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BT   GaLLAGBAN    k   OOMPAKT 


DIRECTORY  OF  THE  JUDICIARY  DEPARTMENT 
OF  THE  STATE  OF  ILLINOIS 

OOBBEOTED  TO  DBOEMBEB  3,  1912. 


The  judiciaiy  department  of  the  State  of  DlinoiB  is  eompoeed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicago;   (7)  County  and  Probate  Courts. 

(1)  THE  SUPREME  COURT. 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term  of 
nine  years,  one  from  each  of  the  seven  districts  into  which  the  State 
is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  South- 
em,  Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
in  the  city  of  Springfield,  on  the  first  Tuesday  in  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

RKPORTER. 

Samttxl  p.  Irwin Bloomington. 

JU8TIOT3S. 

First  District — Alonzo  K.  Viokxbs East  St  I^trois. 

Second  District — ^William  M.  Farmsb Vandalia. 

Third  Dirtrict— Prank  K.  Dunn Charleston. 

Fourth  District — Georob  A.  Coon Aledo. 

Fifth  Dwtrict— John  P.  Hand Cambridge. 

aiadh  District — James  H.  Cartwrioht Oregon. 

Seventh  District — Orrin  N.  Carter Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing justice  the  justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past.  Mr.  Justice  Dunn  is 
the  present  Chief  Justice. 

clerk. 
J.  MoCan  Davis,  Springfield. 

LIBRARIAN. 

Ralph  H.  Wilkin,  Springfield. 

(iii) 


iv  Appellate  Coubts  of  Ilunois. 


(2)  APPELLATE  COUBTS. 

These  Courts  are  beJd  bj  the  Judges  of  the  dreait  Courts  assigned 
by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk  is  eleeted 
10  each  district. 

RBPOBTKBS. 

W.  Cltdi  Jonbs  and  Kxbnb  H.  Addimgton,  of  the  law  Arm  of  Jones, 
Addington,  Amee  k  Seibold,  105  West  Monroe  Street,  Chieaga 

PIEST  DISTBICT. 
Composed  of  tlie  eonnty  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clebk — ^^Alfred  B.  Porter,  Ashland  Block,  Chicago. 
Bbn  M.  Smith,  Presiding  Justice,  Ashland  Block,  Chicago. 
Frank  Baker,  Justice,  Ashland   Block.  Chicago.. 
Edward  O.  Browk,  Justice,  Ashland  Block,  Chicago. 


BBANCH  b.  • 

Thomas  C.  Clark,  Presiding  Justice,  Ashland  Block,  Chicago. 
Albert  C.  Barkeb,  Justice,  Ashland  Block,  Chicago. 
Frederick  A.  Smith,  Justice,  Ashland  Block,  Chicago. 

BRANCH  C.  *  * 

Warren  W.  Duncan,  Presiding  Justice,  Marion. 
James  S.  Badme,  Justice,  Galena. 
Emery  C.  Graves,  Justice,  Geneseo. 


BBANCH  D.  •  • 

Martin  M.  Gridlet,  Presiding  Justice,  Ashland  Block,  Chicago. 
Joseph  H.  Fitch,  Justice.  Ashland  Block,  Chicago. 
WnxiAM  H.  McSuRRLY,  Justice,  Ashland  Block,  Chicago. 


SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page,  Grundy,  Henderson,  Henry,  Iroquois,  Jo  I>aTie88,  kane, 
Kaiikflkee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
fhall,  McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Bock  Island,  Stark, 
Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and  Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in  April 

and   October. 
Clerk — Christopher  C.  Luflfy,  Ottawa. 

DORRANOB  DiBELL,  Presiding  Justice,  Joliet. 
Duane  J.  Carnes,  Justice,  Sycamore. 
Charles  Whitney,  Justice,  Waukegan. 


THIRD  DISTBICT. 

Composed  of  the  counties  of  Adams,  Brown,  Calhoun,  Cas.«<,  Cham- 
paign, Christian,  Clark,  Coles,  Cumberland,  DeWitt,  Douglas,  Bd- 
gar.  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery, 
Morgan,  Moultrie,  Piatt,  Pike,  .Sangamon,  Schuyler,  Scott,  Skalby, 
Tazewell  and  Vermilion. 

Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays  In 
April  and  October. 


*Thi8  court  Is  a  branch  of  the  Appellate  Court  of  the  first  district, 
and  Is  held  by  three  judses  of  the  Circuit  Court,  designated  and  aa- 
Rigrned  bv  the  Supreme  Court  under  the  nrovUlons  of  the  act  of  the 
General  Assembly,  approved  June  2,  1897.  Hurd's  Statutes.  1887.  608. 

Laws  of  1897.  18C.^  .     ^  ,  -    •««. 

••Established  under  aot  of  June  8.  1911. 


ClECUIT  CoUfiTS.  V. 


Clbkk — W.  G.  Hippard,  8prin£^elcL 

GxoKGi  W.  Thompson,  Presiding  Justice,  Galesburg. 
Jacob  R.  Creiohton,  Justice,  Fairfield. 
80LOM  PHiLBRiCKy  Justice,  Ghampai|2:n. 


FOURTH    DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Claj,  Clinton,  Craw- 
ford,   Edwards,    Effingham,    Fayette,    Franklin,    Gallatin,    Hamil- 
ton. Uanlio.  JuckH>n,  Jasper,  Jefferson,  Johhhod,  L^iwrence,  Madi- 
son,  Marion,   Maasae,   Monroe,   Perry,   Pope,   Pulaski,   Randolph, 
Richland,   Saline,  St   Uair,    Union,    Wabas>h,   Washington,    Wayne, 
White  and  Williamson. 
Conrt  sits  at  Mount  Yemon,  Jefferson  county,  on  the  fourth  Tuesdays 
IB  March  and  October. 
Clkrk — Albert  C.  Millspaugh,  Mount  Vernon. 

Uarbt  HiOBBE.  Presiding  Justice,  Pittsfield. 
Jambs  C.  McBrtdb.  Jnntice,  Taylorrille. 
Owen  P.  Thompson,  Justice,  Jacksonville. 


(3)  CIRCmT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into  Seven- 
teen Judicial  Circuits,  as  follows:* 

Firat  Circuit, — The  counties  of  Alexander,  Pulaski,  Massac,   Pope, 
Johnson,  Union,  Jackson,  Williamson  and  Saline. 

judobs. 
A.  W.  LiEWis,  Harrisburg. 
Wabben  W.  Duncan,  Marion. 
WiLUAM  N.  BuTLKB,  Cairo. 
Second  Ciriniil.— The  counties  of  Hardin,  Gallatin,  White,  Hamilton, 
Franklin,    Wabash,    Edwards,    Wayne,    Jefferson,    Bichland,    Lawrence 
and  Crawford. 

JT7DGB8. 

Enoch  E.  Nbwlin,  Robinson. 
William  H.  Gbsbn.  Mt  Vernon. 
Jacob  R.  Cbeiohton,  Fairfield. 

Third  Circuit, — ^The  counties  of  Randolph,  Monroe,  St  Clair,  Madi- 
son, Bond,  Washington  and  Perry. 

JUDGES. 

I>ouis  BEBNBEnTEB.  Nsshvilla 
Geobqe  a.  Cbow,  East  St.  Louis. 
William  £.  Hadlet,  Collinsville. 
Fourth    Ctreait. — The    counties    of    Clinton,    Marion,    Clay,    if*ayette, 
Effingham,  Jasper,  Montgomery,  Shelby  and  Christian. 

JUDGES. 

ALBE3IT  M.  Rose,  Louisville. 
James  C.  McBbidb,  Taylorville. 
Thomas  M.  Jett,  Hillsboro. 
Fifth  Circuit. — The  eountiep  of  Vermilion,  Edgar,  Clark,  Cumberland 
and  Coles. 

JUDGES. 

R.  R.  E.  Rimbrouoh,  Danville. 
Mobton  W.  Thompson,  Danville. 
William  B.  Scholpibld,  Marshall. 
Sixth  dreuit, — The  counties  of  Champaign,  Douglas,  Moultrie,  Biacon, 
DeWitt  and  Piatt 

•Laws   1897,  188.  ' 


Vi.  ClBCUlT  COXJBM. 


JUDaES. 

William  G.  Coghban,  Sullivan. 
Solon  Philbbick,  CSiampaign. 
William  C.  Johns,  Decatur. 
Seventh    Circuit, — The    eouotiea   of    Sangamon,    Macoupin,    Morgan, 
Scott,  Greene  and  Jersey. 

JUDGES. 

James  A.  Creighton,  Springfield. 
Robert  B.  Shiblet.  Carlinville. 
Owen  P.  Thompson,  Jacksonville. 

Eighth   Circuit. — The    counties    of    Adams,    Schuyler,    Mason,    Cass, 
Brown,  Pike,  Calhoun  and  Menard. 

JUDGES. 

Haeby  Higbee,  Pittsfield. 
Albert  Akebs.  Quiney. 
Gut  B.  Williams,  Havana. 

Ninth  Circuit, — The  counties  of  Knox,  Warren,  Henderson,  Hancock, 
McDonough  and  Fulton. 

JUDGES. 

George  W.  Thompson,  Galesburg. 
Harrt  M.  Waggoner,  Macomb. 
Bobert  J.  Geiee,  Monmouth. 

Tenth  Circuit. — The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and 
TaxeweU. 

JUDGES. 

Leslie  D.  Putebbaugh,  Peoria. 
Theodobe  N.  Gbeen,  Pekin. 
Nicholas  E.  Wobthington,  Peoria. 

Eleventh  Circuit. — The  counties  of  McLean,  Livingston,  Logan,  Ford 
and  Woodford. 

JUDGES. 

Colostin  D.  Mtebs,  Bloomington. 
Geoboe  W.  Patton,  Pontiac. 
Thomas  M.  Habbis,  Lincoln. 

Twelfth  Circuit. — The  counties  of  Will,  Kankakee  tfnd  Iroquois. 

JUDGES. 
DOBBANCE    DIBELL,    Jolict. 

Ghables  B.  Campbell,  Kankakee 
Fbank  L.  Hoopeb,  Watseka. 

Thirteenth  Circuit. — The  counties  of  Bureau,  La  Salle  and  Grundj. 

JUDGES. 

Samuel  C.  Stough,  Morris. 
Job  a.  Davis,  Princeton. 
Edoab  Eldbedge,  Ottawa. 
Fourteenth  Circuit* — The  counties  of  Bock  Island,  Mercer,  Whiteside 
and  Henry. 

JUDGES. 

Bobebt  W.  Olmsted,  Bock  Island. 
Fbank  D.  Bamsat,  Morrison. 
Emebt  C.  Gbaves,  Geneseo. 
Fifteenth  Circuit. — Thr  counties  of  Jo  Daviess,  Stephenson,  Carroll, 
Ogle  and  Lee. 

JUDGES. 

Bichabd  S.  Fabband,  Dixon. 
James  S.  Baume,  Galena. 
OSCAB  E.  Heabd,  Freeport. 


CouBTS  OF  Cook  County.  vii. 

Svpieenih  CircuU, — ^The  eountiee  of  Kane,  Dn  Page,  De  Kalb  and 
KeodalL 

JUDGES. 

Henry  B.  Willis,  Elgin.     (Deceased.) 
DuAKi  J.  Carnbs,  Sycamore. 
Majbzini  Slusseb,  Downers  GroTO. 
Seventeenth  Circuit — Tlie  eoontiea  of  Winnebago,  Boone,  lIcHenrj 
and  Lake. 

JUDOBS. 

Arthur  H.  Frost,  Bockford. 
Charlrs  H.  Donmrllt,  Woodstock. 
Charlbs  Whitnbt,  Wankegan. 


(4)  COURTS  OF  COOK  COUNTY. 


The  State  Constitution  reeoffnixee  Cook  county  as  one  Judicial  cir- 
enit,  and  establishes  Uie  Circuit,  Criminal  and  Superior  Courts  of  said 
county.  The  Criminal  Court  has  the  jurisdiction  of  a  Circuit  Court 
in  criminal  ^nd  quam-cnmiual  eaeei«  only,  and  the  judges  of  the 
Circuit  and  Superior  Courts  are  judges/  ex  officio,  of  the  Criminal 
Court 

CBIMINAL  COUBT. 

Clbbk — Frank  J.  Walsh,  Criminal  Court  Building   Chicago. 

CIRCUIT  COUBT. 
Clerk — John  W.  Bainey,  Jr.,  County  Building,  Chicago. 

JUDOBS. 

Edward  O.  Browm,  John  Gibbons, 

Richard  S.  Tuthill,  Adblor  J.  Pbtit, 

Jesse  A.  Baldwin,  Lockwood  Honorb, 

Frank  Baker,  Geobob  Eerstbn, 

KiCKHAM    SCANLAN,  JoHN  P.  MoGOORTT, 

Thomas  G.  Windes,  Frederick  A.  Smith, 

MXRRITT   W.   PiNCKNET,  ChaRLES  M.  WaLKEB. 

superior  court. 

Clerk — ^Richard  J.  McGrath,  County  Building,  Chicago. 

JUDGES. 

Whjjam  U.  McSurblt,  Marcus  A.  Kavanaoh, 

Ben  M.  Smith,  Joseph  H.  Fitch, 

Theodore  Brentano,  Henrt  V.  Freeman, 

Richard  E.  Burke,  Albert  C.  Barnes. 

Thomas  C.  Clark,  Hugo  Pah, 

William  Fenimore  Cooper,  M.  L.  MgFinlby, 

William  E.  Dever,  Clarence  N.  Goodwin, 

Martin  M.  Gridlet,  Charles  M.  Fobll, 

Charles  A.  McDonald,  Denis  E.  Sulliyan. 


(5)  CITY  COUBTS. 


aty  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These  courts 
may  now  be  established  under  Sec  21  of  Chap.  37,  R.  S.,  and  when 
so  established  have  jurisdiction  as  defined  by  Sec  1  of  an  act  entitled 
**An  Act  in  relation  to  courts  of  record  in  cities,"  approved  May 
10,  1901. 


viii.  City  Courts. 


THE  CITY  COURT  OP  ALTON. 
Jambs  E.  Dunneqan,  Judge.  8.  F.  Connor,  Clerk. 

THE  CITY  COURT  OP  AURORA. 
Edward  M.  Manoan,  Judge.  Edward  O.  Peterson,  Clerk. 

THE  CITY  COURT  OF  BEARDSTOWN. 
J.  J.  Cooks,  Judge.  John  Listmann,  Clerk. 

THE  CITY  COURT  OP  CANTON. 
H.  C.  Moran,  Judge.  Ernest  Hipslet,  Clerk. 

THE  CITY  COURT  OP  CENTRALIA. 
Albert  D.  Rodenberg,  Judge.  Guy  C.  Livesat,  Clerk. 

THE  CITY  COURT  OF  CHARLESTON. 
Charles  A.  Shubt,  Judge.  Arthur  C.  Shriver,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Charles  H.  Bowles,  Judge.  Edward  H.  Kirois,  Clerk. 

THE  CITY  COURT  OP  DE  EALB. 
John  A.  Dowdall,  Judge.  John  C.  Killian,  Clerk. 

THE  CITY  COURT  OP  DU  QUOIN. 
Benjamin  W   Pntit,  Judge.  Harrt  Barrett,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 

Robert  H.  FlaKnigak,  William  J.   Veach,  Clerk. 

W.  M.  Vandevbnter,     Judges. 

THE  CITY  COURT  OP  ELGIN. 
Edward  M.  Manoan,  Judge.  Charles  S.  Mote,  Clerk. 

THE  CITY  COURT  OP  GRANITE  CITY. 
J.  M.  Bandy,  Judge.  Charles  Ritchie,  Clerk. 

THE  CITY  COURT  OF  HARRISBURG. 
Albert  E.  Somers,  Judge.  Charles   P.   Skaoos,   Clerk. 

THE  CITY  COURT  OP  HERRIN. 
Robert  T.  Cook,  Judge.  David  Baker,  Clerk. 

THE  CITY  COURT  OP  KEWANEE. 

H.  Sterling  Pomerot,  Judge.  Charles  L.  Rowley,  Clerk. 

THE  CITY  COURT  OP  LITCHFIELD. 
Paul  Mc Williams,  Judge.  Lauretta   Salzmann,   Clerk. 

THE  CITY  COURT  OP  MACOMB. 
Dean  Franklin,  Judge.  Wm.  H.  Wilson,  Clerk. 

THE  CITY  COURT  OP  MARION. 
Wm.  W.  Clemens,  Judge.  Harry  Holland,  Clerk. 

THE  CITY  COURT  OP  MATTOON. 
John  McNutt,  Judge.  Thomas  M.  Lytle,  Clerk. 

THE  CITY  COURT  OP  PANA. 
JosiAH  P.  Hodge,  Judge.  G.  W.  Marsland,  Clerk. 

THE  CITY  COURT  OP  STERLING. 
Henry  C.  Ward,  Judge.  Earl  L.  Hess,  Clerk. 

THE  CITY  COURT  OP  SPRING  VALLEY. 
William  Hawthorns,  Judge.  William  H.   Burnell,  Clerk. 

THE  CITY  COURT  OP  ZION  CITY. 
V.  V.  Barnes,  Judge.  O.  L.  Sprecher,  Qerk. 

(6)  MUNICIPAL  COURT  OF  CHICAGO. 


Efltablished  by  Act  of  May  18,  1905  (Is.  1905,  p.  158). 

Prank  P.  Danisch,  Clerk. 
chiev  justice, 

Harrt  Olson. 


County  and  Pbobatb  Courts.  ix. 


ASSOCIATE  JUD0F8: 

Harry  M.  Fisher  Hugh  J.  Kearns  John  J.  Boonet 

Edward  T.  Wade  John    R.    Nkwcomee  Henry  C.   Beitler 

John  K.  PRiNDivn«LE  John  R.  Caverly  Max  Fberhardt 

William  N.  Gemmill  Chas.  A.  Williams  Prederice  L    F*idc,  .^r. 

Joseph  P.  Raffertt  Jacob  H.  Hopkins  Charles   N.   Goodkow 

John  Courtney  Harry  P.  Dolan  Oscar  M.  Torrison 

John  J.  Sullivan  Joseph  Sabath  Eosea  W.  Wells 

John  A.  Mahoney  James  C.  Martin  Sheridan  E.  Fry 

Frank  H.  Graham  Thomas  F.  Scully  Hugh  B.  Stewart 

David  Sullivan  Josei-h  S.  La  Buy  Joseph  Z.  Uhlir 
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Id  the  counties  of  Cook,  Kane,  LaSrUe,  Madieon,  Peoria,  Bock  Island, 
Sinj^mon,  St.  Clair,  Vemnlion  and  Will,  each  having  n  population 
of  over  70,000,  probate  courts  are  established,  distinct  from  the  count/ 
courto.  in  the  othi>r  counties  the  county  courts  have  jurisdiction  ni 
all  matters  of  probate.     (Laws  1881,  72.) 
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Lymam    McCarl Adams Quincy. 

William  S.   Dewey Alexi-nrW Cairo. 

Wm.  H.  Dawdy Bond Greenville. 

Wm.  C.  De  Wolf Boone Belvidere. 

Willaed  Y.  Baker Brown Mt.  Sterling. 

James  B.  Prichard Bureau Princeton. 

Charles  E.  Cooke Calhoun Hardin. 

John  D.  Turnbauoh Carroll Mt  Carroll. 

Charles  M.  Martin Cass Virginia. 

William  Q.  Spurgin Champaign Urbana. 

Charles  A.  Prater Christian Taylorville. 

Hershel   B.    Snavely Clark Marshall. 

Alsie  N.  Tolliver .  • Clay Louisville. 

James    Allen Clinton   , Carljle. 

John   P.  Harrah Colos Charleston. 

John  E.  Ov^ens Cook Chicago. 

Charles  8.  Cutting,  r*ro.  J.    Cook Chicago. 

John  C.  Maxwell Crawford Bobinson. 

Stephen  B.  Bariden ....  .Cumberland Toledo. 

William    L.    Pond DeEalb ^Sycamore. 
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Bu»U8  F.  Bobinson .Henderson Oquawka. 

Leonard  K.  Telleen Henry Cambridge. 

JoflN*H.  Gillan Iroquois Watseka. 

Willard  F.  Ellis Jackson Murphysboro 
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H.  M.  Kasserman Jasper Newton. 

Andrew  D.  Webb Jefferson Mt.  Vernon. 

Harry  W.  Pogux Jersey JerseTville. 

John   C.  I^oevers Jo  Daviess Qalena. 

J.  F.  HioHT Johnson Vienna. 

Frank    G.    Plain Kane Geneva. 

John  H.  Williams,  Pro.  J.. . . Kane Geneva. 

Arthur    W.   Deselm Kankakee Kankakee. 

Clarence  S.  Williams Kendall Galesburg. 

B.  C.   Bice Knox Yorkville. 

Perry  L.  Persons •  • Lake Waukegan 

WiLLiAJf  H.  Hinebauoh La  Salle Ottawa. 

Albert  T.  Lardin,  Pro.  J La  Salle .Ottawa. 

Jasper  A.  Benson Lawrence Lawrenoeville. 

Bobert  H.  Scott Lee Dixon. 

W.   C.   Graves Livingston Pontiae. 

Charles  J.  Gehlbagh Logan Lincoln. 

Orpheus  W.  Smith Macon Decatur. 

Truman  A.  Snell Macoupin Cariinville. 

John    E.    Hillskotter Madison Edwardsville. 

Joseph  P.  Streuber,  Pro.  J..  .Madison Edwardsville. 

Chas.   E.  Jennings Marion Salem. 

Daniel  H.  Greoo MarshaU Lacon. 

James  A.  MoComas Mason Havana. 

WiLLUM  F.  Smith Massac Metropolis. 

Conrad  G.  Gumbart McDonough Macomb. 

David  T.   Smiley McHenry Woodstock. 

Homer  W.  Hall •-....  McLean Bloomington. 

G.   E.   Nelson Menard Petersburg. 

Henry    E.   Buroess Mercer Aledo. 

Frank    Durfee Monroe Waterloo. 

John  L.  Dryer Montgomery Hillsboro. 

Edward  P.  Brockhouse Morgan Jacksonville. 

Isaac  Hudson Moultrie Sullivan. 

Frank  E.  Beed Ofule Oregon. 

Clyde  E.  Stone Peoria Peoria. 

Arthur  M.  Ottman,  Pro.  J.. .Peoria Peoria. 

Marion  C.  Cook Perry ,  Pinckneyville. 

Elim  J.  Hawbaker Piatt Monticello. 

Paul  F.  Grote Pike Pittsfleld. 

William  A.  Whiteside Pope Golconda. 

Wm.  a.  Wall. Pulaski Mound  City. 

William  H.  Wescott Putnam Hennepin. 

Wm.  M.  Schuwerk Randolph Chester. 

Stephen  C.  Lewis Richland Olney. 

BoBT.  W.  Olmsted Rock  Island Rock  Island. 

Ben  J.  S.  Bell^  Pro.  J Rock  Island Rock  Island. 

Kenneth  C.  Ronalds •  • . .  Saline Harrisburg. 

John  B.  Weaver f^angamon Springfield. 

C.  H.  Jenkins,  Pro.  J Sfcngamon Springfield. 

John  C.  Work Schuyler Rushville. 

F.  C.   Funk Scott Winchester. 

J.  K.  P.  Grider Shelby Shelbyville. 

Bradford  F.  Thompson Stark Toulon. 

John  B.  Hay St.  Clair Belleville. 

Frank  Perrin,  Pro.  J St.  Clair Belleville. 

Anthony  J.  Clarity Stephenson Freeport 

James  M.  Bahn Tazewell Pekin. 

Monroe  C.  Crawford  . .  > Union Jonesboro. 

Lawbbncb  T.  Allen Vermilion Danville. 

Clinton  Abeenathy,  Pro.  J.. .Vermilion Danville. 

MiLBURN  J.  White Wabash Mt.  Carmel. 
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21 


JUD0B8.  COUKTIB&  OOUNTT  SEATH. 

Ik  K  MuKPHT Warren Monmouth* 

W.  P.  Qkebn Wafibington Nfl«hvi]]e. 

ViBoiL  W.  Mills. Wajne FMirfleld. 

Julius  G.  Kbn White Carmi. 

Wm.  a.  Bloooett Whlteiiue Morrison. 

OsnnoK  J.   CowiNo Will Joliet 

John  B.  Ftthian,  Pro.  J Will Joliet 

W.    F.    Slatek WiUianmon Marion. 

Louis  M.  Bbckhow WiniiPbago Rorkford. 

Arthuf  C.  Fokt Woodford Eureka. 
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FOURTH  DISTRICT 
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APPELLATE  CODRTS  OF  ILLINOIS 

DTTRING  THE  TEAB  1912. 


United  States  of  America,  for  use,  etc.,  Appellant,  v.  Fi- 
delity and  Deposit  Company  of  Mary- 
land, Appellee. 

Mechanic's  liens — what  not  within  contemplation  of  Federal  stat- 
ute providing  bond  of  contractor  to  protect  sub-contractors.  Feed  fur- 
nished for  the  teams  of  a  contractor  is  not  included  within  such  statute. 

Api>ea]  from  the  Circuit  Court  of  St.  Clair  county;  the  Hon.  Georgb 
A.  Grow,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1911.  Affirmed.  Opinion  filed  November  11,  1911.  Rehearing  denied 
April  3,  1912. 

Jesse  W.  Barrett  and  Barthel,  Farmer  &  Klingel, 
for  appellant. 

Fred  B.  Merrills,  for  appellee. 

Mr.  Justice  Higbeb  delivered  the  opinion  of  the 
court. 

This  was  a  suit  brought  in  the  name  of  the  United 
States  of  America  for  the  use  of  Anise  Hastings, 
administratrix  de  bonis  non  of  Samuel  Hastings, 
deceased,  against  Fidelity  and  Deposit  Company  as 
surety  on  a  contractor's  bond. 

(1) 

Vol.  CLXIX  1 


Appellate  Courts  of  Illinois. 


United  States  v.  Fid.  and  Bep.  Co.,  169  111.  App.  1. 

Defendant  filed  a  general  and  special  demurrer 
to  plaintiff's  declaration,  which  was  sustained  by  the 
court.  Plaintiff  chose  to  abide  her  declaration, 
and  judgment  having  been  entered  against  her  for 
costs,  she  has  appealed  to  thia  court,  assigning  as 
errors  that  the  court  below  erred  in  sustaining  the 
demurrer  to  the  amended  declaration  and  in  render- 
ing judgment  against  her  for  costs. 

The  declaration  'charged  that  on  August  26,  1902, 
the  Shutt  Improvement  Company  entered  into  a  con- 
tract with  the  United  States  to  construct,  enlarge 
and  repair  a  certain  levee  or  levees  in  the  lower  St. 
Francis  Levee  District  in  the  states  of  Missouri  and 
Arkansas,  that  at  the  same  time  said  Improvement 
Company,  together  with  the  Fidelity  and  Deposit  Com- 
pany of  Maryland,  in  accordance  with  the  statutes  of 
the  United  States,  in  such  cases  made  and  provided, 
entered  into  a  bond  in  the  sum  of  $18,750,  providing 
for  the  faithful  performance  by  said  Improvement 
Company  of  the  covenants  and  conditions  of  said  con- 
tract and  also  that  said  Improvement  Company  should 
**  promptly  make  full  payments  to  all  persons  supply- 
ing labor  or  materials  in  the  prosecution  of  the  work 
provided  for  in  said  contract ; ' '  that  said  Samuel  Hast- 
ings, now  deceased,  sold  and  delivered  to  said  Im- 
provement Company  to  be  used,  arid  which  was  actu- 
ally used,  in  the  prosecution  of  the  work  provided  for, 
certain  materials  and  merchandise,  consisting  of  hay, 
grain,  etc.;  that  said  materials  were  actually  used  as 
feed  for  the  teams  which  were  engaged  in  and  about 
the  work  of  the  construction,  enlargement  and  repair 
of  said  levees ;  that  of  the  amount  to  be  paid  said  Hast- 
ings for  said  feed,  there  yet  remains  due  and  unpaid 
the  sum  of  $3168.76. 

Appellee  in  addition  to  a  general  demurrer  filed  a 
number  of  causes  for  special  demurrer,  but  while  we 
fully  appreciate  the  gravity  of  all  the  questions  raised 
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by  the  causes  of  special  demurrer  so  assigned,  we 
deem  it  unnecessary  to  discuss  here  more  than  one 
of  them,  as  that  one  seems  to  fully  demonstrate  that 
appellant's  declaration  did  not  state  a  good  cause  of 
action. 

The  special  cause  of  demurrer  with  which  we  are 
concerned  states,  ''The  declaration  does  show  that 
the  material  alleged  to  have  been  furnished  the  con- 
tractor by  the  usee,  is  not  material  within  the  con- 
templation of  the  statute  and  is  not  chargeable  to  the 
defendant  under  the  alleged  bond."  The  statutes  of 
the  United  States  referred  to  in  the  declaration  pro- 
vide ''that  hereafter  any  person  or  persons  entering 
into  a  formal  contract  with  the  United  States  for  the 
construction  of  any  public  building  or  the  prosecution 
and  completion  of  any  public  work  or  for  repairs  upon 
any  public  building  or  public  work,  shall  be  required 
before  commencing  such  work  to  execute  the  usual 
penal  bond  with  good  and  sufficient  sureties,  with  the 
additional  obligations  that  such  contractor  or  con- 
tractors, shall  promptly  make  payments  to  all  persons 
supplying  him  or  them  labor  and  materials  in  the  pros- 
ecution of  the  work  provided  for  in  such  contract." 
Vol.  2  U.  S.  Compiled  Stat.  1901  p.  2523. 

^he  question  presented  for  our  consideration  under 
the  special  -cause  of  demurrer  above  referred  to  is, 
whether  the  feed  for  teams  furnished  by  Hastings 
to  the  Shutt  Improvement  Company,  is  or  is  not  to 
be  considered  as  material  supplied  that  company  in 
the  prosecution  of  the  work  provided  for  in  the  con- 
tract, the  language  of  the  declaration  and  that  of  the 
statute  being  identical  upon  this  subject. 

In  the  case  of  Standard  Oil  Co.  v.  City  Trust  Co., 
21  App.  D.  C.  369,  it  was  held  that  lubricating  oils 
used  in  the  operation  of  the  machinery  of  a  dredge, 
were  not  materials  supplied  in  the  prosecution  of  the 
work  within  the  meaning  of  the  Act  of  Congress.    In 
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Trust  Co.  V.  U.  S.,  147  Fed.  Rep.  155,  the  plaintiff 
sought  to  recover  the  price  of  700  tons  of  coal  fur- 
nished the  contractor  for  the  use  of  hoisting  engines, 
pumping  engines  and  locomotives  in  the  construction 
of  a  dry  dock  for  the  Government,  and  the  court  held 
the  coal  came  within  the  meaning  of  the  statute  and 
the  surety  was  liahle  therefor,  saying  in  the  course  of 
the  opinion,  ''The  materials  need  not  be  permanent 
constituents  of  the  structure  itself,  but  must  be  neces- 
sarily incident  to  the  execution  of  the  agreement,  to 
come  within  the  purview  of  defendant's  contract, 
and  the  coal  consumed  in  carrying  on  the  work,  is  of 
tliat  character."  The  writer  of  that  opinion  dis- 
cusses among  other  cases,  Standard  Oil  Co.  v.  City 
Trust  Co.,  sv/pra,  saying  in  reference  to  the  same, 
''If  the  oil  was  really  used  for  the  preservation  of 
the  machinery,  we  would  fully  concur ;  but  if  it  was  in 
fact  wholly  consumed  in  doing  the  work  which  had 
been  contracted  for,  we  do  not  find  this  authority  per- 


suasive. ' ' 


In  Am.  Surety  Co.  v.  Lawrenceville  Cement  Co., 
110  Fed.  Rep.  717,  the  court  said,  in  distinguishing 
between  those  items  sued  for  which  the  bond  covered 
and  those  which  it  did  not:  "The  underlying  prin- 
ciple which  has  governed  the  master  is  correct  in  that 
he  has  discriminated  between  labor  and  materials  con- 
sumed in  the  work  or  in  connection  therewith,  and 
labor  and  materials  made  use  of  in  furnishing  the  so 
called  contractors'  plant  and  available  not  only  for 
this  but  for  other  work.'' 

In  the  case  of  U.  S.  v.  Morgan,  111  Fed.  Rep.  474,  it 
Svas  held  that  the  equipment  of  a  steam  launch  used  on 
a  contract,  material  for  the  construction  of  dump  cars, 
tracks,  derricks,  storage  sheds,  shovels  and  similar 
tools,  were  not  materials  within  the  statute ;  because 
' '  they  did  not  enter  into  the  construction  of  the  public 
work  but  were  in  the  nature  of  tools  and  appliances 
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to  be  used  by  the  contractor  for  his  own  convenience 
and  advantage,  in  his  execution  of  his  contract. ' ' 

The  court  in  U.  S.  v.  Kimpland,  93  Fed.  Bep.  403, 
reached  the  conclusion  that  this  statute  did  not  cover 
board  and  lodging  furnished  to  laborers,  on  the  con- 
tract work,  saying  '^Sica  (the  claimant)  gave  food 
and  necessaries  to  the  men  to  give  the  men  strength 
and  facilities  to  labor;  hence  the  men  worked.  But 
this  labor  was  not  the  service  rendered  by  Sica. ' ' 

Under  an  Ohio  statute,  which  provided  that ' '  A  per- 
son who  performs  labor  or  furnishes  materials  for 
or  in  construction  of  any  railroad,"  should  be  en- 
titled to  a  lien  for  the  same  upon  the  railroad,  it  was 
declared  that  hay,  grain,  straw  and  feed  furnished  a 
contractor  for  teams  employed  by  him  on  the  work, 
were  not  within  the  meaning  of  the  act.  Penn.  Co.  v. 
Mehaffey,  75  Ohio  St.  432. 

In  Ferguson  v.  Despo,  8  Ind.  App.  523,  under  a 
statute  giving  a  lien  upon  the  right  of  way  and  fran- 
chises of  a  railroad  corporation  to  ^'all  persons  who 
shall  perform  work  or  labor  or  furnish  materials  in 
the  way  of  grading  etc.",  the  court  refused  to  allow 
for  board  and  groceries  furnished  the  workmen  of 
certain  contractors,  for  the  reason  that  the  same  were 
not  materials  entering  into  the  construction  of  the 
work. 

It  will  thus  be  seen  that  the  question  of  what  con- 
stitutes materials  in  the  prosecution  of  the  work  pro- 
%nided  for  in  the  contract  under  the  statute  in  ques- 
tion, is  one  which  is  not  clearly  covered  by  any  general 
rule  of  construction  and  that  the  authorities  upon  the 
subject  are  not  entirely  harmonious.  It  might  be  suf- 
ficient to  bring  certain  materials  furnished  to  a  con- 
tractor within  the  statute,  that  they  were  wholly  con- 
sumed in  the  prosecution  of  the  work,  while  as  to  others 
it  would  seem  to  be  necessary  that  they  should  directly 
enter  into  the  construction  of  the  work.    Of  course  the 
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feed  furnished  for  the  teams  by  Hastings  did  not  en- 
ter into  the  construction  of  the  work  being  done  by 
the  Improvement  Company,  nor  can  it  in  our  opinion, 
be  properly  said  that  it  was  wholly  consumed  ^4n  the 
prosecution  of  the  work." 

It  is  probably  true  that  the  feed  was  eaten  and 
wholly  consumed  by  the  teams  in  question  but  that 
was  for  the  purpose  of  maintaining  the  life  of  the 
teams  and  they  could  be  used  not  only  for  this  work 
but  for  subsequent  work.  In  that  respect  the  feed  was 
similar  to  oil  used  for  the  preservation  of  machin- 
ery as  referred  to  in  City  Trust  Co.  v.  U.  S.,  supra. 

Coal  purchased  by  a  contractor  doing  such  work 
would  only  be  used  in  operating  machinery,  while  en- 
gaged in  actually  prosecuting  the  work,  but  the  teams 
would  have  to  be  fed,  whether  they  were  working  or 
not. 

It  appears  to  us  the  rule  laid  down  in  the  case  of 
TJ.  S.  V.  Kimpland,  supra,  that  the  statute  did  not  cov- 
er board  and  lodging  for  laborers  on  the  contract,  ap- 
plies with  equal  force  to  feed  furnished  teams  working 
on  the  contract.  From  a  consideration  of  the  case, 
and  an  examination  of  a  number  of  authorities,  where 
this  statute  has  been  under  consideration,  we  have 
reached  the  conclusion  that  the  feed  furnished  by  Hast- 
ings, for  the  teams  of  the  contractor,  is  not  included 
within  the  statute  relied  on,  and  that  the  declaration 
therefore  does  not  state  a  good  cause  of  action. 

The  court  below  properly  sustained  the  demurrer  to 
the  declaration  and  its  judgment  will  accordingly  be 
affirmed. 

Judgment  affirmed. 


\t 
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T.  0.  Rotramel,  Plaintiff  in  Error,  v.  T.  K.  Ford,  Defend- 
ant in  Error. 

Partnership — when  equity  will  not  entertain  proceeding  for  account- 
ing. It  the  partnerFhip  has  been  fully  dissolved  and  a  written  con- 
tract entered  into  representing  the  disFolution  effected,  the  remedy  is 
at  law  for  a  breach  of  such  contract  of  dissolution  and  equity  will  not 
take  jurisdiction  of  a  bill  for  an  accounting. 

Bill  in  chancery.  Error  to  the  Circuit  Court  of  Franklin  county;  the 
Hon.  W.  H.  Green,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.  Bever^ed  and  remanded  with  directions.  Opinion 
filed  March  21,  1912. 

W.  H.  Williams,  for  plaintiff  in  error. 
Denison  &  Spiller,  for  defendants  in  error. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

On  January  12,  1907,  the  parties  to  this  suit  en- 
tered into  a  written  partnership  agreement  to  en- 
gage in  the  grocery  business  in  the  city  of  Benton, 
Illinois,  providing  that  each  party  should  furnish  one- 
half  the  capital  and  be  entitled  to  one-half  the  net 
profits;  that  plaintiff  in  error,  Rotramel,  should  have 
entire  management  of  and  devote  his  time  and  per- 
sonal attention  to  the  business  and  should  receive  in 
addition  to  one-half  the  net  profits,  $50  a  month  for  his 
services.  It  was  further  agreed  that  should  either 
party  desire  to  withdraw  from  the  partnership,  he 
should  give  at  least  thirty  days'  notice  of  such  in- 
tention, and  also  give  his  co-partner  the  option  of  pur- 
chasing his  interest.  In  pursuance  of  this  agreement 
a  stock  of  goods  was  purchased  for  $1250  and  Rotra- 
mel took  charge  of  the  business,  keeping  the  bank  ac- 
count in  his  own  name  and  so  continued  until  January 
29,  1908,  when  the  partnership  was  dissolved  by  mut- 
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ual  consent  and  a  written  agreement  in   reference 
thereto  was  entered  into  by  the  parties. 

This  agreement  provided  that,  whereas,  said  firm 
had  accounts  and  bills  payable  to  the  amount  of  $3000 
more  or  less  and  were  desirous  that  the  same  should 
be  paid  and  the  partnership  dissolved;  that  therefore 
the  said  defendant  in  error,  Ford,  agreed  to  assume 
all  the  indebtedness  of  the  firm  for  goods  and  fixtures 
and  to  pay  Rotramel  for  services  rendered  by  him 
from  January  12,  1907,  to  the  date  of  the  agreement, 
the  sum  of  $50  a  month,  also  to  pay  said  Rotramel  the 
money  he  had  invested  in  the  business,  less  all  items 
that  should  be  charged  to  his  account,  said  amount  to 
be  paid  out  of  the  proceeds  of  the  business  after  the 
payment  of  the  indebtedness  of  the  firm.  It  was 
further  agreed  that  Rotramel  should  devote  reason- 
able time  and  effort  to  collecting  outstanding  accounts 
without  compensation;  also  that  the  amount  of  mon- 
ey invested  by  Rotramel  should  be  adjusted  by  two 
persons  named  and  in  case  of  a  controversy  between 
them,  the  same  should  be  settled  by  a  third  party  to  be 
selected  by  them;  that  in  the  adjustment  of  the  ac- 
counts air  books,  papers,  etc.,  pertaining  thereto, 
should  be  submitted  to  the  parties  selected  to  adjust 
the  same;  that  upon  the  execution  of  the  agreement, 
the  possession  of  the  business,  books,  etc.  should  be 
taken  by  Ford  and  Rotramel  should  retire  from  said 
firm  and  business.  This  agreement  was  executed  and 
Rotramel  retired  from  the  business.  Shortlv  after- 
wards  on  May  16,  1908,  Rotramel  filed  his  bill  in  chan- 
cery against  Ford,  setting  out  the  facts  as  above  stated 
and  attaching  copies  of  said  contracts  as  exhibits  to  his 
bill.  He  further  alleged  that  in  pursuance  of  said 
agreement  of  dissolution,  he  had  surrendered  posses- 
sion of  said  books,  business,  etc.,  to  Ford  and  had  in 
every  particular  fulfilled  his  part  of  the  agreement; 
that  Ford  had  wholly  refused  to  carry  out  his  part  of 
the  agreement  although  often  requested  by  appellant 
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SO  to  do ;  that  complainant  notified  said  arbitrators  of 
his  desire  to  make  a  final  settlement  of  said  co-partner- 
ship bnt  he  is  informed  they  now  refuse  to  act ;  that  he 
has  been  sued  by  certain  creditors  of  the  firm  and  is 
threatened  with  suit  by  others  who  refuse  to  recog- 
nize the  liability  of  Ford  as  a  partner;  that  during 
the  continuance  of  said  partnership  and  since  he  has 
been  compelled  to  expend  large  sums  of  money  to  meet 
the  indebtedness  of  the  firm,  which  he  is  in  danger  of 
losing  unless  a  speedy  accounting  is  had  between  him 
and  said  Ford;  that  shortly  after  the  dissolution  of 
said  partnership  said  Ford  sold  the  stock  of  goods 
formerly  owned  by  said  partners  to  another  party; 
that  Ford  had  all  the  books  and  papers  pertaining 
to  the  co-partnership  in  his  possession  and  there- 
fore complainant  cannot  make  more  specific  allega- 
tions. 

The  prayer  of  the  bill  is  that  **  defendant  render 
to  the  court  a  just  and  true  account  of  all  his  acts  and 
doings  in  respect  to  said  co-partnership,  said  account- 
ing to  be  rendered  under  the  oath  of  said  defendant, 
and  that  said  defendant  be  decreed  to  pay  to  your  ora- 
tor such  sums  of  money  as  may  be  found  to  be  due 
according  to  said  agreement  of  dissolution  herein- 
before mentioned'*  and  that  he  may  have  such  other 
and  further  relief  as  justice  and  equity  may  demand. 

Ford  answered,  admitting  the  execution  of  the  for- 
mer agreement  of  partnership,  the  carrying  on  of  the 
business  under  it,  the  execution  of  the  agreement  of 
dissolution  and  that  after  said  dissolution  he  took 
possession  of  the  business,  books  etc.,  but  denied  all 
the  other  material  allegations  of  the  bill. 

Replication  was  filed  and  the  cause  referred  to  the 
master  in  chancery  to  take  the  proofs.  The  master 
reported  the  evidence  and  the  court  entered  a  decree 
finding  that  it  had  jurisdiction  of  the  subject-matter 
and  parties  and  stating  that  upon  a  hearing  upon  the 
evidence  the  court  found  the  issues  in  favor  of  the 
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defendant  Ford,  and  rendered  judgment  against  com- 
plainant Eotramel  for  costs. 

The  only  point  raised  and  argued  by  plaintiff  in 
error  as  a  reason  why  there  should  be  a  reversal  of 
this  case,  is  that  the  proofs  did  not  sustain  the  de- 
cree in  favor  of  defendant  in  error. 

The  bill  in  this  case  seems  to  have  a  double  pur- 
pose, one  of  which  is  to  compel  a  partnership  account- 
ing between  the  parties  and  the  other  to  enforce  the 
provisions  of  the  agreement  of  dissolution.  No  state- 
ment is  made  by  the  master  in  chancery  as  he  was  only 
required  to  report  the  evidence  and  the  short  decree 
of  the  court,  which  simply  finds  the  issues  in  favor  of 
Ford  and  renders  judgment  against  Eotramel  for 
costs,  throws  no  light  upon  the  subject  of  the  ac- 
count. The  evidence  upon  this  subject  is  confusing 
and  from  it  it  is  difficult  to  satisfactorily  determine 
tlie  condition  of  the  accounts  between  the  parties.  Nor 
does  it  clearly  appear  from  the  arguments  of  coun- 
sel, exactly  what  is  claimed  by  them  as  to  the  condition 
of  the  accounts.  We  are  inclined  to  the  belief,  how- 
ever, that  under  the  evidence,  the  principal,  if  not  the 
only  real  controversy  between  the  parties,  was  the 
right  of  Rotramel  to  recover  his  salary  of  $50  a  month 
during  the  time  he  conducted  the  business  as  pro- 
vided for  in  the  articles  of  dissolution. 

It  is  said  by  plaintiff  in  error  that  the  court  below 
in  deciding  the  case,  stated  that  the  partnership  in 
question  was  dissolved  by  mutual  consent  of  the  par- 
ties by  a  written  instrument,  and  it  appeared  that  com- 
plainant was  to  have  $50  a  month  for  his  services  and 
that  his  remedy  was  at  law  for  the  amount  due  him. 

Plaintiff  in  error  correctly  contends  the  general 
rule  is  as  laid  down  in  Burns  v.  Nottingham,  60  111. 
531,  '^That  one  partner  cannot  bring  an  action  in 
assumpsit  against  his  late  partner  unless  upon  a  dis- 
solution of  the  co-partnership,  the  partners  account 
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together,  and  a  balance  is  stated  in  favor  of  one,  and 
the  other  agrees  to  make  payment  of  such  sum.'' 

In  this  case,  however,  there  was  a  final  dissolution 
of  the  partnership  in  writing  and  an  agreement  of 
the  terms  upon  which  the  dissolution  was  to  take  effect 
and  a  further  agreement  as  to  the  payments  to  be 
made  by  Ford  under  certain  conditions.  The  mere 
fact  that  the  amount  invested  by  Botramel  in  the 
business  was  not  stated  or  determined  by  the  agree- 
ment and  the  further  facts  that  the  indebtedness  of 
the  firm  and  the  amount  of  the  accounts  due  it,  were 
not  ascertained  and  named,  do  not  affect  the  agree- 
ment as  a  final  settlement  between  the  parties.  In  fact 
plaintiff  in  error  relies  on  the  agreement  as  a  final 
settlement  and  seeks  to  enforce  it  in, his  bill. 

We  are  of  opinion  that  under  the  circumstances 
plaintiff  in  error  was  not  entitled  to  a  partnership 
accounting  nor  was  it  necessary  for  him  to  go  into 
equity  to  enforce  his  rights  under  the  contract.  If 
Ford  has  failed  to  comply  with  the  terms  of  the  con- 
tract of  dissolution,  Eotramel  has  his  remedy  in  an 
action  of  law  upon  the  contract.  This  case  differs 
from  that  of  McCandless  v.  Grouse,  220  111.  344,  re- 
lied on  by  plaintiff  in  error  as  upholding  the  doctrine 
that  a  bill  for  accounting  may  be  sustained,  although 
there  had  been  a  dissolution  of  the  partnership  by 
written  agreement  in  this,  that  in  the  case  so  relied 
upon  the  agreement  simply  provided  for  a  dissolu- 
tion of  the  partnership  and  expressly  stated  that  the 
terms  of  dissolution  and  settlement  were  to  be  agreed 
upon  thereafter. 

In  this  case  however  there  was  not  only  a  dissolu- 
tion of  the  partnership  but  the  terms  of  the  settlement 
were  fully  agreed  upon  and  stated  in  the  instrument. 
If  therefore  the  court  below  intended  to  dismiss  the 
bill  for  want  of  equity  because  plaintiff  in  error  had 
a  complete  remedy  at  law,  we  agree  with  the  con- 
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elusion  of  the  court.  Defendant  in  error  however 
does  not  concede  that  the  case  was  determined  in  its 
favor  on  the  ground  that  plaintiff  in  error  had  his 
remedy  at  law  and  the  decree  apparently  shows  a 
hearing  upon  the  merits  and  a  finding  of  the  issues  on 
such  hearing  in  favor  of  defendant  in  error.  In  order 
that  there  may  be  no  mistake  upon  this  question  and 
that  plaintiff  in  error  may  not  be  barred  from  bring- 
ing his  action  at  law  upon  the  contract  to  determine 
whether  or  not  there  is  anything  due  him  by  virtue  of 
the  terms  of  the  same,  the  decree  will  be  reversed  and 
the  cause  remanded  with  directions  to  the  court  be- 
low to  dismiss  the  bill  for  want  of  equity,  for  the 
reason  that  plaintiff  in  error  has  his  remedy  at  law. 
Decree  reversed  and  remanded  with  directions. 


Kate  Hall,  Administratrix,  Appellee,  v.  Vandalia  Railroad 

Company,  Appellant. 

1.  Federal  employers  liability  act — effect  of  contributory  negli- 

_  _  • 

gence.  While  under  this  act  contributory  negligence  by  the  employe 
will  not  absolutely  bar  a  recovery,  yet  such  contributory  negligence  is 
proper  to  be  shown  in  mitigation  of  damages,  and  where  the  evidence 
tends  to  establish  contributory  negligence,  instructions  which  ignore 
the  principle  above;  are  erroneous  and  ground  for  reversal. 

2.  Federal  employers  liability  act — when  defense  of  assumed 
risJc  avaUdble.  It  is  only  in  a  case  where  there  was  a  violation  of  the 
statute  enacted  for  the  safety  of  the  employes  that  contributed  to  the 
injury  or  death  of  the  employe  that  it  is  to  be  held  as  a  matter  of  law 
that  the  employe  did  not  assume  the  risk  of  his  employment. 

3.  Federal  employers  liability  act — when  defendant  engaged  in 
interstate  commerce.  Held,  that  the  defendant  is  engaged  in  interstate 
commerce  within  the  meaning  of  the  Federal  Employers  Liability  Act 
where  it  appears  that  the  injury  occurred  while  the  defendant  was  en- 
gaged in  moving  freight  from  its  point  of  shipment  in  one  state  to  its 
destination  in  another  or  others. 
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4.  Federal  emflotebs  liability  act — when  declaration  not  fatally 
defective.  A  declaration  invoking  the  Federal  Employers  Liability 
Act  is  not  fatally  defective  where  it  alleges  that  the  suit  is  brought  for 
the  benefit  of  the  "widow  and  next  of  kin/'  when  it  should  allege  that 
it  is  brought  for  the  benefit  of  the  "surviving  widow  and  children  of 
the  employe. ' ' 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  City  Court  of  East  St.  Louis;  the  Hon.  W.  M.  Vandeventeb, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1911.  Re- 
versed and  remanded.'  Opinion  filed  March  21,  1912. 

Whitnel,  Browning   &    Gillespie,   for    appellant; 

FORYCE,  HOLLIDAY  &  WhITE,  of  COUDSel. 

Dan  McGlynn  and  John  C.  Eobertson,  for  ap- 
pellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Appellee,  Kate  Hall,  seeks  in  this  case  to  recover 
damages  as  administratrix  of  the  estate  of  her  hus- 
band, Eichard  0.  Hall,  against  appellant,  for  the 
death  of  her  intestate,  alleged  to  have  been  caused 
by  negligence  of  appellant,  claiming  a  right  of  re- 
covery under  and  by  virtue  of  an  act  of  Congress 
entitled  '*An  Act  relating  to  the  liability  of  common 
carriers  by  railroad,  to  their  employees  in  certain 
cases,*'  approved  April  22,  1908,  commonly  known  as 
the  Federal  Employers  Liability  Act. 

Each  of  the  two  counts  of  the  declaration  sets  out 
that  on  August  8,  1910,  appellant  was  a  common  car- 
rier, engaged  in  commerce  between  the  states  of  Illi- 
nois and  Indiana  and  was  possessed  of  and  maintained 
a  certain  railway  switching  yard  in  the  city  of  East 
St.  Louis,  Illinois,  wherein  were  located  divers  rail- 
way tracks  over  which  certain  servants  of  appellant 
moved,  switched  and  handled  railroad  cars,  loaded  with 
merchandise,  while  engaged  in  such  commerce  as 
aforesaid;  that  on  said  date  and  for  several  weeks 


14  Appellate  Courts  of  Illinois. 


Hall  V.  Vandalia  R.  R.  Co.,  169  111.  App.  12. 


prior  thereto  appellant  negligently  maintained  a  cer- 
tain pile  of  lumber  in  such  close  proximity  to  one  of 
said  tracks  in  said  highways  known  as  No.  4,  as  to 
be  dangerous  to  the  life  and  limb  of  its  servants  en- 
gaged in  switching  cars  upon  and  over  said  track; 
that  Richard  0.  Hall,  plaintiff's  intestate,  was  em- 
ployed by  appellant  in  said  yards  in  the  night  time,  in 
switching  and  handling  on  and  over  said  track  No.  4,  a 
certain  car  loaded  with  merchandise  and  while  said 
car  was  engaged  and  being  used  in  interstate  com- 
merce ;  that  while  said  Hall  was  engaged  in  his  usual 
and  customary  duties  as  a  switchman  and  while  he  was 
standing  in  the  stirrup  of  said  car  as  the  same  was 
being  moved  upon  and  over  said  track,  he  came  in  con- 
tact with  said  pile  of  lumber  and  was  knocked  from 
the  car  and  killed. 

The  negligence  alleged  in  one  count  of  the  declara- 
tion is  the  placing  of  said  lumber  in  such  close  prox- 
imity to  the  track  as  to  be  dangerous  and  permitting 
it  to  remain  there ;  and  in  the  other  count  the  danger- 
ous proximity  of  the  lumber  and  also  a  defective  and 
insufficient  roadbed  caused  thereby. 

Upon  the  trial  the  jury  returned  a  verdict  in  favor 
of  appellee  for  $10,000  and  a  motion  for  a  new  trial 
and  in  arrest  of  judgment  having  been  overruled, 
judgment  was  entered  for  that  amount. 

The  proof  discloses  that  appellant  operates  a  rail- 
road from  East  St.  Louis  to  Indianapolis,  Indiana, 
and  has  three  switching  yards  in  or  near  East  St. 
Louis,  one  of  which  is  called  ''The  lower  yard"  where, 
between  tracks  No.  4  and  No.  5,  some  six  weeks  or 
two  months  prior  to  the  date  of  the  injury  mentioned 
in  the  declaration,  two  piles  of  lumber  used  for  mak- 
ing railroad  crossings  each  12  to  14  feet  long  and 
4  or  5  feet  high,  had  been  placed ;  that  intestate,  Hall, 
had  worked  in  these  vards  about  a  rear  and  a  half  as 

ft  • 

a  switchman  and  when  the  foreman  was  not  working  he 


Fourth  District — March,  1912.  15 

Hall  V.  Vandalia  R.  R.  Co.,  169  111.  App.  12. 

would  act  as  foreman  of  the  crew;  that  this  lumber 
was  placed  so  close  to  the  track  as  to  be  dangerous  to 
switchmen  standing  on  a  ladder  on  the  side  of  a  car 
passing  on  track  4;  that  on  the  night  of  the  day  in 
question  Hall  was  riding  on  a  freight  car  v^th  his 
feet  in  the  stirrup  and  his  hips  hanging  down  about 
even  with  his  feet  so  that  his  body  extended  out  from 
the  side  of  the  car ;  that  he  did  not  rise  or  change  his 
position  as  he  reached  the  pile  of  lumber ;  that  he  was 
struck  and  knocked  off  the  car  by  it  and  shortly  there- 
after died  from  his  injuries,  leaving  surviving  him  a 
widow  and  three  minor  children. 

It  was  claimed  by  appellant,  that  there  was  some 
proof  tending  to  show  that  Hall  knew  the  danger 
caused  by  the  proximity  of  the  lumber  to  the  track 
and  that  he  had  avoided  it  a  number  of  times  by  rais- 
ing himself  in  the  ladder  as  he  passed  on  the  car.  We 
deem  it  inexpedient  to  make  a  more  extended  state- 
ment of  the  facts,  for  the  reason  that  this  case  must  be 
reversed  and  remanded  for  another  trial  for  other 
reasons. 

Appellant  in  its  brief  urges  17  reasons  why  the 
judgment  of  the  court  below  should  be  reversed,  but 
they  may  properly  be  considered  under  four  heads. 
The  principal  questions  involved  arise  upon  the  con- 
struction to  be  given  to  the  Federal  statute,  relied 
on  by  appellee  in  her  behalf,  and  under  which  the  suit 
is  brought.  Sections  1,  3  and  4  of  that  statute  which 
are  particularly  involved  here,  are  as  follows : 

*'l.  Be  it  enacted  bv  the  Senate  and  House  of 
Representatives  of  the  United  States  of  America  in 
Congress  Assembled,  that  every  common  carrier,  by 
railroad,  while  engaging  in  commerce  between  any  of 
the  several  States  or  Territories  or  between  any  of 
the  several  states  and  territories  ?  *  *,  shall  be 
liable  in  damages  to  any  person  suffering  injury  while 
he  is  employed  by  such  carrier  in  such  commerce,  or, 
in  case  of  the  death  of  such  employe,  to  his  or  her 
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personal  representatives,  for  the  benefit  of  the  sur- 
viving widow  or  husband  and  children  of  such  em- 
ploye; and,  if  none,  then  of  such  employe's  parents; 
and,  if  none,  then  of  the  next  of  kin  dependent  upon 
such  employe,  for  such  injury  or  death  resulting  in 
whole  or  in  part  from  the  negligence  of  any  of  the 
officers,  agents  or  employes  of  such  carrier,  or  by 
reason  of  any  defect  or  insufficiency,  due  to  its  negli- 
gence, in  its  cars,  engines,  appliances,  machinery, 
track,  roadbed,  works,  boats,  wharves  or  other  equip- 
ment. '  ^ 

Section  3.  ''That  in  all  actions  hereafter  brought 
against  any  such  common  carrier  by  railroad  under 
or  by  virtue  of  any  of  the  provisions  of  this  act  to 
recover  damages  for  personal  injuries  to  any  employe 
or  where  such  injuries  have  resulted  in  his  death,  the 
fact  that  the  employe  may  have  been  guilty  of  con- 
tributory negligence  shall  not  bar  a  recovery,  but  the 
damages  shall  be  diminished  by  the  jury  in  proportion 
to  the  amount  of  negligence  attributable  to  such  em- 
ploye; Provided,  that  no  such  employe  who  may  be 
injured  or  killed  shall  be  held  to  have  been  guilty  of 
contributory  negligence  in  any  case  where  the  viola- 
tion by  such  common  carrier  of  any  statute  enacted 
for  the  safety  of  employes  contributed  to  the  injury 
or  death  of  such  employe.'' 

Section  4.  ''That  in  any  action  brought  against 
any  common  carrier  under  or  by  virtue  of  the  provi- 
sions of  this  act  to  recover  damages  for  injuries  to 
or  the  death  of  any  of  its  employes,  such  employe 
shall  not  be  held  to  have  assumed  the  risk  of  his  em- 
plojonent  in  any  case  where  the  violation  by  such  com- 
mon carrier  of  any  statute  enacted  for  the  safety  of 
employes  contributed  to  the  injury  or  death  of  such 
employe." 

Appellant  claims,  and  such  claim  is  stated  in  a  num- 
ber of  diflFerent  ways,  that  the  court  below  erred  in 
holding  on  the  trial,  and  by  his  rulings  on  instruc- 
tions, that  while  the  fact  the  evidence  was  such  as  to 
show  that  the  deceased  was,  as  a  matter  of  law,  guilty 
of  contributory  negligence  and  had  assumed  the  risk 
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at  common  law,  nevertheless,  mider  the  statute  above 
referred  to,  the  defendant  was  not  entitled  to  the 
benefit  of  those  defenses. 

Appellee  on  the  other  hand  contends  that  said  em- 
ployers liability  statute  'Ogives  a  right  of  action  and 
provides  that  the  defendant  shall  be  liable  in  damages 
for  any  violation  of  the  act  and  that  by  reason  of  that 
fact,  the  defenses  of  contributory  negligence  and  as- 
sumption of  risk,  are  not  available  to  the  defend- 
ant. ' ' 

The  main  question  presented  to  us  therefore  is,  can 
appellant  in  this  suit,  brought  under  the  statute,  avail 
itself  of  the  defense  of  contributory  negligence  and 
assumption  of  risk  or  either  of  them  on  the  part  of 
said  Hall,  or  to  state  the  converse,  is  appellee  entitled 
to  recover,  regardless  of  the  questions  whether  her 
intestate  was  guilty  of  contributory  negligence  at  the 
time  he  was  injured  or  the  facts  showed  a  condition 
of  affairs  which  under  the  common  law  would  con- 
stitute an  assumption  of  risk. 

It  will  be  observed  that  section  1  of  the  statute  pro- 
vides, that  every  common  carrier  by  railroad,  while 
engaged  in  commerce  between  the  states,  shall  be  lia- 
ble in  damages  for  the  injury  or  death  of  an  employe, 
resulting  or  caused  in  whole  or  in  part  by  the  negli- 
gence of  such  carrier,  or  by  reason  of  any  defects  or 
insuflSciency  due  to  its  negligence  in  its  cars,  etc. 

Appellee's  counsel  claims  that  the  general  language 
of  this  statute  must  prevail  and  under  it  the  defenses 
of  contributory  negligence  and  assumption  of  risk 
cannot  be  availed  of  as  a  defense,  and  cites  in  support 
of  his  theory  numerous  well  known  cases,  where  it 
has  been  held  by  the  supreme  court  of  this  state,  that 
such  defenses  cannot  be  availed  of  in  suits  brought 
under  the  mining  act  and  the  child  labor  law. 

It  will  be  further  observed  however,  that  section  3 
provides,  that  the  fact  that  the  employe  may  have 
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been  guilty  of  contributory  negligence,  shall  not  bar 
a  recovery,  but  the  damages  shall  be  diminished  by  the 
jury  in  proportion  to  the  amount  of  negligence  at- 
tributable to  such  employe;  Provided,  that  no  such 
employe  shall  be  held  to  have  been  guilty  of  contrib- 
utory negligence,  where  the  violation  by  such  common 
carrier  of  any  statute  enacted  for  the  safety  of  em- 
ployes, contributed  to  the  injury  or  death  of  the  em- 
ploye. It  is  further  provided,  in  section  4,  that  such 
employe  shall  not  be  held  to  have  assumed  the  risk 
of  his  employment  in  any  case,  where  the  violation 
by  such  common  carrier  of  any  statute,  enacted  for 
the  safety  of  employes,  contributed  to  the  injury  or 
death  of  such  employe.  It  appears  to  us  that  consid- 
ering the  words  and  sentences  used,  according  to 
their  ordinary  acceptation,  the  intent  of  the  act,  so 
far  as  the  same  applies  to  this  case,  is  readily  to  be 
understood.  Section  1  gives  a  right  of  action  for  the 
injury  or  death  of  an  employe,  resulting  in  whole  or 
in  part  from  the  negligence  of  the  common  carrier, 
or  from  defects,  due  to  its  negligence,  in  its  cars,  ap- 
pliances, etc.  Section  3,  which  is  entirely  in  harmony 
with  section  1,  plainly  provides  that  in  all  actions  un- 
der the  statute,  contributory  negligence  shall  not  be  a 
bar  to  a  recovery,  but  it  directly  provides  that  the 
damages  shall  be  diminished  by  the  jury  in  proportion 
to  the  amount  of  negligence  attributable  to  such  em- 
ploye. Mondou  V.  N.  Y.  N.  H.  &  B.  E.  R.  Co.,  U.  S. 
Supreme  Court,  Opinion  filed  January  15,  1912.  The 
section  also  plainly  provides  that  the  doctrine  of  con- 
tributory negligence  on  the  part  of  the  employe  shall 
not  be  a  defense  in  case  the  violation  by  the  common 
carrier  of  any  statute,  enacted  for  the  safety  of  em- 
ployes, contributed  to  the  injury  or  death  of  the  em- 
ploye. 

In  this  case  there  was  no  proof  whatsoever  of  the 
violation  by  appellant  of  any  statute  enacted  for  the 
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safety  of  its  employes,  consequently  the  proviso  can- 
not be  called  into  action.  Under  section  3,  appellant 
was  entitled  to  have  the  jury  consider  contributory 
negligence  on  the  part  of  Hall,  if  proven,  to  diminish 
the  damages.  No  instruction  given  by  the  court 
stated  the  law  on  this  subject,  to  the  jury,  although 
some  of  appellant's  refused  instructions  bore  upon 
the  question  of  contributory  negligence. 

Only  one  instruction  was  given  on  behalf  of  appel- 
lee and  that  told  the  jury,  that  if  they  found  the  de- 
fendant guilty,  then  in  assessing  plaintiff's  damages, 
they  had  a  right  to  take  into  consideration  all  of  the 
testimony  offered  upon  that  question  and  allow  such 
damages  as  they  might  deem  fair  and  just  compensa- 
tion with  reference  to  the  pecuniary  injury  resulting 
from  the  death  of  the  plaintiff's  intestate  to  his  widow 
and  next  of  kin,  and  that  in  estimating  plaintiff's 
damages,  they  had  a  right  to  take  into  consideration 
whatever  they  might  believe  from  the  evidence  the 
widow  and  next  of  kin  might  have  reasonably  ex- 
pected in  a  pecuniary  way  from  the  continued  life  of 
the  intestate. 

Appellant  was  claiming  that  Hall  had  been  guilty 
of  contributory  negligence  and  there  was  evidence 
tending  to  sustain  that  contention.  This  instruction 
wholly  ignored  the  question  of  contributory  negli- 
gence and  the  duty  of  the  jury  to  consider  it  under 
the  statute  above  referred  to,  in  diminution  of  dam- 
ages, and  the  giving  of  the  same  was  for  that  reason 
reversible  error.  The  instruction  was  also  inaccurate 
in  referring  to  the  widow  and  next  of  kin  as  the 
parties  entitled  to  compensation  in  case  damages  were 
allowed,  when  it  should  have  named  the  widow  and 
children,  but  we  do  not  consider  this  so  serious  an  in- 
accuracy as  to  constitute  reversible  error. 

Section  4  of  the  Federal  Act  appears  to  us  to  plainly 
indicate  that  it  is  only  in  a  case  where  there  was  a 
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violation  of  the  statute  enacted  for  the  safety  of  the 
employes  and  the  same  contributed  to  the  injury  or 
death  of  the  employe  that  it  is  to  be  held  as  a  matter 
of  law,  that  the  employe  did  not  assume  the  risk  of 
his  employment.  If,  as  contended  by  appellee,  the  de- 
fense of  assumption  of  risk  is  not  available  even  in  a 
case  like  this  where  there  was  no  violation  of  any 
safety  statute,  by  reason  of  the  general  language  used 
in  section  1,  then  section  4  would  be  wholly  useless 
and  nugatory.  We  agree  with  the  contention  of  ap- 
pellant that  under  the  facts  of  this  case,  it  was  entitled 
to  avail  itself  of  the  defense  of  assumed  risk,  but  we 
do  not  agree  with  it  that  the  question  as  presented 
here  was  one  of  law  which  the  court  should  have  de- 
cided in  favor  of  appellant,  but  are  of  the  opinion 
that  it  was  a  question  of  fact  to  be  submitted  to  the 
jury. 

It  is  a  contention  of  appellant  that  the  facts  in  this 
case  do  not  show  that  appellant  was  at  the  time  of 
fhe  injury  in  question  engaged  in  interstate  commerce. 
It  was  held  in  U.  S.  v.  Col.  &  N.  W.  B.  E.  Co.,  157  Fed. 
Eep.  321,  that,  ''every  part  of  every  transportation 
of  articles  of  commerce  in  a  continuous  passage  from 
a  commencement  in  one  state  to  a  prescribed  destina- 
tion in  another  state,  is  a  transaction  in  Interstate 
Commerce  *  *  *.  Every  carrier  who  transports 
such  goods  to  any  part  of  such  continuous  passage  is 
engaged  in  interstate  commerce  whether  the  goods  are 
carried  upon  through  bills  of  lading  or  rebilled  by  the 
general  carrier."  The  freight  carried  in  the  car  in 
question  had  been  loaded  into  the  car  at  Indianapolis, 
Indiana,  and  included  shipments  for  consignees  in 
East  St.  Louis,  Illinois,  and  St.  Louis,  Missouri.  At 
the  time  of  the  injury  the  car  had  not  reached  its  des- 
tination but  was  being  moved  to  the  platform  or  ware- 
house where  it  was  to  be  unloaded.  These  facts  show 
that  the  injury  occurred  while  appellant  was  engaged 
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in  moving  freight  from  its  point  of  shipment  in  one 
state  to  its  destination  in  another  or  others  and  was 
therefore  engaged  in  interstate  commerce. 

Complaint  is  further  made  by  appellant  that  the 
declaration  was  insufficient  because  the  suit  is  brought 
for  the  benefit  of  the  ** widow  and  next  of  kin"  when 
under  the  statute  relied  upon,  it  should  have  been 
brought  for  the  benefit  of  the  **  surviving  widow  and 
children  of  the  employe."  This  however  is  not  a 
matter  of  vital  importance  as  we  have  above  indicated 
and  may  be  readily  corrected  on  another  trial  of  the 
case. 

For  the  reason  that  appellant  was  not  given  the 
benefit  on  the  trial  of  the  defense  of  contributory 
negligence  in  diminution  of  damages,  the  judgment 
will  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Jane  L  Judd,  Appellee,  v.  James  W.  Judd,  Appellant. 

Separate  maintenance — wherh  conduct  of  wife  does  not  justify  hus- 
band's desertion.  The  keeping  of  boarders  by  the  wife  in  order  to 
earn  money  to  prevent  the  foreclosure  of  a  homestead  mortgage  is  not 
snch  conduct,  even  though  strenuously  objected  to  by  the  husband,  as 
will  justify  his  desertion. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Madison  county; 
the  Hon.  W.  E.  Hadlby,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1910.     Affirmed.     Opinion  filed  March  21,  1912. 

C.  H.  Burton,  for  appellant. 

Early  &  Williamson,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 
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Appellee  filed  a  bill  in  chancery  for  separate 
maintenance  against  appellant,  her  husband,  in  May, 
1910.  In  her  bill  she  alleges  she  is  a  resident  of 
Madison  county,  Illinois,  and  was  married  to  appel- 
lant March  3,  1881 ;  that  a  few  years  after  said  mar- 
riage he  commenced  a  course  of  unkind,  cruel  and  in- 
human conduct  toward  her  which  he  continued  until 
she  finally  separated  from  him,  April  1, 1910 ;  that  his 
conduct  was  such  as  to  render  it  unsafe  and  improper 
for  her  to  live  with  him  and  that  he  had  failed  and  re- 
fused to  furnish  her  with  means  of  support  for  more 
than  three  years  prior  thereto;  that  he  is  a  man  of 
violent  and  ungovernable  temper  and  has  on  many  oc- 
casions addressed  to  her  the  most  opprobrious  epi- 
thets and  threats  of  personal  violence;  that  in  conse- 
quence of  such  conduct  on  his  part,  she  was  obliged 
on  said  date  to  leave  the  house  of  defendant  and  seek 
refuge  with  her  friends ;  that  on  January  1,  1905,  she 
purchased  part  of  a  lot  and  afterwards  built  thereon 
a  house  which  was  occupied  by  her  and  appellant; 
that  to  erect  said  house  she  borrowed  $1,100  of  a  loan 
association;  that  appellant  paid  the  monthly  dues  on 
said  loan  for  about  three  years;  that  in  March,  1909, 
he  ceased  to  pay  said  dues  and  refused  to  provide  ap- 
pellee with  means  of  support  and  that  she  was  then 
compelled  to  take  boarders  to  procure  a  living  and 
make  the  monthly  payments. 

The  bill  .concluded  with  a  prayer  that  appellant  be 
compelled  to  make  provision  for  appellee  ^s  support 
and  that  she  be  decreed  the  free  possession,  use  and 
control  of  said  premises. 

Appellant's  answer  denied  most  of  the  allegations 
of  the  bill  and  set  up  that  appellee  without  just  cause 
ceased  to  live  and  cohabit  with  him  on  and  after  De- 
cember 20, 1908 ;  that  the  money  put  in  said  real  estate 
was  derived  from  property  owned  and  afterwards 
sold  by  appellant.     The  bill,  answer  and  replication 
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contained  many  charges  of  improper  conduct  on  be- 
half of  both  parties,  which  it  is  unnecessary  to  repeat 
here. 

The  decree  found  that  appellee  had  been  living 
separate  and  apart  from  appellant,  without  her  fault, 
since  July  11,  1909,  and  that  during  said  time  he  had 
failed  and  refused  to  provide  for  or  contribute  to  her 
support  and  maintenance,  according  to  his  means  and 
their  condition  in  life;  that  appellee  purchased  said 
real  estate  out  of  her  own  moneys  as  her  own  property 
and  held  title  thereto;  that  appellant  had  paid  for 
monthly  dues  and  interest  on  the  loan  on  said  prem- 
ises made  by  said  association,  the  sum  of  $528  and 
had  built  a  stable  thereon  at  a  cost  of  $55  and  that 
appellee  had  paid  the  rest  of  the  dues  and  interest 
to  the  association  up  to  the  time  of  the  decree. 

It  was  decreed  that  appellee  was  entitled  to  separate 
maintenance  from  appellant  and  that  the  latter  should 
pay  her  the  sum  of  $10  per  month  during  the  time 
he  should  occupy  a  room  in  said  dwelling  house;  that 
in  case  he  should  remove  from  said  room  he  should 
pay  appellee  the  sum  of  $3  a  month  and  that  he  pay 
the  costs  of  suit. 

The  evidence  in  this  case  showed  an  entire  lack  of 
harmony  between  the  parties  and  that  a  most  deplor- 
able condition  existed.  Each  charged  the  other  with 
immoral  conduct  and  sought  to  prove  the  same.  They 
had  frequent  quarrels  in  which  the  most  violent 
language  was  used  by  both  of  them. 

The  proofs  clearly  showed  that  appellee  was  living 
separate  and  apart  from  her  husband  within  the  con- 
templation of  the  statute  and  the  only  other  fact 
necessary  for  her  to  show,  to  sustain  her  bill,  was  that 
she  was  living  in  that  manner  without  her  fault.  The 
temper  and  violent  language  of  the  wife  do  not  ap- 
pear to  have  been  the  reasons  why  appellant  refused 
to  live  with  and  support  her,  but  his  refusal  to  do  so 
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appears  to  have  been  based  upon  the  fact  that  she 
was  determined  to  keep  boarders. 

In  July,  1909,  when  the  dues  to  the  building  asso- 
ciation were  four  months  in  arrears  and  if  not  paid 
in  two  months  more,  would  have  subjected  the  prem- 
ises to  a  foreclosure,  appellee  commenced  to  keep 
boarders.  Her  object  in  so  doing,  as  she  claims,  was 
to  raise  the  necessary  amount  to  pay  the  association 
dues  and  save  her  home.  Appellant  objected  stren- 
uously to  this  action  on  her  part  and  when  she  per- 
sisted in  her  intention,  he  refused  to  contribute  any 
further  to  her  support,  and  while  occupying  a  room 
in  the  house,  took  his  meals  elsewhere.  Appellee  con- 
tinued to  keep  boarders  for  a  while  and  afterwards 
for  sometime  worked  out  as  a  domestic  in  order,  as 
she  says,  to  obtain  money  to  protect  the  home  from 
the  foreclosure  of  the  mortgage  debt. 

While  appellee's  conduct  towards  appellant  has  not 
been  free  from  censure,  yet  upon  a  consideration  of 
all  the  proofs  we  cannot  say  that  the  court  below  was 
not  authorized  in  giving  a  decree  in  her  favor.  The 
amount  fixed  by  the  court  to  be  contributed  by  appel- 
lant towards  the  support  of  appellee  was  not  exorbi- 
tant and  the  decree  will  therefore  be  affirmed. 

Affirmed. 


East  St.  Louis  and  St.  Louis  Express  Company,  Appellee, 
V.  Illinois  Traction  Company,  Appellant. 

1.  Verdicts — how  excessiveness  may  he  aired.  A  verdict  for  an  ex- 
ceFsive  amount  may  be  cured  by  the  entry  of  a  remittitur, 

2.  IKSTRUCTIONS — wlien  modification  proper.  If  an  instruction  as 
preFcnted  would  be  calculated  to  mislead,  a  modification  which  cures 
that  vice  is  proper. 
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Assumpsit.  Appeal  from  the  City  Court  of  East  St.  Louis;  the  HoK. 
Mortimer  Millard,  Judge,  presiding.  Heard  in  this  court  at  the  Oc- 
tober term,  1911.  Affirmed  on  remittitur.  Opinion  filed  March  21, 
1912. 


H.  C.  Dillon  and  W.  S.  Louden,  for  appellant. 
Taylor  &  Mayer  and  D.  J.  Sullivan,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

The  facts  upon  which  this  suit  is  based,  grow  out  of 
the  following  transaction:  On  October  10,  1906,  ap- 
pellant entered  into  a  written  contract  with  appel- 
lee, whereby  the  latter  was  to  haul  all  freight  from  the 
terminals  of  appellant  to  its  warehouses  in  East  St. 
Louis,  Venice  and  Madison,  Illinois,  and  St.  Louis, 
Missouri.  Appellee  was  to  receive  for  each  hundred 
weight  of  freight  hauled,  an  amount  stated  in  the 
contract,  which  was  not  the  same  for  all  warehouses, 
but  depended  upon  the  amount  of  service  to  be  ren- 
dered. The  contract  provided  that  appellant  should 
pay  appellee  the  sum  of  75  cents  per  hour,  or  any 
fractional  part  thereof,  for  any  delays  occasioned  by 
appellant  to  the  teams  of  ai)pellee,  in  excess  of  one 
hour.  The  contract  covered  a  period  of  fourteen 
months,  but  at  its  expiration  on  December  10,  1907, 
it  w'as  continued  in  force  and  both  parties  acted  under 
it  up  to  and  including  April,  1909.  During  all  this 
time,  monthly  settlements  were  had  between  the  parties 
which,  up  to  June,  1907,  included  the  settlement  of 
penalties  for  delays  in  excess  of  one  hour.  Appellee 
claims  that  after  that  time  the  payment  of  such  penal- 
ties was  not  made  and  that  there  was  due  it  for  such 
delays  from  June,  1907,  to  April,  1909,  inclusive,  the 
sum  of  $1386.20  and  brought  this  suit  in  assumpsit 
to  recover  that  amount. 

The  jury  returned  a  verdict  in  favor  of  appellee 
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for  $1382.70  and  it  is  from  a  judgment  for  that  amount 
that  this  appeal  is  prosecuted. 

Appellant  claims  that  the  verdict  was  not  supported 
by  the  evidence  and  that  the  court  erred  in  regard  to 
the  instructions. 

The  only  evidence  on  the  part  of  appellee  in  addition 
to  the  contract,  was  the  testimony  of  F.  W.  Morrison, 
who  was  president,  and  principal  owner  of  the  stock, 
of  appellee  and  managed  its  business,  while  the  only 
evidence  on  the  part  of  appellant  was  29  voucher 
checks  for  settlements  made  between  the  parties  and 
two  statements  appearing  to  show  the  arrival  and  de- 
parture of  the  wagons  from  appellant's  terminals  in 
April  and  May,  1907.  Mr.  Morrison  testified  that 
when  the  first  voucher  was  turned  in  which  failed  to 
contain  the  settlement  for  overtime,  on  complaint  of 
B.  F.  Tabler,  who  was  the  district  traffic  manager 
of  appellant,  the  latter  stated  to  him  that  they  would 
''fix  it  up  later."  By  the  course  of  business  adopt- 
ed between  the  parties  when  a  wagon  was  hauled 
by  the  teams  of  appellee  to  appellant's  platform  to 
be  unloaded  by  the  latter 's  men,  they  were  entitled 
to  one  hour  to  unload  the  same,  but  if  the  wagon 
was  not  unloaded  at  the  end  of  the  hour,  appellant 
was  to  pay  75  cents  for  each  additional  hour  or  frac- 
tion thereof,  as  was  provided  for  by  the  contract. 
The  overtime  for  whicli  appellee  was  to  be  entitled 
to  charge,  was  ascertained  as  follows:  When  one 
of  the -appellee's  wagons  arrived  at  a  platform  of  ap- 
pellant, an  agent  of  appellee,  who  was  stationed  there, 
would  receive  from  the  driver,  duplicate  reports  up- 
on which  he  would  mark  the  time  of  its  arrival.  The 
wagon  would  then  be  unloaded  by  servants  of  appel- 
lant and  when  that  was  done,  an  agent  of  appellant 
at  the  warehouse  would  endorse  on  the  duplicate  re- 
ports the  time  when  the  wagon  was  unloaded.  It  was 
agreed   between   appellant   and   appellee   that   these 
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drivers'  reports  should  constitute  the  record  of  the 
overtiine,  one  copy  being  retained  by  each  party. 
When  a  wagon  had  become  empty  and  appellant  had 
no  team  there  to  hitch  to  it,  it  was  marked  a  dead 
wagon  and  under  the  agreement  between  the  parties, 
no  charge  could  be  made  for  a  dead  wagon.  The  only 
way  of  determining  what  was  due  appellee,  if  any- 
thing, for  overtime,  was  from  these  drivers'  reports, 
some  10,000  of  which  appear  to  have  been  produced 
upon  the  trial.  They  were  offered  and  admitted  in 
evidence,  but  the  suggestion  was  then  made  by  coun- 
sel that  some  agreement  would  be  entered  into,  to 
obviate  the  encumbering  of  the  record  with  these  re- 
ports later  on.  No  such  arrangement,  however,  is 
shown  to  have  been  made  and  the  reports  are  not  in- 
cluded in  the  record. 

The  trial  of  the  case  in  the  court  below  was  inter- 
rupted from  time  to  time  to  give  the  witness  Morrison 
opportunity  to  examine  the  reports  and  he  was  then 
permitted  to  state  the  result  of  his  examination.  He, 
having  examined  all  the  drivers'  reports,  testified  that 
they,  as  a  whole,  showed  the  amount  due  appellee  for 
overtime,  to  be  $1386.20,  from  which  there  was  a  small 
reduction  to  be  made  for  errors  which  reduced  the 
amount  to  $1382.72,  the  amount  of  the  judgment.  Mor- 
rison also  testified  that  according  to  the  reports 
$415.55  of  the  total  amount  of  overtime,  ascertained 
by  him,  was  shown  to  be  due  for  dead  wagons.  The 
29  voucher  checks  introduced  by  appellant,  covering 
the  period  in  question,  all  contained  the  words  '4n 
full  payment  of  the  following  memo.''  Many  of  them 
contained  the  statement  that  they  were  given  *4n  full 
and  complete  payment  of  all  charges  for  transfer  and 
terminal  expense  at  St  Louis  and  East  St.  Louis"  to 
a  date  named.  Others  stated  they  were  '4n  full  for 
transfer  and  warehouse  charges  on  merchandise  be- 
tween East  St.  Louis  and  St.  Louis"  for  a  time  named, 
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and  still  others  that  they  were  '*in  full  settlement 
of  transfer  and  warehouse  charges**  for  a  certain 
month.  An  examination  of  these  vouchers  fails  to 
show  any  allowance  for  overtime  and  the  court  prop- 
erly admitted  the  evidence  of  Mr.  Morrison,  explain- 
ing that  under  the  working  arrangement  and  custom 
of  both  parties  the  over  charges  were  not  included 
under  the  term  * '  transfer  and  warehouse  charges, '  *  but 
that  they  had  been,  and  were  to  be,  settled  for  separate- 
ly. The  wording  of  the  vouchers  did  not,  under  the 
circumstances,  bar  appellee  of  the  right  to  recover 
for  overtime.  It  appears  from  the  record,  however, 
that  it  was  agreed  between  the  parties,  that  the 
drivers*  reports  should  constitute  the  record  of  the 
overtime  and  the  proof  of  such  overtime  on  the  trial 
was  based  entirely  upon  these  reports.  As  appellant 
must  be  bound  by  what  these  reports  show  as  to  the 
overtime,  so,  also,  appellee  must  be  bound  by  what 
they  show  as  to  the  dead  wagon  charges.  They  show 
that  the  dead  wagon  charges  amounted  to  $415.55 
and  the  judgment  in  favor  of  appellee  was  too  large 
by  that  amount. 

Appellant  complains  that  the  only  instruction  giv- 
en for  appellee  was  misleading,  because  there  was  no 
evidence  to  support  it.  It  told  the  jury  that  if  at 
the  expiration  of  the  written  contract,  it  was  agreed 
between  appellant  and  appellee,  that  they  should  con- 
tinue on  under  its  terms,  that  then  the  terms  of  said 
written  contract  would  govern  the  charges  made  dur- 
ing the  time  they  so  continued  to  act  thereunder.  This 
instruction  stated  a  correct  principle  of  law  and  the 
testimony  of  the  only  witness  in  the  case  supplied 
the  facts  upon  which  it  was  properly  based. 

Appellant  further  complains  that  its  second  instruc- 
tion, which  told  the  jury  that  appellee  could  not  re- 
cover, if  it  appeared  from  the  evidence  that  settle- 
ments were  made  between  appellant  and  appellee  each 
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and  every  month  and  at  such  times  appellee  received 
from  appellant  vouchers  covering  the  full  amount  due 
appellee,  was  modified  by  inserting  the  words  *  *  includ- 
ing the  claim  for  overtime."  Under  the  proofs  in 
the  case  this  modification  was  eminently  proper  and 
without  it  the  instruction  would  have  been  misleading. 

Appellant  also  complains  that  the  court  erred  in 
refusing  its  instructions  Nos.  5  to  22  inclusive  but  does 
not  state  of  what  the  error  consisted.  An  examina- 
tion of  these  instructions,  many  of  which  take  up  the 
voucher  checks  referred  to,  in  order,  and  state  that  if 
appellee  received  the  money  provided  to  be  paid 
therein,  it  could  not  recover,  under  the  declaration, 
any  amount  claimed  to  be  due  prior  to  the  date  named 
in  the  voucher,  shows  that  they  were  all  properly 
refused. 

If  appellee  shall  within  twenty  days  from  this  date 
enter  a  remittitur  of  $415.55,  judgment  will  be  en- 
tered in  this  court  for  $967.15,  otherwise  the  judgment 
will  be  reversed  and  the  case  remanded. 

Affirmed  on  remittitur. 


Ernest  H.  Smiley,  Admiaistrator,  Appellee,  v.  East  St. 
Louis  and  Sabarban  Railway  Compaiiy,  Appellant. 

1.  Negligence — exccMive  speed.  Held,  that  where  the  proofs  war- 
ranted the  jury  in  believing  that  an  interurban  car  approached  a  street 
crossing  at  a  speed  in  exccFS  of  that  permitted  by  the  ordinance  of  the 
city,  and  that  no  signal  of  its  approach  was  given,  a  verdict  finding 
negUgenee  would  not  be  disturbed. 

2.  CoNTHiBUTORY  NEGLIGENCE — how  question  determined.  The  ques- 
tion of  whether  a  person  at  the  time  of  his  injury  or  death  was  guilty 
of  contributory  negligence  is  one  of  fact  to  be  determined  by  the  jury 
under  the  evidence  and  proper  instructions  of  the  court. 

3.  Instructions — failure  to  define  particular  phrase.  Held,  that 
the  giving  of  an  instruction  was  not  error  because  of  its  failure  to  de- 
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fine  the  phrase  ''lawful  use  of  the  street" — such  phrase  not  being  de- 
fined in  other  instructions  given. 

4.  Damages — when  presumed  in  death  case.  In  an  action  for  death 
caused  by  wrongful  act,  damages  are  presumed  in  law  where  the  de- 
ceased left  a  mother  surviving. 

5.  Verdicts — when  not  excessive.  Held,  in  a  death  case,  that  a 
verdict  for  $5,000  was  not  excessive  where  it  appeared  that  the  deceased 
left  a  surviving  mother  to  whose  support  the  evidence  tended  to  show 
he,  to  some  extent,  contributed. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  St.  Clair  county;  the  Hon.  George  A.  Crow, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1911.  Af- 
firmed.    Opinion  filed  March  21,  1912.    Behearing  denied  April  6,  1912. 

Babthel,  Fabmeb  &  Klingel,  for  appellant. 

I\  J .  Tecklenbebg  and  D.  J.  Sullivan,  for  appellee. 

Mb,  Pbesiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Appellee  brought  this  suit  to  recover  damages  for 
the  benefit  of  the  next  of  kin  of  his  intestate,  John  C. 
Louden,  who  was  killed  by  one  of  appellant's  cars  at 
the  intersection  of  Horner  and  Second  streets  in  Leba- 
non, Illinois. 

There  were  three  counts  in  the  declaration,  the  first 
of  which  charged  that  appellant  so  negligently  and 
carelessly  operated,  controlled,  managed  and  ran  one 
of  its  cars  across  Second  street,  in  said  city,  that  it 
was  driven  against  an  automobile  in  which  Louden 
was  passing  along  and  he  was  thereby  thrown  out 
and  killed.  The  second,  that  appellant  was  operat- 
ing its  car  at  a  high  and  dangerous  rate  of  speed  with- 
out ringing  a  bell,  sounding  a  whistle  or  giving  other 
reasonable  notice  of  its  approach  to  the  crossing.  The 
third,  that  the  car  was  running  at  a  speed  in  viola- 
tion of  the  ordinance  of  the  city  of  Lebanon,  limiting 
the  speed  of  cars  to  ten  miles  an  hour. 

There  was  a  plea  of  the  general  issue  and  a  verdict 
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and  judgment  in  favor  of  appellee  for  $5,000. 

Appellant  contends  that  the  proofs  do  not  support 
the  verdict,  for  the  reason  that  they  do  not  show  it 
was  guilty  of  the  negligence  charged  in  the  declara- 
tion and  do  show  that  appellee's  intestate  was  guilty 
of  contributory  negligence  at  the  time  he  was  injured ; 
that  the  court  erred  in  giving  instructions  on  behalf 
of  appellee  and  that  the  verdict  is  excessive. 

On  June  14,  1910,  as  is  disclosed  by  the  proofs,  ap- 
pellant was  operating  a  line  of  electric  cars  between 
the  cities  of  Lebanon  and  East  St.  Louis.  From  its 
eastern  terminus,  its  tracks  ran  in  a  westerly  direction 
for  several  blocks  and  then  turned  south  through  a 
narrow  street  about  20  feet  wide,  called  Horner  street. 
From  the  point  where  the  railway  track  turned  into 
Homer  street,  there  was  a  down  grade  towards  the 
south  to  or  beyond  Second  street  which  Homer  street 
crossed  two  blocks  from  the  turn.  At  the  intersection  of 
these  streets  the  view  of  the  cars  coming  south  on  Hor- 
ner street  was  somewhat  obstructed  by  houses  built  at 
and  near  that  point.  John  C.  Louden,  an  unmarried 
man  42  years  of  age,  lived  in  Lebanon  with  his  mother 
and  an  unmarried  sister,  was  postmaster  of  the  city 
and  also  engaged  in  other  business.  He  had  lived  in 
Lebanon  nearly  all  his  life  and  was  acquainted  with 
the  city  and  its  surroundings.  On  the  evening  of  the 
day  in  question,  he  started  from  his  home  a  block  or 
two  west  of  the  intersection  of  Horner  and  Second 
streets,  east  on  the  latter  street  towards  appellant's 
tracks,  riding  in  a  Brush  Runabout  automobile,  weigh- 
ing 800  or  900  pounds,  going  at  the  rate  of  four  or  five 
miles  an  hour.  On  the  south  side  of  Second  street  near 
its  intersection  with  Homer  was  located  a  house  some 
35  or  40  feet  west  of  appellant 's  track  with  a  porch  on 
the  north  side  of  it.  At  the  northwest  corner  of  the  in- 
tersection of  the  two  streets,  was  a  house,  the  east  line 
of  which  was  only  20^^  feet  west  of  appellant's  track 
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and  it  was  necessary  to  get  near  enough  to  the  car  track 
to  look  to  the  east  of  this  house  to  see  a  car  coming 
down  Homer  street  from  the  north.  As  Louden  ap- 
proached the  crossing  and  was  passing  this  house  a 
neighbor  and  acquaintance,  Herbert  H.  Swears,  who 
was  sitting  on  the  porch,  called  to  him  in  a  loud  voice 
saying  '  *  The  car  is  coming,  Buck. ' '  Louden  looked  up 
at  him,  smiled,  waved  his  hand  and  went  on.  Whether 
Louden  understood  what  Swears  said  to  him  or  simply 
took  his  call  as  a  salutation,  could  not  be  known  but  he 
seemed  to  slow  the  car  down  a  little  though  he  did 
not  stop.  His  automobile  went  on  to  the  track  where 
it  was  struck  by  appellant's  car  and  he  was  so  badly 
injured  that  he  lived  but  a  short  time. 

At  just  what  rate  appellant's  car  was  traveling  at 
the  time  it  struck  the  automobile  was  a  question  up- 
on which  the  witnesses  did  not  agree.  Several  wit- 
nesses, who  testified  for  appellee,  placed  the  speed  at 
from  15  to  20  miles  an  hour,  while  the  conductor  and 
motorman  placed  it  at  from  6  to  9  miles  an  hour,  the 
latter  stating  it  might  have  been  as  much  as  10  miles 
an  hour.  There  was  evidence  tending  to  show  that 
when  the  car  struck  the  automobile,  the  collision  made 
a  noise  which  was  heard  for  a  considerable  distance; 
also  that  the  automobile  was  carried  in  front  of  the 
car  from  90  to  99  feet  and  then  thrown  over  on  the 
opposite  side  of  the  track  from  which  Louden  came.  It 
was  drizzling  rain  at  the  time  or  just  prior  to  the  col- 
lision and  the  tracks  were  slick  from  the  water.  When 
the  motorman  first  saw  the  automobile,  he  says  he 
was  some  45  feet  from  the  crossing  and  it  35  feet 
therefrom ;  that  he  reversed  the  brake  and  sanded  the 
track  but  the  car,  which  was  48  feet  long,  ran  some  two 
car  lengths  before  it  could  be  stopped. 

Concerning  the  question  as  to  whether  the  servants 
of  appellant  rang  the  gong  or  gave  any  other  signal 
in  approaching  the  crossing,  there  was  the  controver- 
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sy  among  the  witnesses  which  nearly  always  arises 
when  this  question  is  presented.  The  proofs  on  the 
whole  appear  to  us  to  have  warranted  the  jury  in 
believing  that  the  car  approached  Second  street  at  a 
speed  in  excess  of  that  permitted  by  the  ordinance  of 
the  city  and  that  no  signal  of  its  approach  was  given. 
If  appellant's  car,  as  the  evidence  seems  to  prove, 
went  down  grade  on  a  street  only  20  feet  wide  at  a 
time  when  the  tracks  were  slippery  from  rain  and 
approached  a  street  crossing  at  an  unlawful  rate  of 
speed,  without  giving  a  signal,  the  jury  were  also 
justified  in  finding  that  the  car  was  negligently  op- 
erated. 

The  question  as  to  whether  Louden  was  guilty  of 
contributory  negligence  at  the  time  and  just  prior  to 
his  injury,  was  one  for  the  jury  to  determine  under 
proper  instructions  and  the  evidence  was  such  as  to 
sustain  a  finding  on  their  part  in  favor  of  appellee  in 
this  regard. 

Instruction  No.  6  given  on  behalf  of  appellee  was 
as^follows:  '*The  court  instructs  the  jury  that  while 
the  ordinance  introduced  in  evidence  only  limited  the 
speed  of  the  car  to  ten  miles  an  hour,  still  that  does 
not  mean  that  the  defendant  might  run  its  cars  at  that 
rate  of  speed  at  all  places  and  undet  all  circumstances : 
And  in  this  case  if  you  believe  from  a  preponderance 
of  the  evidence,  that  the  rate  of  speed  at  which  the  car 
in  question  was  being  run  at  the  time  it  struck  the 
deceased,  was  inconsistent  with  the  lawful  and  custo- 
mary use  of  Second  street,  then  such  speed  is  not 
authorized  by  said  ordinance.'' 

Appellant  complains  that  thig  instruction  and  two 
others,  which  contained  somewhat  similar  language, 
were  erroneous,  for  the  reason  there  was  no  evidence 
what  the  customary  use  of  Second  street  was  and  be- 
cause whether  the  rate  of  speed  would  be  lawful  or  not, 
would  depend  upon  the  facts  in  evidence,  showing  a 
duty  arising  from  tlie  frequent  or  infrequent  use  of 
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the  street  by  the  public.  Also  because  the  term  **  law- 
ful use  of  the  street"  was  nowhere  defined  in  the 
instruction. 

In  Chicago  City  Ey.  Co.  v.  Tuohy,  196  111.  410,  it 
is  said:  ** Street  cars  propelled  by  electricity  cannot 
be  lawfully  run  at  a  rate  of  speed  which  is  incompat- 
ible with  the  lawful  and  customary  use  of  the  high- 
way by  others.  Here  the  appellee  had  as  much  right 
to  be  upon  the  street  as  the  appellant.  A  street  rail- 
way company  has  no  property  interest  in  the  street 
and  therefore  no  right  to  run  its  cars  at  a  rate  of 
speed  which  will  interfere  with  the  customary  use  of 
the  street  by  others  of  the  public  with  safety." 

In  Savage  v.  C.  &  J.  Elec.  Ey.  Co.,  238  111.^  392,  the 
court  approved  an  instruction  which  told  the  jury 
^*that  the  defendant  must  not  operate  its  cars  in  the 
streets  at  a  rate  of  speed  incompatible  with  the  law- 
ful and  customary  use  by  the  public,"  saying  that 
such  was  the  law.  It  is  further  there  stated  in  ref- 
erence to  such  instruction  *Hhe  jury  were  fully  ad- 
vised as  to  the  degree  of  care  which  the  deceased  was 
required  to  exercise  in  crossing  the  street  and  the 
question  whether  the  rate  of  speed  was  inconsistent 
with  the  customary  use  of  the  street,  with  such  care, 
was  one  of  fact  for  the  jury.  There  was  no  error  in 
giving  the  instruction." 

In  this  case  the  jury  were  fully  and  repeatedly  ad- 
vised by  the  instructions  as  to  the  degree  of  care  re- 
quired of  appellee's  intestate  in  passing  over  the 
crossing  in  question.  There  was  also  proof  showing 
the  conditions  existing  at  the  crossing  and  for  some 
distance  around  it,  together  with  evidence  which  tend- 
ed to  give  some  general  information  concerning  the 
size  of  the  city  and  the  distance  of  this  crossing  from 
the  business  center. 

We  are  of  opinion  that  the  trial  court  did  not  err  in 
giving  these  instructions. 
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What  is  above  said  will  also  dispose  of  appellant's 
objection  to  instruction  No.  5  given  for  appellee,  which 
told  the  jury,  it  was  the  duty  of  appellant's  servants 
in  charge  of  the  car  on  approaching  the  crossing  in 
question,  to  use  care  **  commensurate  with  the  danger 
to  be  anticipated  at  tliat  point  by  an  ordinarily  prud- 
ent person." 

The  final  reason  urged  by  appellant  why  the  judg- 
ment of  the  court  below  should  be  reversed  is  that  the 
verdict  was  excessive. 

The  complaint  of  appellant  is  that  the  proof  did  not 
show  Louden  contributed  to  the  support  of  his  mother 
or  sister,  and  therefore  only  nominal  damages  could  be 
recovered.  There  was  however  some  slight  evidence 
in  the  case  tending  to  show  that  the  deceased  contrib- 
uted to  the  household  expenses.  So  far  as  the  mother 
is  concerned,  however,  she  belonged  to  the  class  known 
as  ** lineal  kindred"  and  is  therefore  presumed  in  law 
to  have  sustained  actual  damages. 

In  Huff  V.  P.  &  E.  Ry.  Co.,  127  111.  App.  242,  it  was 
held,  **that  whether  or  not  the  deceased  had  contrib- 
uted to  the  support  of  his  next  of  kin  is  material  only 
as  to  his  collateral  kindred,  to-wit,  his  brothers  and  sis- 
ters; that  the  rule  that  actual  damages  are  presumed 
in  cases  of  lineal  kindred  such  as  parent  and  child,  is 
not  limited  to  minor  children  but  extends  to  parents 
and  adult  children,  and  that  inasmuch  as  the  deceased 
left  a  father  and  mother  surviving  him,  it  was  error 
to  instruct  the  jury  that  appellant  was  entitled  to 
recover  nominal  damages  only." 

It  is  equally  true  that  where  the  suit  is  brought  for 
the  benefit  of  next  of  kin  who  are  collateral  kindred 
only  of  the  deceased,  and  have  not  received  pecuniarj^ 
assistance  from  him  and  are  not  in  a  situation  to  re- 
quire such  assistance,  then  nominal  damages  only  can 
be  recovered.  Rhoads  v.  C.  &  A.  R.  R.  Co.,  227  111. 
328.    The  fact  that  the  sister  is  named  with  the  mother 
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as  one  of  the  next  of  kin  for  whose  benefit  this  suit 
was  brought,  and  that  there  is  very  slight  evidence 
of  anything  contributed  by  deceased  to  his  sister, 
should  not  operate  to  defeat  the  recovery  of  substantial 
damages  in  this  case,  if  appellee  was  otherwise  entitled 
to  the  same.  The  question  of  the  apportionment  of 
the  damages  is  one  which  may  be  left  to  the  probate 
court.  The  damages  assessed  by  the  jury  in  this  case 
were  not  in  the  light  of  the  proofs  so  excessive  as  to 
call  for  a  reversal  of  the  judgment  on  that  account. 
The  judgment  of  the  trial  court  will  be  affirmed. 

Judgment  affirmed. 


Henry  Felhoar,  Appellee,  v.  East  St.  Loais  Railway  Com- 
pany, Appellant. 

1.  Instructions — when  motion  for  peremptory  properly  denied. 
Whero  the  evidence  tends  to  establish  the  allegations  of  the  declaration 
a  motion  for  a  peremptory  inntruction  is  properly  denied. 

2.  Tn'stbuctions — when  as  to  conjoint  use  of  street  not  erroneous. 
Held,  in  this  case,  that  it  was  not  error  to  give  an  instruction  as  fol- 
lows: 

**Tho  court  instructs  the  jury  thit  both  plaintiff  and  defendant 
were  equally  in  the  position  of  right  to  use  the  public  thoroughfare 
upon  which  the  plaintiff  was  driving  and  the  defendant  was  operatincr 
its  cars,  which  right  they  held  and  enjoyed  independently  of  each 
other,  and  that  each  should  exercise  ordinary  care  in  the  use  of  the 
street. ' ' 

3.  Instructions — when  refusal  of  correct   will  not  reverse.    It  is 

not  error  to  refuse  a  correct  instruction  if  its  contents  are  substantially 
contained  in  another  instruction  given. 

4.  Verdicts — when  not  recessive.  Jleld^  in  a  personal  injury  ac- 
tion, that  a  verdict  for  $750  was  not  excessive  where  it  appeared  that 
the  plaintiff's  injury  was  painful,  resulted  in  the  gathering  of  pus  in 
his  shoulder  which  neceFFitated  an  operation  serious  enough  to  require 
the  administration  of  an  ana)sthetic,  it  further  appearing  that  the 
plaintiff  was  attended  by  a  physician  for  about  3  weeks  and  incurred 
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a  liability  for  $60  and  at  the  time  of  the  trial,  more  than  2  months 
after  his  injury,  was  still  suffering  from  the  bruises  sustained. 

Action  in  ease  for  personal  injuries.  Appeal  from  the  City  Court  of 
East  St.  Louis;  the  Hon.  W.  M.  Vandeventbr,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1911.  Affirmed.  Opinion 
filed  March  21,  1912. 

Barthel,  Farmer  &  Klingel,  for  appellant. 
J.  F.  ViCKERs,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

This  suit  was  hrought  by  appellee,  the  driver  of 
a  delivery  wagon,  against  appellant  to  recover  dam- 
ages for  injuries  occasioned  by  his  being  thrown  from 
his  wagon  at  a  time  when  it  was  struck  by  one  of  ap- 
pellant's electric  cars. 

The  three  counts  of  the  declaration  charge  the  car 
was  running  at  a  high,  rapid  and  excessive  rate  of 
speed,  a  failure  on  the  part  of  appellant  to  keep  a 
proper  lookout  to  avoid  running  into  and  injuring 
persons  passing  along  and  across  the  street  and  a  fail- 
ure to  ring  a  bell  or  gong  or  give  any  warning  of  the 
approach  of  the  car. 

There  was  a  plea  of  the  general  issue  and  the  trial 
resulted  in  a  verdict  and  judgment  against  appellant 
for  $750. 

It  is  insisted  by  appellant  on  this  appeal  that  the 
court  below  erred,  in  refusing  to  direct  a  verdict  of 
not  guilty  on  motion  of  appellant,  both  at  the  close  of 
appellee's  evidence  and  again  at  the  close  of  all  the 
evidence,  in  giving  an  improper  instruction  on  behalf 
of  appellee,  in  refusing  an  instruction  offered  by  ap- 
pellant and  in  sustaining  a  verdict  for  an  excessive 
amount. 

Appellee  was  a  driver  in  the  employ  of  the  meat 
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packing  house  of  Armour  &  Co.  at  East  St.  Louis,  his 
business  being  to  deliver  meats  at  various  places  in 
the  city,  for  which  purpose  he  used  a  one  horse  wagon 
owned  by  his  employer.  On  February  3, 1911,  at  about 
half  past  six  o'clock  P.  M.,  having  made  his  last  de- 
livery of  meat  for  the  day,  he  was  driving  north  along 
CoUinsville  avenue  on  his  way  back  to  his  employer's 
plant.  CoUinsville  avenue  runs  generally  north  and 
south  in  said  city,  and  is  intersected  at  right  angles 
by  St.  Clair  avenue.  Along  the  center  of  the  former 
street,  appellant  has  two  tracks,  one  for  south  bound 
cars  on  the  west  side  of  the  street  and  the  other  on  the 
east  side  of  the  street  for  north  bound  cars.  Davies 
Meat  Market,  at  which  appellee  had  made  his  last  de- 
livery of  meat,  was  located  on  the  east  side  of  CoUins- 
ville avenue,  some  350  to  400  feet  south  of  its  intersec- 
tion with  St.  Clair  avenue,  and  it  was  while  driving 
north  along  CoUinsville  avenue  between  that  market 
and  St.  Clair  avenue  that  one  of  appellant's  cars  came 
in  contact  with  his  wagon  and  caused  him  to  be  thrown 
out  against  the  curbing  on  the  street  and  injured. 

There  was  a  sharp  conflict  between  the  testimony 
of  the  witnesses  for  appellee  and  those  of  appellant, 
as  to  the  manner  in  which  the  collision  occurred.  Wit- 
nesses for  the  former  testified  that  appellee  was  com- 
pelled to  drive  onto  the  street  car  track  to  pass  three 
vehicles  standing  along  the  curbing  ahead  of  him  and 
that  he  was  again  turning  off  the  track  when  the  car 
came  up  and  caught  his  left  hind  wheel,  throwing  the 
end  of  the  wagon  to  the  right  and  then  again  struck  the 
front  part  of  the  wagon  or  left  front  wheel,  the  second 
collision  causing  appellee  to  be  thrown  from  the  wagon ; 
that  appellant's  car  was  at  the  time  going  at  the  rate 
of  eight  or  ten  miles  an  hour  and  that  no  warning 
was  given  of  the  approach  of  the  car  by  the  ringing 
of  the  gong  or  bell. 

The  testimony  of  an  equal  number  of  witnesses  on 
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the  part  of  appellant  tends  to  show  that  the  car  was 
going  at  a  much  slower  rate  of  speed  than  that  above 
mentioned;  that  aj^pellee  before  the  collision  had  al- 
ready cleared  the  track  but  that  when  the  car  reached 
him  he  in  some  manner  backed  his  wagon  into  it  and 
that  his  front  wheel  was  not  struck  at  all  by  the  car. 
The  motorman  also  swore  that  he  rang  the  gong  once 
before  the  wagon  was  struck. 

It  is  sufficient  to  say  that  the  facts  as  sworn  to  by 
appellee's  witnesses  showed  a  clear  right  on  his  part 
to  recover  for  his  injuries  and  it  was  for  the  jury  to 
determine  what  witnesses  were  the  better  entitled  to 
belief  under  all  the  circumstances  of  the  case.  The 
court  below  therefore  properly  refused  to  take  the  case 
from  the  jury. 

Appellee's  third  instruction,  which  is  the  one  com- 
plained of  by  ^appellant,  is  as  follows : 

**The  court  instructs  the  jury  that  both  plaintiff 
and  defendant  were  equally  in  the  position  of  right  to 
use  the  public  thoroughfare  upon  which  the  plaintiff 
was  driving  and  the  defendant  was  operating  its  cars, 
which  right  they  held  and  enjoyed  independently  of 
each  other,  and  that  each  should  exercise  ordinary  care 
in  the  use  of  the  street." 

Appellee  was  compelled  to  go  upon  the  track  to 
pass  other  vehicles  as  appeared  from  the  evidence  of 
himself  and  his  witnesses.  We  find  no  error  in  this 
instruction  when  it  is  applied  to  all  the  facts  and 
circumstances  in  evidence  in  this  case.  A  like  in- 
struction was  held  good  where  the  circumstances  of 
the  injury  were  in  many  respects  similar  in  character 
to  those  in  this  case,  in  W.  C.  St  R.  R.  Co.  v.  Maday, 
88  ni.  App.  49. 

Appellant's  third  instruction  refused  by  the  court 
correctly  informed  the  jury,  that  it  was  necessary  for 
plaintiff  to  prove  by  a  preponderance  of  the  evidence 
that  he  was  at  and  immediately  before  the  time  of  his 
injury,  in  the  exercise  of  due  care  and  caution  for  his 
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own  safety,  as  charged  in  his  declaration,  but  there 
was  no  error  in  refusing  the  same,  for  the  reason  that 
the  same  theory  of  the  law  was  fully  covered  in  a 
number  of  other  instructions  given  for  appellant. 

The  injury  sustained  by  appellee  appears  to  have 
been  a  painful  one  and  resulted  in  a  gathering  of  pus 
in  his  shoulder,  from  which  he  suffered  severely  for 
several  weeks  until  relieved  by  lancing,  which  oper- 
ation was  serious  enough  to  require  the  administra- 
tion of  an  anesthetic.  He  was  attended  from  time  to 
time  by  a  physician  for  some  three  weeks,  and  incurred 
a  bill  for  such  services  of  $60.  At  the  time  of  the 
trial,  or  more  than  two  months  after  the  occurrence 
of  the  injury,  he  was  still  suffering  from  his  bruises 
and  had  not  been  able  to  do  any  manual  labor.  Under 
these  circumstances  we  do  not  consider  the  judgment 
of  $750  so  excessive  as  to  warrant  a  reversal  of  the 
case. 

Judgment  affirmed. 


Henry  Steckstor,  Appellee,  v.  Cleveland,  Cincinnati,  Chi- 
cago and  St.  Louis  Railway  Company,  Appellant. 

1.  Safety  appliance  acts — when  declaration  sufficient.  Held,  that 
where  the  declaration  alleged  that  "such  cars  were  not  then  and  there 
equipped  with  couplers  that  would  then  and  there  couple  antomaticallj 
by  impact^  without  a  man  going  between  the  ends  of  the  cars,  con- 
trary to  the  statute  in  such  case  made  and  provided,"  that  evidence 
of  defective  couplers  which  would  not  work  automatically  was  competent 
and  that  such  evidence  was  sufficient  to  authorize  a  recovery. 

2.  Safety  appliance  acts — what  defense  not  available  under 
Federal  and  State  Acts,  The  defense  of  contributory  negligence  cannot 
be  iijterposed  to  bar  a  recovery. 

Action  in  case  for  personal  injuries.  Appeal  from  the  City  Court 
of  Harrisburg;  the  HoK.  A.  E.  Somers,  Judge,  presiding.    Heard  in 
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this  court  at  the  October  term,  1911.    Affirmed.     Opinion  filed  March 
21,  1912.     Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

P.  J.  KoLB  and  W.  F.  Scott,  for  appellant ;  Glennon, 
Gary,  Walker  &  Howe,  of  counsel. 

Choisser,  Choissbr  &  Kane  and  Clark  &  Hutton, 
for  appellee. 

Mb.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  conrt. 

Appellee,  while  a  brakeman,  in  the  employ  of  appel- 
lant, was  seriously  injured  and  brought  suit  against 
appellant  for  damages,  charging  that  his  injuries  were 
occasioned  by  reason  of  the  failure  of  the  railway  com- 
pany to  equip  certain  of  its  cars  with  automatic  coup- 
lers in  compliance  with  the  state  and  federal  safety 
appliance  acts. 

There  were  two  counts  in  the  declaration,  the  first 
based  on  the  state  statute  and  the  second  on  the  fed- 
eral statute,  but  at  the  close  of  plaintiff  ^s  evidence,,  the 
court,  on  motion  of  appellant,  instructed  the  jury  to  find 
defendant  not  guilty  as  to  the  second  count  and  the  case 
thereafter  proceeded  under  the  first  count  based  on 
the  state  law  alone. 

A  verdict  for  $1950  was  returned  by  the  jury  in  favor 
of  appellee  and  for  that  amount  the  court  gave  judg- 
ment. 

The  facts  in  the  case  as  shown  by  the  proofs,  are  as 
follows:  On  September  28,  1909,  appellee  was  head 
brakeman  of  a  yard  switching  crew  consisting  of  an 
engineer,  fireman,  conductor,  and  two  brakemen.  On 
that  date  the  crew  were  directed  to  proceed  from  the 
yards  of  appellant  at  Harrisburg,  Illinois,  with  a  cut 
of  empty  coal  cars,  to  the  mine  of  the  Saline  Collieries 
Company  at  Carrier  Mills,  situated  on  appellant  ^s 
road  a  few  miles  south  of  Harrisburg,  and  to  bring 
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back  some  loaded  coal  cars  which  were  standing  on 
the  sidetrack  at  said  mine.  The  crew  was  accom- 
panied on  the  trip  by  the  yard  foreman,  W.  0.  Horn. 
On  arriving  at  the  mine  and  placing  the  empty  cars  in 
proper  position  for  loading,  the  engine  backed  in  on 
to  the  track  where  the  loaded  cars,  .about  ten  in  num- 
ber, were  standing.  Three  cars  next  to  the  engine 
were  coupled  togetlier  but  the  third  and  fourth  cars 
were  not  coupled,  and  between  them  is  where  appel- 
lee's injury  was  received.  One  of  these  two  cars  was 
equipped  with  an  R.  E.  Janney  coupler  and  the  other 
with  a  Climax  coupler,  both  of  which,  when  in  proper 
condition,  are  operated  by  a  lever  at  the  side  of  the 
car  by  means  of  which  a  pin  is  pulled  up,  releasing 
the  coupling  whereupon  the  knuckles  open  automatic- 
ally. When  cars  equipped  with  such  couplers  in 
proper  working  condition,  are  pushed  together,  they 
couple  automatically  without  the  necessity  of  a  brake- 
man  going  between  them.  The  rear  brakeman,  But- 
ler, who  was  looking  after  this  coupling^  signalled  to 
the  engineer  to  back  up  which  he  did,  but  the  cars 
failed  to  couple.  He  again  gave  the  signal  and  the 
second  time  there  was  a  failure  to  couple.  At  this 
time  appellee  arrived  at  the  place  where  Butler  was 
engaged  and  directed  him  to  go  back  towards  the  rear 
end  of  the  train,  saying  he  would  make  the  coupling. 
The  cars  were  standing  north  and  south  with  the  en- 
gine at  the  south  end  of  the  line. 

Appellee  testified,  and  his  testimony  is  to  some  ex- 
tent corroborated  by  Horn,  the  yard  foreman,  a  wit- 
ness for  appellant,  who  stood  within  a  few  feet  of 
him  at  the  time  in  question,  that  the  drawbar  on  one 
car  was  pushed  to  the  east  and  that  on  the  other  to 
the  west;  that  he  gave  the  engineer  a  signal  to  go 
ahead  and  pulled  the  lever  at  the  side  of  the  car,  but 
this  did  not  open  the  knuckles;  that  he  then  reached 
in  with  his  hand  and  opened  the  knuckles  and  again 
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signalled  the  engineer  to  back  up ;  that  the  cars  again 
failed  to  couple  and  that  this  operation  was  repeated 
several  times;  that  he  went  in  between  the  cars  and 
attempted  to  pnsh  the  drawbars  together  with  his 
shoulders  but  they  were  rusty  and  would  not  move; 
that  as  he  gave  the  signal  to  the  engineer  to  back  up 
for  the  sixth  time  he  stood  with  his  right  foot  on  the 
east  rail  and  his  hand  holding  the  grab  iron  on  the 
stationary  car,  and  as  the  cars  came  together  he  gave 
one  of  the  drawbars  a  quick  kick  with  his  left  foot 
which  broke  it  loose  so  that  it  made  the  coupling.  At 
the  same  time  his  right  foot  slipped  off  the  rail  and 
his  left  foot  was  caught  between  the  couplers  and  so 
crushed  that  it  had  to  be  amputated ;  that  he  had  been 
ordered  by  Horn  to  hurry  up  in  order  that  they  might 
get  away  to  meet  a  passenger  train  at  Bedford. 

Appellant  introduced  evidence  to  show  that  the 
couplers  were,  after  being  brought  to  Harrisburg  the 
same  evening,  tested  by  coupling  and  uncoupling  them 
and  were  found  to  be  in  good  working  order,  no  re- 
pairs having  been  made  upon  them  in  the  meantime ; 
also  that  on  the  following  morning  the  couplers  were 
taken  apart  and  examined  and  that  no  defect  of  any 
kind  was  found.  Appellant  also  claimed,  and  intro- 
duced evidence  tending  to  prove,  that  there  was  no 
rust  upon  the  couplers  except  a  small  amount  that 
ordinarily  accumulates  on  couplers  while  in  service 
and  that  the  cars  in  question  had  been  in  service. 

Appellant  insists  that  there  was  a  variance  between 
the  allegations  of  the  first  count  of  the  declaration, 
under  which  recovery  was  had,  and  the  proofs  offered, 
in  that  the  declaration  charged  appellant  with  having 
failed  to  equip  the  cars  in  question  with  couplers  that 
would  couple  automatically  by  impact,  while  the  proof 
only  tended  to  show  that  the  couplers  were  defective ; 
that  no  proof  was  offered  by  appellee  that  the  cars 
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were  not  equipped  with  automatic  couplers,  and  it  is 
undisputed  that  they  were  so  equipped. 

The  charge  in  the  declaration  was  that  **said  cars 
were  not  then  and  there  equipped  with  couplers  that 
would  then  and  there  couple  automatically  by  impact, 
without  a  man  going  between  the  ends  of  the  cars, 
contrary,  to  the  statute  in  such  case  made  and  pro- 
vided."   While,  under  this  charge,  proof  would  have 
been  proper  to  show  that  the  cars  were  not  equipped 
with  automatic  couplers,  yet  it  was  sufficiently  broad 
to  include  the    charge    that    though    equipped    with 
couplers,  which  if  in  good  order  would  act  automatic- 
ally, yet  their  condition  was  such  that  they  would  not 
then  and  there  couple  automatically  by  impact.    In  the 
same  connection  appellant  contends  that  in  construing 
this  law  the  fact  should  be  taken  into  consideration 
that  any  piece  of  machinery  will  not  always  work  per- 
fectly under  any  and  all  conditions,  and  that  so  long  as 
a  coupler  is  of  the  kind  required  by  law  and  is  shown  to 
be  in  good  working  order,  a  railroad  company  should 
not  be  held  liable  merely  from   the   fact   that  such 
coupler  may  fail  to  act.     Substantially  the  same  con- 
tention was  made  before  this  court  in  the  case  of  Er- 
linger  v.  St.  L.  &  0 'Fallon  Ey.  Co.,  152  111.  App.  640, 
and  we  there  said :    '*We  think  that  simply  to  furnish 
the  equipment  is  not  such  full  performance  of  the  duty 
imposed  as  the  law  requires.     To  so  hold  would  be 
judicially  to  nullify  the  very  purpose  and  object  of 
the  act.     The  cars  are  not  only  to  be  so  equipped  but 
they  must  be  so  equipped  as  they  may  couple  auto- 
matically by  impact  and  so  they  may  be  uncoupled, 
without  the  necessity  of  a  man  going  between  the  ends 
of  the  cars.     The  law  not  only  requires  the  equipment 
but  it  requires  such  equipment  as  at  all  times  when 
in  use  avoids  the  necessity  of  going  between  the  ends 
of  the  cars." 
The  evidence  in  this  case  showed  that  while  the  cars 
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in  question  were  equipped  with  automatic  couplers  of 
approved  design,  yet  as  a  matter  of  fact  they  were 
in  some  way  defective  or  had  become  out  of  order  so 
that  after  repeated  attempts  they  could  not  be  made 
to  couple  automatically  and  thus  answer  the  purpose 
for  which  they  were  originally  intended.  So  far  as 
appellee  was  concerned  in  the  performance  of  his  duty, 
the  cars  might  as  well  have  been  devoid  of  all  safety 
coupling  devices  whatever.  While  there  was  some 
controversy  as  to  the  exact  condition  of  tlie  couplers, 
yet  it  was  for  the  jury  to  say,  under  proper  instruc- 
tions as  to  the  law,  whether  as  a  matter  of  fact,  said 
cars  .were  equipped  with  the  couplers  provided  for 
by  the  statute. 

The  Illinois  statute  in  reference  to  safety  appli- 
ances provides,  * '  That  any  employee  of  any  such  com- 
mon carrier  who  may  be  injured  by  any  train,  loco- 
motive, tender,  car  or  similar  vehicle  in  use  contrary 
to  the  provisions  of  this  act,  shall  not  be  deemed  to 
have  assumed  the  risks  thereby  occasioned,  nor  to 
have  been  guilty  of  contributory  negligence,  because 
of  continuing  in  the  employment  of  such  common  car- 
rier or  in  the  performance  of  his  duties  as  such  em- 
ployee after  the  unlawful  use  of  such  train,  loco- 
motive, tender,  car,  or  similar  vehicle  had-  been 
brought  to  his  knowledge.  *'  Eev.  Stat.  (Hurd  1908) 
chap.  114  sec.  231. 

The  main  contention  of  appellant  appears  to  be, 
that  this  statute  does  not  cut  off  entirely  the  defense 
of  contributory  negligence,  nor  relieve  the  appellee 
of  the  burden  of  alleging  in  his  declaration  and  prov- 
ing, that  appellee  at  and  immediately  prior  to  the 
time  of  his  injury  was  in  the  exercise  of  due  care  and 
caution  for  his  own  safety ;  that  the  only  advantage  ac- 
cruing to  the  employee  therefrom  is  that  he  shall 
not  be  deemed  guilty  of  contributory  negligence,  be- 
cause of  continuing  Lq  his  employment  or  in  the  per- 
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formance  of  his  duties,  after  the  unlawful  use  has 
been  brought  to  his  knowledge. 

In  Luken  v.  L.  S.  &  M.  S.  Ry.  Co.,  248  JU.  377,  un- 
der a  somewhat  similar  case  where  a  switchman  as- 
sisting in  making  up  a  train,  went  between  cars 
equipped  with  automatic  couplers,  one  of  which  was 
not  in  working  order,  for  the  purpose  of  effecting  the 
coupling  and  was  injured  while  endeavoring  to  put 
the  coupler  in  such  condition  that  it  would  work,  it 
was  said:  '* Under  the  Illinois  statute,  plaintiff  can- 
not be  held  to  have  assumed  the  risk  of  injury  by  go- 
ing between  the  cars  in  the  performance  of  his  duties, 
and  it  does  not  appear  that  he  was  negligent  in  any 
other  respect  ;'*  and  a  judgment  in  favor  of  the  switch- 
man was  affirmed. 

What  is  above  said  would  appear  to  apply  with  equal 
force  to  appellee  in  this  case.  It  is  true  that  the  doc- 
trine of  assumed  risk  and  contributory  negligence, 
while  frequently  considered  together,  are  separate 
and  distinct  defenses,  but  we  deem  it  a  proper  infer- 
ence from  the  doctrine  above  laid  down  that  appellant 
cannot,  under  the  statute,  avail  itself  of  the  defense 
of  contributory  negligence  as  against  appellee,  based 
on  the  fact  that  he  went  between  the  cars  in  making 
the  coupling. 

Appellant  complains  that  four  instructions  offered 
by  it,  were  refused  by  the  court.  We  think  the  action 
of  the  court  in  this  regard  was  proper,  as  they  were 
at  variance  with  the  views  above  expressed  in  regard 
to  the  doctrine  of  contributory  negligence.  We  have 
considered  other  criticisms  of  the  rulings  of  the  court 
in  regard  to  the  instructions,  but  they  do  not  seem 
to  us  to  have  involved  any  error.  The  judgment  of 
the  court  below  will  be  affirmed. 

Affirmed. 
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Charles  Tomasi,  Appellee,  v.  Donk  Bros.  Coal  &  Coke 

Gimpany,  Appellant. 

1.  Mines  and  miners — when  wilful  violation  established.  Ileld, 
where  the  uncontradicted  proof  J»hows  that  loofe  material  on  the  floor  at 
the  entrance  to  a  crosEcut  created  a  dangerous  condition,  and  that  the 
place  was  neither  marked  nor  reported  by  the  mine  examiner  as  re- 
quired by  law,  that  a  miner  proximately  injured  as  the  result  thereof 
wajs  entitled  to  recover. 

2.  Damages — when  declaration  sufficient  to  sustain  recovery  for  men- 
ial suffering.  Held,  that  instructions  authorizing  a  recovery  for  mental 
suffering  were  sufficiently  supported  by  allegation  in  the  declaration 
that  the  plaintiff  ''has  suffered  and  will  suffer  much  pain  and  anguish 
on  account  of  said  injuries  and  the  loss  of  his  eye.'' 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Madison  county;  the  Hon.  Louis  Bernreuter,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1911.  Affirmed.  Opinion 
filed  March  21,  1912.    Behearlng  denied  April  6,  1912. 

Wise,  Keefe  &  Wheeler,  for  appellant;  Mastin  & 
Sherlock,  of  counsel. 

Terry  &  Gueltig,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Appellee  brought  suit  for  injuries  received  by  him 
while  working  in  appellant's  coal  mine,  and  re- 
covered a  judgment  against  the  latter  for  $1272.33. 
The  declaration  was  based  on  alleged  violations  by  ap- 
pellant of  the  mining  act  of  this  state,  and  consisted 
of  eight  counts.  The  first  alleged  that  appellee  was 
employed  as  a  miner,  in  a  mine  operated  by  appellant, 
and  was  shooting  and  loading  coal  in  and  about  room 
No.  3  off  the  second  stub  entry  of  the  fifth  west  entry; 
that  he  shot  down  the  coal  by  means  of  blasting  pow- 
der ignited  by  a  squib,  or  fuse,  lighted  by  him;  that 
after  lighting  the  squib,  he  would  seek  a  place  of  safety 
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until  the  shot  should  be  discharged;  that  before  the 
time  of  his  injury,  there  had  been  recent  falls  around 
or  about  the  cross-cut  or  passageway  between  rooms 
3  and  4,  which  constituted  an  obstruction  in  the 
roadway  thereof;  that  appellant  wilfully  failed  to 
have  its  mine  examiner  inspect  said  place  and  observe 
whether  there  were  any  recent  falls  or  obstructions 
by  means  whereof,  appellee,  in  the  exercise  of  his  du- 
ties as  a  miner,  came  in  contact  with  said  obstructions, 
was  thrown  to  the  ground  and  prevented  from  reach- 
ing a  place  of  safety ;  that  a  shot  which  had  been  pre- 
viously lighted,  exploded  and  threw  material  against 
his  head,  limbs  and  body,  whereby  he  was  bruised 
and  injured  and  his  left  eye  destroyed.  The  second 
count  charged  that  appellant  wilfully  failed  to  have 
its  mine  examiner  place  a  conspicuous  mark  at  said 
place  as  a  notice  to  all  men  to  keep  out.  The  third 
charged  a  failure  to  place  such  mark  and  report  his 
findings  to  the  mine  manager.  The  fourth,  that  appel- 
lant wilfully  permitted  appellee  to  enter  the  mine 
while  it  was  in  an  unsafe  condition  and  to  work  there- 
in not  under  the  direction  of  the  mine  manager. 

The  four  additional  counts  substantially  repeated 
one  or  more  charges  set  forth  in  the  first  four  but 
more  in  detail  and  in  one  of  them  it  was  also  charged 
that  by  reason  of  the  weight  resting  on  the  props  sus- 
taining the  roof  of  the  roadway  in  question,  they  had 
become  bent  and  projected  into  and  obstructed  the 
same. 

Appellant  argues  as  reasons  why  the  judgment 
should  not  be  permitted  to  stand,  that  it  is  against 
the  manifest  weight  of  the  evidence,  that  the  wilful- 
ness charged  was  not  the  proximate  cause  of  the  in- 
jury and  that  the  fifth  instruction  given  for  plaintiff 
is  erroneous. 

Appellee,  as  it  appears  from  the  record,  was  em- 
ployed with  his  buddy,  Dominick  Contratto,  in  shoot- 
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ing  down  and  loading  coal  in  appellant's  mine  in 
rooms  three  and  four,  extending  west  off  of  stub  entry 
No.  2  of  west  entry  No.  5.  At  the  same  time  a  man 
was  engaged  in  cutting  coal  in  the  same  two  rooms 
with  a  machine.  In  working  the  machine  the  operator 
would  cut  in  one  room  one  day  and  the  next  day  the 
miners  would  go  into  it  and  shoot  down  and  load  up 
the  coal.  Booms  three  and  four  ran  parallel  and  the 
face  of  each  was  distant  150  to  200  feet  from  stub 
entry  No.  2.  There  were  several  cross-cuts  through 
the  pillar  of  coal  left  between  these  two  rooms,  the 
one  nearest  the  face  being  21  feet  from  it  and  the  next 
one  61  feet  further.  While  appellee  was  not  engaged 
at  work  in  the  first  opening,  yet  it  appeared  that  it  was 
cut  through  by  the  machine  operator;  that  props  had 
been  put  in;  that  the  space  was  some  four  feet  wide 
and  extended  a  distance  of  nine  feet,  from  one  room 
to  the  other,  and  was  used  by  the  miners  as  a  passage- 
way between  the  two  rooms.  It  was  customary  for 
appellee  and  Contratto  to  each  put  in  a  shot  at  the 
face,  at  opposite  sides,  and  after  the  fuses  were 
lighted  to  seek  places  of  safety  until  after  the  ex- 
plosion. 

On  the  afternoon  of  the  day  of  the  injury,  in  Octo- 
ber, 1909,  appellee  had  gone  into  a  room  known  as 
room  No.  2  off  of  said  stub  entry  No.  1,  which  was 
some  distance  from  his  own  room,  and  fired  three 
shots  for  a  fellow  miner  who  had  desired  to  go  home 
before  the  time  arrived  for  firing  shots  in  the  mine. 

Appellant  claims  that  appellee  was  injured  in  some 
manner  while  firing  these  shots  and  there  is  some  cir- 
cumstantial evidence  tending  to  sustain  this  claim. 
The  direct  proof  in  the  case  however  sustains  the 
claim  of  appellee;  that  after  firing  said  shots  he  re- 
turned to  room  No.  3  off  of  said  second  stub  entry, 
where  he  and  Contratto  had  each  drilled  and  put  in 
a  blast  of  powder  ready  to  fire;  that  the  shot  put  in 
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by  appellee  was  at  the  face  of  the  mine  on  the  south 
side  next  to  room  4,  and  the  shot  of  Contratto  on  the 
opposite  side  of  the  face;  that  after  his  return  they 
started  the  fuses  and  Contratto  went  down  room  No. 
3  while  appellee  attempted  to  go  through  the  cross- 
cut into  room  No.  4;  that  as  he  entered  the  cross-cut 
he  fell  over  a  lot  of  slate  and  other  debris,  striking 
his  head  against  one  of  the  props  at  the  entrance 
to  the  cross-cut;  that  when  he  fell  his  miner's  light 
went  out;  that  at  about  the  same  time  Contratto 's 
shot  went  off,  but  appellee  was  not  hurt  thereby ;  that 
almost  immediately  thereafter,  while  appellee  was  try- 
ing to  regain  his  feet  in  the  dark,  his  own  shot  ex- 
ploded, throwing  a  lot  of  coal  against  his  head  and 
body,  with  much  force,  causing,  among  other  injuries, 
the  destruction  of  his  left  eye. 

It  was  shown  by  the  proofs  that  loose  materials 
were  constantly  falling  from  the  roof  and  were  per- 
mitted to  remain  at  and  about  the  place  where  appel- 
lee says  he  tripped  and  fell.  The  operator  of  the  ma- 
chine testified  that  some  two  thousand  pounds  of  ma- 
terial had  been  lying  around  there  for  a  week. 

The  uncontradicted  proofs  in  the  case  showed  that 
the  loose  material  on  the  floor  at  the  entrance  to  the 
cross-cut,  where  appellee  claims  to  have  fallen,  cre- 
ated a  dangerous  condition  and  that  the  place  was 
neither  marked  nor  reported  by  the  mine  examiner 
as  required  by  law.  The  preponderance  of  the  evi- 
dence also  showed  that  appellee  was  injured  at  this 
place  and  that  the  dangerous  condition  which  had  ex- 
isted there  for  some  time,  was  the  direct  and  proximate 
cause  of  his  injury. 

Appellant's  criticism  of  the  fifth  instruction  is, 
that  it  told  the  jury  that  in  estimating  plaintiff's 
damages,  if  they  found  he  was  entitled  to  recover, 
they  might  consider  among  other  things,  to  what  ex- 
tent, if  any,  he  may  have  endured  physical  and  mental 
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suffering,  as  a  natural  and  inevitable  result  of  his 
injury,  when  there  was  no  allegation  in  the  declara- 
tion of  any  kind,  claiming  damages  for  mental  suf- 
fering. It  is  true  as  stated  in  Garvey  v.  Elevated  R. 
R.  Co.,  155  111.  App.  601,  that  to  entitle  mental  suf- 
fering to  be  included  as  an  element  of  damages,  in 
cases  of  personal  injury,  there  must  be  a  suitable 
averment  of  the  fact  of  mental  suffering  in  the  dec- 
laration, but  the  several  counts  of  the  declaration  in 
this  case  alleged  that  appellee  *'has  suffered  and  will 
suffer  much  pain  and  anguish  on  account  of  said  in- 
juries and  the  loss  of  his  eye.'' 

We  are  of  opinion  that  the  above  allegation  con- 
tained in  each  count  of  the  declaration  was,  when 
taken  in  connection  with  the  evidence,  showing  the 
nature  of  the  injury  suffered  by  appellee,  sufficient 
to  warrant  the  inclusion  of  mental  suffering  as  an 
element  of  damages.  It  may  also  be  said  that  the 
proof  showed  appellee's  loss  of  wages  and  doctor's 
bills  incurred  by  him,  amounted  to  something  over 
$400,  so  that  the  amount  allowed  him  as  damages  for 
the  loss  of  his  eye  and  minor  injuries,  would  amount 
to  less  than  $900,  which  would  not  be  excessive  were 
the  question  of  mental  suffering  wholly  eliminated. 

The  judgment  in  this  case  will  be  affirmed. 

Judgment  affirmed. 
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Dan  Middleton,  Appellee,  v.  Everett  A.  Shanafelt,  Appel- 
lant. 

Appeals  and  xbbobs — when  finding  of  chancellor  not  disturbed.  The 
finding  of  a  chancellor  will  not  be  set  aside  as  against  the  weight  of 
the  evidence  unless  clearly  and  manifestly  so. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Marion  county;  the 
Hon.  Thomas  M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.    Affirmed.    Opinion  filed  March  21,  1912. 

Jonas  &  Haley,  for  appellant. 
Kagy  &  Vandebvobt,  for  appellee. 

Mb.  Pbbsiding  Justice  Hiobee  delivered  the  opinion 
of  the  court. 

This  was  a  suit  in  equity,  growing  out  of  the  follow- 
ing acts  and  circumstances :  In  1905  James  L.  Middle- 
ton,  the  father  of  appellee,  who  was  employed  by 
the  Sandoval  Coal  and  Mining  Company  at  its  mine 
at  Sandoval,  Illinois,  purchased  160  acres  of  land 
located  about  a  mile  from  Sandoval  and  gave  a  note 
secured  by  mortgage  on  the  same  for  $3,200.  Some 
six  months  later  he  conveyed  the  coal  and  mineral 
rights  under  the  land  to  the  Sandoval  Coal  and  Min- 
ing Company  for  an  expressed  consideration  of  $4,- 
000.  A  few  months  afterwards  the  Coal  and  Mining 
Company  and  its  superintendent  Mr.  Marshall,  who 
owned  most  of  the  stock  and  with  whom  James  L. 
Middleton  appears  to  have  been  closely  connected, 
went  into  bankruptcy,  and  about  the  same  time  Mid- 
dleton went  to  appellant  Shanafelt  and  offered  to  sell 
him  said  premises.  Shanafelt  then  consulted  with 
his  brother-in-law,  Albert  A.  Holstlaw,  and  they  de- 
termined to  make  the  purchase.    They  then  executed 
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a  note  to  James  L.  Middleton  for  $800  and  each  took 
a  deed  from  him  to  eighty  acres  of  the  land.  These 
deeds  contained  the  following,  among  other  provi- 
sions : 

*  *  Except  the  royalty  to  the  coal  and  other  minerals 
lying  beneath  the  surface  of  the  above  described  tract 
of  land  previously  deeded  to  the  Sandoval  Coal  and 
Mining  Company''  and  ** subject  to  a  mortgage  for 
$3,200  in  favor  of  James  H.  Garrison.*' 

Upon  the  trial  both  appellant  and  Holstlaw  testified 
that  they  were  to  pay  only  $800  for  the  land  and  that 
Middleton  said  the  Sandoval  Coal  and  Mining  Com- 
pany was  to  pay  off  the  mortgage.  Middleton  denied 
this  and  stated  that  the  consideration  for  the  land  was 
to  be  $25  an  acre  or  $4,000  in  all ;  that  of  this  amount 
Shanafelt  and  Holstlaw  were  to  pay  him  $800  and  as- 
sume the  mortgage  of  $3,200  on  the  premises,  which 
would  make  the  total  consideration  $4,000.  Appellee 
and  Holstlaw  subsequently  paid  $192  interest  on  the 
mortgage  indebtedness  of  $3,200  but  claim  that  they 
did  so  at  the  request  of  James  L.  Middleton.  In  the 
deed  conveying  the  coal  interests  to  the  Coal  and  Min- 
ing Company,  no  mention  was  made  of  the  mortgage 
indebtedness  on  the  premises  to  Garrison. 

The  proof  as  to  the  value  of  the  premises  was  some- 
what conflicting  and  covered  quite  a  range  but  it  ap- 
pears to  show  that  the  premises  without  the  coal 
rights,  were  at  the  time  of  the  sale  to  Shanafelt  and 
Holstlaw,  worth  at  least  the  sum  of  $4,000  which  Mid- 
dleton claimed  to  have  been  the  price  agreed  upon. 

The  bankruptcy  proceedings  above  referred  to, 
were  delayed  from  time  to  time,  but  in  1907  the  Coal 
Company  was  adjudged  a  bankrupt  and  John  S. 
Stonecipher  was  appointed  trustee  and  took  posses- 
sion of  the  coal  rights  under  the  land  in  question.  In 
June,  1908,  the  interest  being  in  default  on  the  $3,200 
mortgage  on  the  premises,  the  holder  of  the  notes  be- 
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gan  foreclosure  proceedings,  making  appellant  Shana- 
felt, said  Holstlaw,  John  S.  Stonecipher,  trustee,  and 
James  L.  Middleton,  defendants.  Proceedings  were 
had  which  resulted  in  a  decree  finding  that  by  the 
deeds  to  them  above  mentioned,  appellant  and  said 
Holstlaw  had  each  assumed  and  agreed  to  pay  one 
half  of  said  encumbrance  of  $3,200  on  said  premises, 
together  with  the  interest  thereon ;  that  there  was  due 
to  the  several  complainants  who  were  holders  of  the 
notes,  from  said  Shanafelt  and  Holstlaw,  for  prin- 
cipal and  interest  on  said  notes,  certain  sums  therein 
mentioned;  and  it  was  decreed  that  said  Holstlaw 
and  Shanafelt  pay  to  the  complainants  within  ten 
days  from  the  date  of  the  decree,  said  sums  of  money 
with  interest,  and  that  in  default  of  said  payments  be- 
ing made,  the  said  mortgaged  premises  be  sold ;  that 
in  case  the  moneys  arising  from  said  sale  should  be 
insuflftcient  to  pay  the  amount  with  interest  due  com- 
plainants, together  with  the  costs  and  the  expenses 
of  sale,  that  the  amount  of  said  deficiency  should  be  re- 
ported by  the  master  and  that  upon  the  confirmation 
of  his  report  said  Holstlaw  and  Shanafelt,  who  were 
found  personally  liable  for  the  pajment  of  the  said 
debt,  pay  to  the  complainants  the  amount  of  such  de- 
ficiency and  that  complainants  have  execution  there- 
for. 

The  land  was  subsequently  sold  by  the  master  for 
$3,721.55,  which  was  the  full  amount  of  the  debt,  in- 
terest and  costs,  and  a  certificate  of  purchase  given 
to  the  purchaser.  Afterwards  an  arrangement  was 
brought  about  by  James  L.  Middleton,  with  the  trustee 
in  bankruptcy  and  certain  persons  interested  in  the 
mine,  as  bond  holders,  whereby  the  mine  property  was 
sold  to  appellee,  Dan  Middl£ton,  the  son  of  James 
L.  Middleton  for  $100,000,  payable  in  monthly  install- 
ments of  $2,500  each.  After  some  $17,000  of  the  pur- 
chase price  had  been  paid  on  the  new  contract,  a  new 
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company  was  formed  to  take  over  the  property  and 
pay  the  balance  of  the  purchase  money.  Before  ap- 
pellee could  give  the  new  company  a  perfect  title  to 
the  property,  the  lien  created  by  the  decree  of  fore- 
closure had  to  be  removed,  and  to  accomplish  this,  ap- 
pellee, with  the  assistance  of  the  trustee,  redeemed  the 
premises  from  the  master's  sale,  by  paying  the  full 
amount  of  the  debt,  interest  and  cost  to  the  master  in 
chancery,  thereby  freeing  the  premises  from  the  in- 
debtedness and  the  lien  of  the  decree.  When  this 
had  been  done,  the  property  was  conveyed  to  appellee 
who  then  deeded  the  same  to  the  new  company.  Sub- 
sequently appellee  filed  his  bill  in  this  proceeding 
against  appellant  and  Albert  A.  Holstlaw,  to  compel 
them  to  repay  to  him  the  money  advanced  by  him  to 
the  master  in  chancery,  to  redeem  the  premises  from 
said  sale  or  such  amount  as  the  court  should  find  right 
and  equitable  to  be  repaid  to  him  on  account  of  the 
redemption  money  he  had  so  advanced. 

Upon  the  trial  the  court  found  the  issues  in  favor 
of  appellee;  that  appellant  and  Holstlaw  had  agreed 
to  pay  the  mortgage  indebtedness  on  said  premises 
as  a  part  of  the  purchase  price  therefor  and  that  ap- 
pellant and  Holstlaw  bad  each  become  liable  to  Tiay  ap- 
pellee one  half  of  the  money  so  paid  by  him  to  the  mas- 
ter in  chancery  to  redeem  said  premises ;  that  the  prem- 
ises owned  by  Holstlaw  were  worth  $50  per  acre,  those 
owned  by  appellant  $45  an  acre  and  the  coal  underlv- 
ing  the  land  the  sum  of  $12  per  acre.  It  was  accord- 
ingly decreed  by  the  court  that  appellant  and  Holst- 
law each  pay  one  half  of  the  redemption  money  so 
paid  by  him  and  that  appellee  have  a  lien  upon  said 
premises  owned  by  them,  for  the  payment  of  the  same. 

It  was  further  ordered  that  in  case  of  a  failure  to 
pay  said  amount  within  the  time  fixed  bv  the  decree 
that  said  premises,  except  the  coal  and  other  minerals 
lying  beneath  the  surface  thereof,  be  sold  to  satisfy 
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said  debt  and  the  costs.  From  this  decree  appellant 
Shanafelt  has  alone  appealed. 

It  is  contended  on  behalf  of  appellant  here,  that  there 
is  no  equity  shown  in  the  case,  that  the  remedy  of 
appellee,  if  any,  is  at  law,  that  there  is  no  evidence 
to  support  the  findings  of  the  decree,  that  the  evi- 
dence in  the  case  shows  that  appellee  never  had  any 
interest  in  the  property  but  that  James  L.  Middleton 
was  the  real  party  in  interest  and  if  any  payment  was 
made  of  the  indebtedness  for  the  redemption  of  the 
premises,  it  was  a  payment  by  James  L.  Middleton 
of  his  own  indebtedness  for  the  repayment  of  which 
he  had  no  claim  upon  appellant  and  Holstlaw. 

If  the  findings  in  the  decree  are  supported  by  the 
evidence,  then  appellant  and  Holstlaw  assumed  the 
payment  of  the  mortgage  indebtedness  at  the  time 
they  purchased  the  top  premises.  They  did  not  pay 
the  debt  but  permitted  the  premises,  including  the 
coal  interests,  to  be  foreclosed  and  sold.  They  re- 
fused to  redeem  from  the  sale  and  it  became  necessary 
for  appellee,  who  held  a  contract  for  the  purchase  of 
the  premises,  in  order  to  protect  large  interests,  to 
redeem  from  the  foreclosure  sale.  That  appellee  had 
such  an  interest  as  entitled  him  to  redeem  from  such 
sale,  cannot  be  questioned.  He  was  not  a  volunteer 
in  any  sense  of  the  word  but  was  compelled  to  make 
the  redemption  to  protect  very  valuable  interests. 
Having  done  this  he  had  a  right  to  compel  appellant 
and  Holstlaw  to  repay  him  for  the  money  so  advanced 
by  him  on  their  behalf.  This  right  of  recovery  was 
an  equitable  right,  whether  it  be  in  the  nature  of  con- 
tribution or  exoneration,  which  he  had  a  right  to  en- 
force by  securing  a  lien  upon  a  portion  of  the  prem- 
ises owned  by  appellant  and  Holstlaw,  that  is,  the 
surface  without  the  coal  rights.  Even  if  it  could  be 
said  that  the  other  proofs  in  this  case  did  not  sustain 
the  finding  of  the  court  that  appellant  and  Holstlaw 
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assumed  the  payment  of  the  mortgage  indebtedness  at 
the  time  they  purchased  the  premises,  yet  the  decree 
of  the  court  in  the  foreclosure  proceedings,  intro- 
duced in  evidence  here,  where  the  mortgage  indebted- 
ness was  declared  to  be  their  debt  and  an  execution 
awarded  against  them  for  any  deficiency  in  case  the 
premises  did  not  sell  for  enough  to  pay  the  debt,  was 
a  sufficient  basis  to  sustain  appellee's  claim  for  repay- 
ment from  them  in  this  suit. 

The  proofs  in  the  case  therefore  appear  to  have 
established  the  liability  of  the  two  defendants  to  the 
bill.  Nor  does  the  evidence  appear  to  us  to  show  as 
claimed  by  appellant,  that  the  real  party  in  interest 
is  James  L.  Middleton  and  that  Dan  Middleton  had 
no  interest  in  the  premises  in  question  which  entitled 
him  to  maintain  this  suit.  On  the  contrary  the  evi- 
dence discloses  that  James  L.  Middleton  disposed  of 
all  his  interest  in  the  property  long  prior  to  the  time 
this  suit  was  brought.  Appellee  sometime  afterwards 
obtained  his  interest  in  the  same  through  a  contract 
of  purchase  made  with  the  trustee  in  bankruptcy.  It 
is  immaterial  whether  he  did  this  at  the  request  of 
James  L.  Middleton,  the  trustee,  or  the  bond  holders 
interested  in  the  coal  rights,  or  whether  it  was  done 
upon  his  own  initiative.  Under  the  contract  he  had 
a  legal  right  to  make  the  redemption  and  was  the  only 
one  who  had  the  right  to  take  a  deed  from  the  trustee 
to  the  property.  The  liability  of  appellant  and  Holst- 
^  law  to  pay  the  debt  had  already  been  established  by 
the  decree  in  the  foreclosure  suit  before  appellee  re- 
deemed the  premises.  This  suit  was  properly  brought 
in  the  name  of  appellee. 

The  equities  in  the  case  appear  from  the  record  to 
be  with  appellee  and  we  find  no  reason  for  disturbing 
the  decree  of  the  court  below. 

Decree  affirmed. 
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Mary  Bruooworth,  Appellee,  v.  Kereos-Doooewald  Coal 

Company,  Appellant. 

1.  Mines  and  miners — when  wilful  violation  established.  Where 
it  appears  that  the  mine  owner  failed  to  maintain  a  bottom  man  or 
lights  for  the  ii^-e  of  a  miner  and  that  his  injury  proximately  resulted 
therefrom  a  wilful  violation  is  established  which  justifies  a  recovery. 

2.  Mines  and  minebs — how  question  of  proximate  cause  determined. 
Whether  violation  of  the  act  constitute  the  proximate  cause  or  causes 
of  an  injury  is  a  queption  of  fact  to  be  determined  by  the  jury. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  MadiFon  county;  the  Hon.  Louis  Bern- 
REUTER,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1911.  Affirmed.  Opinion  filed  November  11^  1911.  Rehearing  denied 
April  3,  1912. 

Wise,  Keefe  &  Wheeler,  for  appellant;  Mastin  & 
Sherlock,  of  counsel. 

Geers  &  Geers,  for  appellee. 

Mr.  Justice  Higbee  delivered  the  opinion  of  the 
court. 

This  was  a  suit  by  appellee  to  recover  damages 
for  the  death  of  her  husband,  Charles  Brunnworth, 
which  occurred  while  he  was  in  the  employ  of  appellant. 

The  proofs  as  developed  on  the  trial,  were  in  the 
main  as  follows:  On  January  8,  1910,  appellant  was 
engaged  in  operating  a  coal  mine  in  Madison  county, 
Illinois,  in  the  course  of  which  it  employed  both  a 
day  shift  and  a  night  shift  of  men,  the  former  quitting 
work  at  3:30  P.  M.  and  the  latter  commencing  work 
an  hour  later.  All  the  coal  was  hoisted  during  the 
time  the  day  shift  was  on.  A  little  before  four  o  'clock 
on  the  afternoon  of  said  day,  Brunnworth  with  four 
others,  Schmidt,  Schneider,  Swain  and  Anderson,  all 
of  whom,  except  Anderson,  were  on  the  night  shift, 
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descended  to  the  bottom  of  the  shaft.  When  they 
reached  the  bottom  the  only  persons  found  there  were 
Brown,  the  driver  boss,  and  Finke,  the  mule  feeder. 
The  bottom  man  for  the  day  shift  had  gone  up  and  the 
electric  light  used  at  the  bottom  of  the  shaft  was 
turned  off.  It  was  some  seven  or  eight  feet  from 
where  the  cage  stood  at  the  bottom  to  the  bunting  or 
casing  of  the  shaft.  On  two  sides  of  the  cage  were  dogs 
or  catches  to  hold  the  coal  car  when  on  the  cage. 
These  were  some  18  or  20  inches  high  and  worked 
automatically,  so  that  when  the  cage  stood  on  the 
bottom,  they  fell  back  and  as  the  cage  was  raised 
they  came  up  between  and  over  the  wheels  of  the 
car.  The  two  cages  were  operated  by  the  engineer 
at  the  top  who  was  signalled  by  a  bell  rung  by  means 
of  a  lever  at  the  bottom  of  the  shaft  by  the  bottom 
man,  when  on  duty.  In  coming  down  Brunnworth 
discovered  that  he  had  left  his  cap  and  lamp  at  the 
top  and  it  was  suggested  that  he  return  with  Ander- 
son, who  was  an  electrician  and  was  bringing  down  a 
chain  for  some  purpose.  After  they  reached  the  bot- 
tom, Anderson  disposed  of  the  chain  and  returning 
to  the  south  cage,  rang  the  bell  as  a  signal  to  the  en- 
gineer. Brunnworth  went  some  16  feet  from  the  cage, 
laid  down  his  wrap  and  bucket  and  started  back  to 
the  cage  from  the  east  side.  At'  that  time  Anderson, 
who  was  on  the  cage,  had  an  ordinary  pit  lamp  on  his 
cap,  Finke,  standing  some  ten  feet  west  of  the  cage, 
had  a  similar  lamp  on  his  cap,  and  there  was  a  coal  oil 
lantern  sitting  on  the  ground  two  or  three  feet  from 
him.  Brown,  east  and  north  of  the  cage  a  short  dis- 
tance away,  also  had  a  pit  lamp.  Schneider,  about  ten 
feet  east  of  the  cage,  had  a  carbide  lamp  on  his  cap 
with  a  reflector  which  threw  light  in  the  direction 
the  wearer  was  facing  and  at  this  time  Schneider 
was  facing  north  assisting  Schmidt  to  light  his  lamp. 
Swain  had  no  light.    After  the  engineer  had  answered 
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Anderson's  bell  and  the  latter  had  rung  the  bell  to 
start,  Brunnworth  hurried  past  Schneider  and  Schmidt 
to  get  on.  Both  of  them  cried  out  to  him  ''Wait,  Char- 
lie, wait ' '  or  words  to  that  effect  and  afterwards  And- 
erson said  to  him  ''Keep  off,  the  cage  is  belled  away.'' 
As  he  came  to  the  cage  Brunnworth  apparently  hesi- 
tated and  about  the  same  instant  the  cage  started  to 
rise,  whereupon  he  jumped  forward,  got  one  foot  on 
the  cage  and  leaning  over  grabbed  the  two  car  tracks 
on  the  same.  In  this  position  he  was  carried  up  until 
the  cage  entered  the  bunting  which  struck  him,  and 
at  the  same  time  Anderson  caught  him  by  the  arm  and 
he  was  rolled  under  the  cage.  Anderson  retained  his 
hold  and  Brunnworth  was  thus  carried  to  the  top  of 
the  mine  and  when  taken  from  under  the  cage,  was 
found  to  be  dead.  Brunnworth  was  hard  of  hearing 
and  it  was  not  known  whether  or  not  he  heard  the 
warnings  given  him. 

The  declaration  in  this  suit  consisted  of  four  counts 
two  of  which  charged  appellant  with  a  wilful  failure  to 
comply  with  sub-section  a  of  section  28  of  the  Min- 
ing Act  in  this,  that  defendant  wilfully  failed  to  sta- 
tion at  the  bottom  of  said  shaft  on  said  day  at  3:55 
o'clock  P.  M.,  less  than  half  an  hour  after  hoisting 
of  coal  had  ceased  for  the  day,  a  man  charged  with 
the  duty  of  attending  the  signals,  preserving  order 
and  enforcing  the  rules  governing  the  carriage  of  men 
on  cages,  and  that  by  reason  thereof  the  said  Brunn- 
worth was  permitted  to  step  upon  said  cage  after  the 
same  had  been  rung  away  from  the  bottom  of  the 
shaft  and  was  in  motion. 

The  other  two  counts  of  the  declaration  charged  a 
wilful  failure  on  the  part  of  appellant  to  comply  with 
the  provisions  of  subsection  b  of  section  28  of  said  act, 
requiring  the  maintenance  of  a  good  and  sufficient 
light  at  the  bottom  of  said  shaft,  so  that  persons 
coming  to  the  bottom  of  same  could  clearly  discern 
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the  cage  and  objects  in  the  vicinity  and  alleged  that 
by  reason  thereof  Brunnworth,  upon  arriving  at  the 
bottom  of  the  shaft,  was  unable  to  discern  the  cage 
and  objects  in  the  vicinity  and  stepped  upon  the  same 
while  it  was  in  motion. 

There  have  been  two  trials  of  this  case,  in  both  of 
which  the  jury  found  in  favor  of  appellee.  Appellant 
insists  that  the  company  owed  no  duty  at  the  time  in 
question  to  maintain  a  bottom  man  or  lights  for  the 
use  of  Brunnworth  and  that  the  evidence  did  not  show 
the  facts  alleged  and  proven,  to  have  been  the  prox- 
imate cause  of  the  injury;  that  the  court  erred  in  re- 
gard to  the  instructions  and  in  the  admission  and 
exclusion  of  evidence. 

Subsections  a  and  b  of  section  28  above  referred 
to,  are  as  follows: 

(a)  *'At  every  shaft  operated  by  steam  power,  the 
operator  must  station  at  the  top  and  at  the  bottom  of 
such  shaft  a  competent  man  charged  with  the  duty 
of  attending  to  signals,  preserving  order  and  enforcing 
the  rules  governing  the  carriage  of  men  on  cages. 
Said  top  man  and  bottom  man  shall  be  at  their  re- 
spective posts  of  duty  at  least  a  half  hour  before  the 
hoisting  of  coal  begins  in  the  morning,  and  remain  for 
half  an  hour  after  hoisting  ceases  for  the  day. 

(b)  **  Whenever  the  hoisting  or  lowering  of  men 
occurs  before  daylight  or  after  dark,  or  when  the 
landing  at  which  men  take  or  leave  the  cage  is  at  all 
obscured  by  steam  or  otherwise,  there  must  always  be 
maintained  at  such  landing  a  light  suflScient  to  show  the 
landing  and  surrounding  objects  distinctly.  Likewise, 
as  long  as  there  are  men  underground  in  any  mine  the 
operator  shall  maintain  a  good  and  sufficient  light  at 
the  bottom  of  the  shaft  thereof  so  that  persons  com- 
ing to  the  bottom  may  clearly  discern  the  cage  and 
objects  in  the  vicinity.*' 

There  is  no  question  but  that  appellant  actually 
failed  to  comply  with  the  provisions  of  the  law  con- 
tained in  both  of  the  above  sub-sections. 
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It  is,  however,  contended  by  appellant,  that  the  duty 
to  maintain  a  bottom  man  at  the  time  in  question  was 
one  which  it  owed  to  the  day  shift  alone ;  that  Brunn- 
worth belonged  to  the  night  shift  which  started  at 
4:30  P.  M.  and  that  the  duty  to  provide  a  man  at  the 
bottom  for  that  shift,  did  not  commence  until  4:00 
P.  M.  In  accordance  with  this  theory  of  the  law, 
appellant  offered  the  following  instruction,  which  was 
refused  by  the  court : 

''You  are  further  instructed  that  the  portion  of  the 
statute  which  provides  a  bottom  man  shall  remain 
at  his  post  of  duty  for  half  an  hour  after  hoisting 
ceases  for  the  day  is  for  the  purpose  of  letting  the 
men  out  of  the  mine  who  are  lowered  at  the  commence- 
ment of  work  and  has  no  application  to  the  men  who 
might  come  down  on  a  later  shift  of  work. 

''So  if  you  find  from  the  evidence  in  this  case  that 
the  mine  commenced  work  at  seven  o'clock  in  the 
morning  on  the  day  in  question  and  that  the  bottom 
man  was  there  during  the  day. and  that  Brunnworth 
came  down  the  mine  on  a  new  shift  between  3 :30  and 
4:00  o'clock  in  the  afternoon,  then  such  bottom  man 
owed  no  duty  to  Brunnworth  and  the  company  would 
not  be  liable  in  this  case  for  failure  to  have  the  day 
bottom  man  remain  at  his  post  in  order  to  attend  to 
the  signals  for  Brunnworth." 

We  are  of  the  opinion  that  this  instruction  was  prop- 
erly refused  and  that  it  was  the  duty  of  the  operator 
to  retain  the  bottom  man  at  his  post  for  a  full  half  an 
hour  at  least  after  the  hoisting  ceased. 

It  is  next  contended  by  appellant  that  neither  the 
absence  of  the  bottom  man  nor  the  failure  to  maintain 
lights,  was  the  proximate  cause  of  the  injury  to  Brunn- 
worth. Whether  one  or  both  of  these  violations  of  the 
statute  constituted  the  proximate  cause  or  causes  of 
the  injury,  was  a  question  of  fact  for  the  jury.  Ar- 
mour V.  Golkowska,  202  111.  144;  Kellyville  Coal  Co. 
V.  Strine,  217  111.  516.  We  have  reached  the  conclusion, 
from  a  consideration  of  the  proofs,  that  a  jury  might 
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well  find  therefrom,  that  the  injury  to  Brunnworth  re- 
sulted directly  from  the  failure  of  the  company  to  keep 
the  bottom  man  at  his  post  for  the  length  of  time  re- 
quired by  the  statute  or  from  its  failure  to  maintain  the 
statutory  lights.   . 

The  first  instruction  given  for  appellee  stated  that  in 
determining  damages  the  jury  should  assess  them  at 
such  sum  as  they  believed  from  the  evidence,  guided  by 
the  instructions  of  the  court,  would  be  just  and  fair 
compensation  to  appellee  based  upon  the  pecuniary  loss 
she  had  sustained,  if  any,  resulting  from  the  death  of 
her  husband.  The  second  told  the  jury  that  they  might 
take  any  fact  and  circumstance  shown  by  the  evidence, 
into  consideration  as  bearing  upon  appellee's  pecun- 
iary loss  in  determining  her  damages.  These  instruc- 
tions as  a  whole  appear  to  us  to  conform  to  the  usual 
rules  of  law  applicable  to  such  cases  and  the  objection 
of  appellant  that  they  were  inapplicable  because  the 
declaration  charged  that  appellee  was  deprived  of  her 
means  of  support,  does  not  seem  to  us  to  be  well  found- 
ed. 

Appellant  complains  that  evidence  was  admitted  on 
the  part  of  appellee,  tending  to  show  that  the  cage, 
after  being  put  in  motion  by  the  engineer,  could  be 
stopped  at  a  signal  from  the  bottom  man,  within  a  few 
feet  and  before  reaching  the  bunting  of  the  shaft.  We 
do  not  think  this  evidence  improper  as  it  tended  to 
show  that  had  a  bottom  man  been  maintained  as  re- 
quired by  law,  he  might  have  stopped  the  cage  after  it 
was  started  in  time  to  prevent  the  injury  to  Brunn- 
worth. Appellant  also  complains  that  its  cross  exam- 
ination of  the  witness  Schmidt,  who  was  a  ''buddy"  of 
Brunnworth,  was  unduly  restricted  for  the  reason  that 
the  court  refused  to  permit  appellant  to  ask  questions 
of  Schmidt  on  cross  examination,  concerning  Brunn- 
worth's  hearing.  These  questions  if  asked  and  answer- 
ed could  only  have  a  bearing  on  the  question  of  whether 
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or  not  Brunnworth  was  at  the  time  and  just  before  he 
was  injured,  guilty  of  contributory  negligence,  which 
was  not  material  in  this  case. 

The  judgment  of  the  court  below  will  be  affirmed. 

Affirmed. 


George  Y.  Henry  et  al.,  Commissioners,  etc.,  Appellees,  v. 
J.  E.  Hoffman,  Town  Collector,  Appellant. 

BoADS  AND  BRIDGES — Sections  IS,  14  and  16  of  act  construed.  When 
commissioners  of  highways  make  a  levy  on  the  property  of  a  town  under 
sections  13  and  14  of  the  Boad  and  Bridge  Act  they  must  be  considered 
as  having  in  view  the  needs  of  their  town  as  it  existed  at  that  time,  and 
the  levy  must  be  assumed  to  have  been  made  for  the  purpose  of  pro- 
viding for  those  needs  and  the  taxes  collected  must  be  devoted  to  the 
purposes  for  which  the  levy  is  made,  and  the  town  collector  is  not 
authorized  to  pay  over  to  a  village  subsequently  organized  within  such 
town  any  portion  of  the  tax  collected  by  him. 

Action  in  debt.  Appeal  from  the  Circuit  Court  of  Madison  county; 
the  Hon.  Louis  Bernreuteb^  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1911.    A£&rmed.     Opinion  filed  March  21,  1912. 

Warnock,  Williamson  &  Burboughs,  for  appellant. 
Early  &  Williamson,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

This  was  a  suit  in  debt  commenced  May  4,  1910,  by 
appellees,  as  commissioners  of  highways  of  the  town  of 
Wood  River  in  Madison  county,  against  appellant,  as 
collector  of  said  town,  to  recover  certain  taxes  paid 
by  him  to  the  village  of  East  Wood  River.  A  jury  was 
waived  and  the  cause  tried  by  the  court  on  a  stipulation 
of  facts,  stating  in  substance,  that  during  the  year  1909, 
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appellees  as  conunissioners  of  the  town  of  Wood  River 
in  Madison  county,  Illinois,  made  a  levy  on  the  prop- 
erty of  said  town  under  authority  of  sections  13  and 
14  of  the  Road  and  Bridge  Act  (Chap.  121,  Rev.  Stat. 
1909),  said  town  being  under  what  is  known  as  the  cash 
system ;  that  appellant  as  collector  of  said  township  re- 
ceived and  collected  as  a  result  of  such  levy  $2065.52, 
before  the  bringing  of  the  suit ;  that  on  or  about  May  1, 
1910,  appellant  paid  over  to  the  treasurer  of  the  vil- 
lage of  East  Wood  River  one-half  of  said  amount, 
claiming  the  right  to  do  so  by  virtue  of  section  16  of 
said  Road  and  Bridge  Act ;  that  the  tax  so  paid  to  the 
treasurer  of  East  Wood  River  was  the  tax  levied  and 
collected  for  road  and  bridge  purposes  on  the  property 
lying  within  the  corporate  limits  of  said  village  as  it 
was  incorporated ;  that  said  collector  is  ready  and  will- 
ing to  pay  the  balance  of  said  amount  to  the  treasurer 
of  appellees;  that  the  funds  so  paid  to  the  treasurer 
of  said  village  were  received  to  be  appropriated  to  the 
improvement  of  roads,  streets  and  bridges  in  accord- 
ance with  said  section  16  of  the  Road  and  Bridge  Act ; 
that  a  petition  for  the  organization  of  said  village  was 
filed  with  the  county  clerk  of  Madison  county  on  No- 
vember 19,  1909,  and  an  order  granting  the  prayer  of 
the  same  entered  by  the  county  judge  of  said  county 
on  the  same  day ;  that  by  said  order  an  election  on  the 
question  of  organization  was  fixed  for,  and  afterwards 
held  on,  December  11, 1909 ;  that  on  December  13, 1909, 
said  judge  entered  an  order  declaring  the  village  of 
East  Wood  River  duly  organized  and  directed  an  elec- 
tion to  be  held  for  village  officers,  which  was  held  in 
pursuance  thereof,  on  January  15,  1910 ;  that  on  Janu- 
ary 17,  1910,  an  order  was  entered  by  said  judge  de- 
claring the  election  of  the  first  village  officers ;  that  the 
president  and  board  of  trustees  of  said  village  held 
their  first  meeting  and  duly  organized,  qualified  and 
entered  upon  their  duties  January  21,  1910;  that  the 
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village  charter  was  issued  to  said  village  by  the  Secre- 
tary of  State  under  date  of  January  27,  1910.  Said 
stipulation  concluded  as  follows : 

**  And  it  is  stipulated  that  the  question  submitted  and 
upon  which  judgment  is  to  be  entered,  is  whether  or 
not  the  said  village  of  East  Wood  Eiver  is  entitled  to 
collect  and  receive  one-half  of  the  taxes  so  collected, 
and  it  is  stipulated  that  such  question  is  to  be  consid- 
ered as  if  all  pleas  were  filed  which  may  be  necessary  to 
raise  such  question  and  this  stipulation  is  in  lieu  of  all 
pleas,  the  contention  of  the  plaintiff  being  that  the  vil- 
lage of  East  Wood  River  had  not  been  organized  and 
was  not  in  existence  at  the  time  of  making  the  levy  of 
the  taxes  herein  mentioned,  nor  at  the  time  the  said 
taxes  became  due  and  payable. ' ' 

The  court  f^und  the  issues  in  favor  of  appellees  and 
gave  judgment  in  their  favor  against  appellant  for  the 
sum  of  $1032.76  and  costs,  and  from  that  judgment  this 
appeal  is  taken. 

Appellant  presented  propositions  of  law  to  the  court 
below  and  preserved  exceptions  to  such  rulings  of  the 
court  thereon  as  were  adverse  to  him,  thereby  properly 
presenting  to  us  the  question  submitted  by  said  stipu- 
lation. 

The  contention  of  appellees  is  that  the  village  of 
East  Wood  Eiver  had  not  been  organized  and  was  not 
in  existence  at  the  time  of  making  the  levy  of  the  taxes 
mentioned,  nor  at  the  time  the  same  became  due  and 
payable  and  that  therefore  the  village  is  not  entitled 
to  any  portion  of  the  same. 

On  the  other  hand  it  is  claimed  by  appellant  that  at 
the  time  the  tax  was  collected,  the  village  had  elected 
its  officers,  received  its  charter  and  was  fully  incorpo- 
rated as  a  village.  Section  13  of  the  Road  and  Bridge 
Act  provides: 

**The  commissioners  shall  also  meet  semi-annually 
on  the  same  day  and  at  the  same  place  of  meeting  of  the 
Board  of  town  auditors.  At  the  meeting  immediately 
preceding  the  annual  meeting  of  the  county  board,  the 
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commissioners  shall  determine  what  per  cent  of  tax 
shall  be  levied  on  the  property  of  the  town  for  road 
and  bridge  purposes  and  for  the  payment  of  any  out- 
standing orders  drawn  by  them  on  their  treasurer, 
which  levy  shall  not  exceed  60  cents  on  each  one  hun- 
dred dollars." 

Section  14  provides  for  a  greater  levy,  not  exceed- 
ing forty  cents  on  the  one  hundred  dollars  under  cer- 
tain contingencies.  The  meeting  at  which  the  tax  is 
levied  must  by  the  statute  take  place  on  the  first  Tues- 
day of  September.  Section  16  provides,  that  at  said 
meeting  the  commissioners  shall  make  a  certificate  of 
the  rate  per  cent  finally  agreed  upon  by  virtue  of  said 
sections  13  and  14  and  also  the  amount  to  liquidate 
road  and  ditch  damages  and  shall  cause  such  certifi- 
cate to  be  delivered  to  the  town  clerk,  that  the  town 
clerk  shall  certify  the  two  items  of  levy  to  the  county 
clerk  and  that  said  taxes  *  *  when  collected  shall  be  paid 
to  the  treasurer  of  the  commissioners  by  the  collector 
as  fast  as  the  same  is  collected. ' '  Said  section  also  con- 
tains the  following: 

*' Provided  that  one  half  of  the  tax  required  to  be 
levied  in  sections  13  and  14  and  collected  for  road  and 
bridge  purposes  on  the  property  lying  within  an  incor- 
porated village,  town  or  citv  in  which  the  streets  and 
alleys  are  under  the  care  of  the  corporation,  shall  be 
paid  over  to  the  treasurer  of  such  village,  town  or 
city  to  be  appropriated  to  the  improvement  of  roads, 
streets  and  bridges  either  within  or  without  said  vil- 
lage, town  or  city  and  within  the  township,  under  the 
direction  of  the  corporate  authorities  of  said  village, 
town  or  city.  *  * 

Appellant  in  support  of  his  position  relies  on  Baird 
V.  The  People,  83  111.  387,  which  holds  that  notwith- 
standing the  requirement  of  the  law  that  the  tax  when 
collected  was  to  be  paid  over  to  the  treasurer  of  the 
commissioners,  yet  nevertheless  it  was  the  duty  of  the 
collector  to  pay  to  the  treasurer  of  the  city,  town  or 
village  the  portion  of  the  tax  levied  on  the  property 
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lying  within  the  corporate  limits.  In  that  case  however 
the  city  in  question  was  in  existence  prior  to  the  levy 
of  the  tax  in  controversy  and  therefore  what  is  there 
said  does  not  appear  to  us  to  be  helpful  in  the  solution 
of  the  question  presented  to  us  here. 

When  appellees  made  their  levy  for  road  and  bridge 
purposes  on  the  first  Tuesday  in  September,  1909,  they 
must  be  considered  as  having  had  in  view  the  needs 
of  their  town  as  it  existed  at  that  time  and  the  levy 
must  be  presumed  to  have  been  made  for  the  purpose 
of  providing  for  those  needs  and  the  taxes  collected 
must  be  devoted  to  the  purposes  for  which  the  levy  was. 
made. 

In  Brauns  v.  Town  of  Peoria,  82  111.  11,  it  was  held 
to  be  the  policy  of  the  law  that  the  accruing  revenues 
of  the  year  should  be  appropriated  by  the  commission- 
ers of  highways  to  the  wants  of  that  year. 

Section  135  of  the  Revenue  Act  provides  that  the 
county  clerks  shall  deliver  the  tax  books  to  the  collec- 
tors **on  or  before  the  20th  day  after  the  first  day  of 
December  annually,  or  as  soon  thereafter  as  the  col- 
lectors are  duly  qualified''  and  it  may  be,  although  it 
is  not  so  stated  in  the  stipulation  above  referred  to, 
that  the  tax  books  did  not  come  to  the  hands  of  appel- 
lant until  after  the  petition  for  the  organization  of  the 
village  of  East  Wood  River  had  been  filed  and  that  a 
portion  of  the  taxes  was  collected  after  the  village  was 
organized.  Certain  it  is  that  the  village  had  been  or- 
ganized more  than  two  months  prior  to  the  time  ap- 
pellant paid  the  tax  in  controversy  over  to  the  village 
treasurer. 

These  facts  however  do  not  appear  to  us  to  warrant 
the  conclusion  therefrom,  that  the  village  was  entitled 
to  receive,  to  be  expended  by  its  own  officers,  any  por- 
tion of  the  taxes  levied  by  the  road  commissioners  for 
road  and  bridge  purposes,  prior  to  the  organization  of 
the  village  and  based  on  the  needs  of  the  town  at  that 
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time,  including  that  portion  of  the  territory  thereof 
which  was  afterwards  organized  into  a  village. 

We  are  of  opinion  appellees  were  entitled  to  the 
whole  amount  of  the  taxes  collected  under  their  levy 
and  that  appellant  was  not  legally  authorized  to  pay 
any  portion  thereof  to  the  treasurer  of  said  village. 

The  judgment  of  the  court  below  is  therefore  af- 
firmed. 

Affirmed. 


James  L.  Middleton  et  al.,  Appellants,  v.  Herschel  D. 

Holstlaw  et  al.,  Appellees. 

Accounting — when  should  he  awarded.  Held,  that  the  contract  in 
question  in  this  ca^e  created  a  trust  upon  the  part  of  the  defendants 
and  that  the  interest  of  the  cestui  que  was  assignable,  and  that  such 
interest  having  been  assigned  for  a  sufficient  consideration  an  account- 
ing should  be  awarded. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Marion  county; 
the  Hon.  Thomas  M.  Jett,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1911.  Keversed  and  remanded.  Opinion  filed  March 
21,  1912. 

NoLEMAN  &  Smith  and  W.  F.  Bundy,  for  appellants. 
Holt  &  Wilson  and  D.  D.  Haynie,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  by  James  L.  Middleton  and  Jessie 
Middleton,  from  a-  decree  dismissing  for  want  of  equity 
a  bill  in  chancery,  filed  by  them  against  appellees,  for 
an  accounting.  The  bill  set  out  the  contract  in  full  as 
follows : 
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''Salem,  111.,  Jan.  30th,  1907. 

* '  Herschel  D.  Holstlaw,  Walter  C.  Irwin,  and  James 
L.  Middleton  have  this  day  purchased  in  full  partner- 
ship the  farm  known  as  the  Kent  place  in  Sandoval, 
111.,  together  with  some  personal  property  on  said 
farm  for  $8000.00  for  convenience  the  deed  is  made 
to  H.  D.  Holstlaw  and  Walter  C.  Irwin. 

All  of  the  proceeds  of  whatever  character  are  to  be 
applied  to  the  liquidation  of  the  original  cost  until  such 
amount  i-s  paid  in  full.  After  the  payment  of  a  certain 
mortgage  for  $2000.00  held  by  the  Henry  Kurth  estate 
at  Centralia,  then  one-third  of  the  amount  of  proceeds 
from  farm  or  other  sales  are  to  be  credited  on  a  certain 
note  secured  by  mortgage  given  by  Jessie  L.  and  J.  L. 
Middleton  to  H.  D.  Holstlaw  and  W.  C.  Irwin  for  $2,- 
000.00  to  secure  to  said  H.  D.  Holstlaw  &  W.  C.  Irwin 
the  amount  of  J.  L.  Middleton 's  part  of  the  original 
purchase  price  of  the  above  Kent  Farm.  Whenever 
the  full  amount  of  purchase  price  shall  have  been  real- 
ized from  any  source  in  connection  with  sales  etc.,  then 
the  mortgage  given  by  said  Jessie  L.  and  J.  L.  Middle- 
ton  shall  be  released  and  James  L.  Middleton  shall  be 
given  proper  evidence  of  having  an  undivided  one  third 
(1-3)  interest  in  any  remaining  holdings  of  said  farm, 
etc.  Description  of  Land  N.  %  S.  E.  and  S.  E.  of  S. 
E.,  Sec.  18,  T.  2  N.,  R.  1  E.,  Marion  Co.,  111. 

It  is  understood  the  1-3  of  the  proceeds  are  to  be 
credited  to  J.  L.  Middleton  after  Kurth  note  is  paid 
from  proceeds  of  farm. 

J.  L.  Middleton 

H.  D.  Holstlaw  (Seal) 

W.C.Irwin  (Seal)." 

It  then  averred  that  on  the  date  of  said  contract  it 
was  assigned  by  said  James  L.  Middleton  to  Jessie  L. 
Middleton ;  that  under  the  contract  said  Kent  farm  and 
certain  personal  property  thereon,  was  purchased  for 
the  sum  of  $8000  and  the  title  taken  in  the  name  of  ap- 
pellees, Holstlaw  and  Irwin;  that  on  the  day  of  the 
date  of  the  contract,  appellants  executed  a  note  for 
$2000  secured  by  mortgage  on  certain  real  estate  in  the 
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city  of  Salem,  Illinois,  belonging  to  appellant,  Jessie 
L.  Middleton,  and  certain  other  real  estate  in  the  vil- 
lage of  Sandoval,  Illinois,  belonging  to  appellant, 
James  L.  Middleton;  that  subsequently  appellees  con- 
veyed said  premises  for  the  sum  of  $6000,  reserving 
from  said  conveyance  the  coal,  oil  and  gas  rights ;  that 
they  have  received  from  the  chattel  property  on  said 
premises,  for  rent  of  the  farm,  for  hay  sold  therefrom, 
for  coal  royalties  and  for  bonus  on  the  oil  and  gas 
lease,  a  total  of  $11,544 ;  that  after  the  payment  of  the 
Kurth  mortgage  and  the  note  and  mortgage  of  appel- 
lees for  $2000,  there  was  a  large  amount  due  appellants 
under  the  agreement ;  that  appellees  have  refused  to  ac- 
count to  appellant,  Jessie  L.  Middleton,  for  any  sums 
received  by  them  from  the  sale  of  the  property  and  still 
hold  appellants'  note  and  mortgage  for  $2000  and  have 
otherwise  failed  to  comply  with  the  terms  of  said  in- 
strument in  writing. 

The  bill  asks  for  an  accounting  from  appellees  for 
all  moneys  received  and  paid  out  by  them  under  said 
instrument  in  writing ;  that  said  note  and  mortgage  of 
appellants  be  surrendered  and  released  of  record ;  that 
they  give  proper  evidence  that  appellant,  Jessie  L. 
Middleton,  has  an  undivided  one-third  in  the  remain- 
ing holdings  of  said  premises,  or  the  proceeds  thereof, 
and  that  they  be  decreed  to  pay  over  to  her  any  and  all 
sums  of  money  found  due  her  upon  an  accounting  and 
that  appellants  may  have  general  and  equitable  relief. 

Appellees  answered  admitting  they  signfed  the  arti- 
cles of  agreement  mentioned  in  the  bill  but  denying 
that  they  were  ever  signed  by  the  appellant,  James  L. 
Middleton.  They  admit  the  purchase  of  the  Kent  farm 
and  that  the  deed  of  conveyance  was  made  to  th^m  as 
set  forth  in  the  bill,  but  deny  generally  the  remaining 
material  allegations  of  the  bill.  The  answer  also  aver- 
red that  appellees  had  repeatedly  offered  to  surrender 
the  note  and  mortgage  of  appellants  if  the  latter  would 
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return  the  unsigned  article  of  agreement,  but  that  ap- 
pellants have  wholly  failed  to  return  the  same. 

From  the  proofs  in  the  case  the  facts  appear  to  be 
about  as  follows :  Prior  to  January  3,  1907,  James  L. 
Middleton,  who  was  superintendent  of  the  Sandoval 
Coal  Mine  in  Marion  county,  Illinois,  had  an  option  on 
a  farm  of  120  acres  in  said  county,  known  as  the  Kent 
farm,  which,  together  with  certain  horses,  cattle,  hogs 
and  other  personal  property  located  thereon,  he  had  the 
right  to  purchase  for  the  sum  of  $8000.  These  prem- 
ises were  in  the  vicinity  of  the  oil  fields  being  developed 
near  Sandoval  and  a  portion  of  them  had  a  vein  of 
underlying  coal,  which  had  not  been  disposed  of.  The 
place  was  subject  to  a  mortgage  of  $2000  held  by  the 
estate  of  Henry  Kurth,  the  option  was  about  to  expire 
and  Middleton,  not  having  funds  to  close  the  deal,  pre- 
sented the  matter  to  appellees,  who  after  investiga- 
tion, furnished  the  $6000  necessary  to  consummate  the 
purchase  and  took  the  title  to  the  premises  in  their 
names.  To  secure  a  one-third  interest  in  the  venture, 
appellant,  James  L.  Middleton,  together  with  his 
daughter,  appellant,  Jessie  L.  Middleton,  gave  a  mort- 
gage to  appellees  for  $2000  secured  by  real  estate 
owned  by  them  and  at  the  same  time  an  agreement 
was  made  between  James  L.  Middleton  and  appellees, 
in  the  terms  mentioned  in  the  above  contract.  This 
agreement  was  reduced  to  writing  and  signed  by  ap- 
pellees, but  the  copy  introduced  in  evidence  by  appel- 
lants bore  only  the  signatures  under  seal  of  appellees, 
and  the  latter  claim  that  the  agreement  never  was,  as 
a  matter  of  fact,  signed  by  James  L.  Middleton.  Mid- 
dleton, however,  testified  that  at  the  same  time  he  re- 
ceived this  contract,  he  signed  and  delivered  a  duplicate 
thereof  to  appellees.  The  denial  by  appellees  on  the 
trial  of  the  receipt  by  them  of  a  duplicate  of  the  con- 
tract, was  not  very  positive,  but  whether  Middleton 
signed  the  agreement  or  not,  does  not  appear  to  us  to 
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be  material.  One  copy  was  certainly  signed  by  appel- 
lees and  delivered  to  Middleton  and  he  and  his  daugh- 
ter made  and  delivered  their  mortgage  therein  provid- 
ed for  to  appellees,  who  accepted  the  same.  Both  par- 
ties thereafter  recognized  and  acted  upon  the  agree- 
ment as  though  it  was  an  existing  obligation,  executed 
by  all  of  them,  and  under  these  circumstances  appel- 
lees cannot  rightfully  deny  their  obligations  under  it. 
As  an  additional  consideration  for  his  interest  in  the 
property  purchased,  Middleton  paid  appellees  $125, 
which  he  received  as  commissions  for  selling  the  farm. 
On  the  day  of  the  date  of  the  agreement,  he  assigned 
the  same  by  endorsement  on  the  back  thereof  in  writ- 
ing, to  his  daughter,  Jessie  L.  Middleton.  After  the 
purchase  of  the  property,  appellees  took  possession  of 
the  same,  selling  the  personal  property  and  collecting 
the  rents  from  the  real  estate. 

Testimony  on  the  part  of  appellees  tended  to  show 
that  when  the  note  and  mortgage  of  appellants  came 
due,  they  went  to  James  L.  Middleton  and  asked  pay- 
ment of  the  same ;  that  he  told  them  he  was  unable  to 
make  payment  and  that  they  could  take  the  property 
if  they  wanted  to ;  that  appellees  replied  they  did  not 
want  his  property;  that  thereupon  an  understanding 
was  arrived  at  by  which  appellant,  James  L.  Middleton, 
undertook  to  surrender  up  the  contract  and  receive 
back  appellants '  note  and  mortgage.  None  of  the  pa- 
pers were  in  fact  exchanged  and  Middleton  positively 
denies  ever  having  had  any  conversation  with  appel- 
lees in  regard  to  surrendering  the  contract  and  making 
the  exchange. 

In  November,  1908,  after  appellees  had  sold  personal 
property  and  received  as  rents  something  over  $1000, 
they  sold  the  farm  for  $6000,  reserving  the  coal,  oil 
and  gas  under  the  same.  A  few  months  later  they  en- 
tered into  a  contract  with  a  mining  company  by  which 
they  disposed  of  the  coal  under  eighty  acres  of  the  land. 
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for  a  royalty  of  two  cents  a  ton  on  all  coal  mined. 
Under  this  contract  appellants  claim  that  appellees 
had  received  $814  prior  to  the  time  the  bill  was  filed. 
They  also  leased  the  oil  and  gas  underlying  the  prem- 
ises, for  which  they  received  a  cash  bonus  of  $1400, 
and  were  to  receive  one-sixth  of  all  the  oil  found  on 
the  premises,  $150  for  each  gas  well  discovered  and 
also  a  rental  of  $60  for  each  period  of  three  months 
that  the  completion  of  an  oil  well  was  delayed  under 
the  lease.  Under  the  latter  provision  it  was  claimed 
that  appellees  had  received  $360. 

Appellees  admit  the  sale  of  the  top  premises  for 
$6000,  the  sale  of  the  coal  for  the  royalty  above  stated 
and  the  receipt  of  the  bonus  of  $1400  for  the  oil  and 
gas  lease,  but  there  is  a  difference  between  their  fig- 
ures and  those  stated  to  be  correct  by  appellants,  as  to 
the  other  items  of  receipt.  Appellees  claim  that  appel- 
lants were  not  entitled  to  have  any  accounting  from 
them  or  any  interest  in  the  coal  royalties  or  the  gas 
and  oil  lease,  because  the  contract  relied  upon  was 
never  completed  by  the  signature  of  James  L.  Middle- 
ton  and  because  if  it  ever  was  a  valid  contract,  it  was 
afterwards  abandoned  by  said  Middleton. 

We  are  of  opinion  that  under  the  evidence  in  this 
case,  and  for  the  reasons  above  stated,  the  contract 
relied  upon  by  appellant  was  binding  upon  appellees. 

We  are  further  of  opinion  that  the  contract  or  agree- 
ment created  a  trust  on  the  part  of  appellees  towards 
James  L.  Middleton  and  that  his  interest  therein  was 
one  which  could  be  assigned ;  that  having  assigned  the 
same  to  his  daughter,  Jessie  L.  Middleton,  for  a  suffi- 
cient consideration,  he  could  not  afterwards  surrender 
the  contract,  even  if  the  proof  clearly  showed  that  he 
agreed  to  do  so,  as  it  does  not  appear,  nor  is  it  claimed 
that  Jessie  L.  Middleton,  the  real  owner  of  the  con- 
tract, knew  of  said  claimed  agreement  of  surrender  or 
was  in  any  way  a  party  thereto.    It  follows  that  Jessie 
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L.  Middleton  was  entitled  to  the  relief  prayed  for  by 
her  in  the  bill,  and  the  decree  of  the  court  below  is  ac- 
cordingly reversed  and  the  cause  remanded  for  further 
proceedings  in  accordance  with  the  views  herein  ex- 
pressed. 

Reversed  and  remanded. 


Rebecca  Stanhaus,  Appellee,  v.  Paradise  Coal  &  Coke 

Company,  Appellant. 

1.  Afpkals  and  errobs — when  ruling  upon  motion  to  direct  verdict 
9aved  for  review.  A  motion  for  a  new  trial  need  not  be  interposed 
in  order  to  save  for  review  the  ruling  of  the  court  in  denying  a  motion 
for  a  peremptory  instruction.  If  an  exception  is  preserved  to  the  denial 
of  soch  a  motion  the  propriety  of  the  court's  action  is  saved  for  review, 

2.  Mines  and  miners — when  evidence  tends  to  establish  wilful  vio- 
lation. If  the  evidence  tends  to  establish  that  the  mine  examiner  did 
not  sound  the  place  of  most  imminent  danger  and  wholly  failed  to  com- 
ply with  the  requirements  of  the  statute  that  such  places  should  be 
marked  as  dangerous,  it  is  proper  for  the  court  to  deny  a  motion  for 
peremptory  instruction  to  find  for  the  defendant. 

3.  Mines  and  miners — who  may  avail  of  provisions  of  act.  Miners 
engaged  in  enlarging  the  space  to  be  used  for  a  parting  by  making 
it  both  wider  and  higher  are  entitled  to  the  protection  of  the  act  where 
it  appears  that  they  were  paid  for  their  work  according  to  the  amount 
of  coal  mined  just  as  other  miners. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  City  Court  of  DuQuoin;  the  Hon.  B.  W.  Pope,  Judge,  pre- 
aiding.  Heard  in  this  court  at  the  October  term,  1911.  Affirmed. 
Opinion  filed  March  21,  1912. 

Denison  &  Spiller  and  M.  IT.  Hayden,  for  appel- 
lant. 

M.  C.  Cook  and  E.  H.  Carr,  for  appellee. 
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Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  judgment  in  favor  of  appel- 
lee, who  brought  suit  to  recover  damages  resulting  to 
her  through  the  death  of  her  husband,  Walter  Stan- 
haus, Sr.,  alleged  to  have  been  caused  by  the  wilful 
failure  of  appellant  to  comply  with  the  provisions  of 
section  18,  chapter  93  of  the  Revised  Statutes  in  refer- 
ence to  Mines  and  Miners. 

It  is  alleged  in  the  declaration  that  on  July  12,  1909, 
appellant  was  possessed  of  a  coal  mine  in  Perry  county, 
Illinois,  and  was  mining  and  removing  coal  from  the 
main  west  entry;  that  on  said  date  there  was  a  lot  of 
loose  and  cracked  coal,  slate,  rock  and  other  material 
overhanging  the  roof  of  the  same,  at  or  near  the  face, 
constituting  an  unsafe  and  dangerous  condition. 

The  first  count  charged  that  appellant  wilfully  failed 
to  place  a  conspicuous  mark  at  said  place  as  a  notice 
to  all  men  to  keep  out ;  that  by  means  thereof  Walter 
Stanhaus,  Sr.,  entered  said  entry  without  being  under 
the  direction  of  the  mine  manager  and  while  engaged 
at  or  near  the  face  thereof,  a  lot  of  said  loose  and 
cracked  coal,  slate,  rock  and  other  material  fell  upon 
him  and  so  injured  him  that  he  died.  The  second  count 
charged  that  appellant  wilfully  allowed  said  Stanhaus 
to  enter  said  entry  for  work  before  said  dangerous 
condition  was  made  safe.  There  was  also  a  third  count 
charging  a  wilful  failure  on  the  part  of  appellant  to 
supply  props  when  demanded,  but  as  to  this  count,  the 
court,  at  the  close  of  the  evidence,  instructed  the  jury 
to  find  the  defendant  not  guilty. 

There  was  a  judgment  in  favor  of  appellee  for  $1,- 
477. 

Appellant  presented  no  motion  for  a  new  trial  in  the 
court  below  and  does  not  ask  here  that  the  court  con- 
sider any  questions,  which  if  showing  error,  could  re- 
sult only  in  remanding  the  case  for  another  trial.    The 
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only  complaint  of  appellant  here  is  as  to  the  refusal 
of  the  trial  court  to  direct  a  verdict  for  appellant  as  to 
the  first  and  second  counts  of  the  declaration  upon  its 
motion  made  at  the  close  of  appellee's  evidence  and 
again  at  the  close  of  all  the  evidence.  Exceptions  were 
saved  to  the  ruling  of  the  court  upon  motions  to  direct 
a  verdict  and  the  question  whether  the  court  erred 
in  denying  them  is  therefore  preserved  without  the 
interposition  of  a  motion  for  a  new  trial.  I.  C.  R.  R. 
Co.  V.  O'Keefe,  154  111.  508;  Corning  &  Co.  v.  P.  &  P. 
U.  Ry.  Co.,  144  111.  App.  407. 

The  deceased  and  his  two  sons,  Amos  Stanhaus  and 
Walter  Stanhaus,  Jr.,  were,  as  it  appeared  from  the 
proofs,  experienced  coal  miners,  employed  in  mining 
coal  for  appellant  and  worked  together  as  **  buddies. '* 
Early  in  the  summer  of  1909  they  were  engaged  in  con- 
structing a  part  of  the  main  west  entry  of  the  mine. 
This  work  consisted  in  the  enlargement  of  the  entry 
for  a  distance  of  about  200  feet  to  a  width  of  about  18 
feet,  so  that  double  tracks  could  be  laid  therein,  one 
to  receive  loaded  cars  from  the  drivers  to  be  hauled 
from  thence  to  the  bottom  of  the  shaft  by  an  electric 
motor,  and  the  other  to  receive  the  empty  cars  returned 
by  the  motor  to  be  again  taken  and  refilled.  The  entry 
was  in  use  by  the  track  already  there,  so  it  was  neces- 
sary to  do  the  new  work  on  the  parting  at  such  time 
as  the  mine  was  not  being  operated  at  that  point.  As 
a  consequence  deceased  and  his  sons  worked  in  other 
portions  of  the  mine  at  mining  coal  when  the  track 
was  being  used  at  the  proposed  parting  and  when  it 
was  not,  they  worked  at  the  construction  of  the  part- 
ing. At  that  point  there  was  a  depression  or  dip  in 
the  floor  of  the  entry,  and  the  roof  above  was  corre- 
spondingly low.  To  put  the  parting  in  proper  condition 
for  the  storage  of  cars,  it  was  necessary  to  raise  the 
floor  so  as  to  make  it  substantially  level  by  filling  in 
the  bottom  of  the  entry,  and  this  work  in  turn  made  it 
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necessary  to  remove  material  from  the  roof  so  as  to 
increase  its  height  in  proportion  to  the  amount  of  the 
fill  below.  The  vein  of  coal  in  this  entry  was  some  9  or 
10  feet  thick  and  in  mining  it  out  only  7  to  7%  feet  of 
the  coal  were  removed,  leaving  a  thin  vein  of  top  coal 
between  two  or  three  feet  thick  for  a  roof.  As  the 
track  was  raised  in  the  entry  this  top  coal  was  mined 
out  by  deceased  and  his  sons.  They  were  chosen  for 
the  work  because  they  were  known  to  be  experienced 
workmen  and  were  paid  by  the  ton,  for  mining  the 
roof  down,  the  same  compensation  as  for  mining  coal 
in  the  rooms.  The  mine  manager  went  with  them  and 
explained  the  work  to  be  done,  marking  with  chalk  on 
the  top  the  place  where  they  were  to  begin  and  where 
they  were  to  stop  mining  the  coal  from  the  roof.  He 
told  them  to  use  their  own  judgment  in  doing  the  work 
and  during  the  two  or  three  months  that  had  elapsed 
since  they  commenced,  they  worked  such  days  as  the 
mine  was  idle,  sometimes  only  a  day  or  two  in  the  week. 
The  mine  manager  was  back  in  the  parting  several 
times,  while  the  work  was  going  on  but  gave  them  no 
further  instructions.  On  Friday  precteding  the  in- 
jury, which  occurred  on  Monday,  the  mine  being  idle 
they  worked  on  the  roof  and  lacked  only  about  one- 
half  day 's  work  in  finishing  it.  On  that  day  they  had 
shot  down  the  top  coal  on  the  left  hand  side  of  the 
entry  and  these  shots  left  a  triarigular  piece  of  top  coal 
hanging  loose  over  the  gob  on  that  side  of  the  parting. 
On  Saturday  deceased  and  his  sons  worked  at  mining 
in  another  part  of  the  mine,  but  on  Monday  following 
the  mine  being  again  idle  they  went  to  the  parting  to 
proceed  with  their  work.  They  fired  two  shots  which 
knocked  down  all  the  top  coal  that  was  to  be  taken  out 
on  the  right  side  of  the  entry  and  left  the  triangular 
piece,  on  the  left  side  of  the  track,  which  had  been 
hanging  loose  since  Friday.  They  examined  the  piece 
and  concluded  they  would  have    to    shoot   it   down. 
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Thereupon  Walter  Stanhaus,  Jr.,  began  drilling  a  hole 
in  the  top  coal  for  the  purpose  of  firing  a  shot,  while 
Amos  Stanhaus  and  his  father  brought  in  a  car  and 
commenced  throwing  into  it  the  coal  which  had  just 
been  shot  down.  While  this  work  was  going  on,  the 
loose  coal  hanging  over  the  gob  fell  and  pulled  with  it 
a  chunk  of  solid  coal  some  four  feet  square  over  the 
roadway,  where  Walter  Stanhaus,  Sr.,  was  at  work 
loading  the  car,  which  struck  and  killed  him. 

Appellant  had  a  licensed  examiner,  who  went  down 
into  the  mine  early  in  the  morning  of  the  day  the  in- 
jury occurred  and  examined,  among  other  places,  the 
parting  in  question  «,nd  sounded  the  coal  with  an  iron 
rod  he  carried  in  the  roof  over  the  place  where  Stan- 
haus was  killed,  but  did  not  examine  the  coal  over  the 
gob  and  did  not  make  any  danger  mark  nor  mark  the 
day  and  date  of  his  visit  on  the  walls  of  the  parting. 

Appellant  insists,  first,  that  the  evidence  did  not  tend 
to  prove  the  wilful  violation  of  the  statute  by  the  de- 
fendant ;  second,  that  the  provisions  of  the  mining  stat- 
ute relied  on,  are  not  applicable  to  the  conditions  under 
which  the  deceased  was  working;  and  third,  that  the 
alleged  violations  of  the  statute,  if  proven,  were  not 
the  proximate  cause  of  the  death. 

The  only  question  for  us  to  determine  as  the  case  is 
presented  to  us  is,  whether  the  court  erred  in  refusing 
to  peremptorily  instruct  the  jury  to  find  appellant  not 
guilty. 

Section  18  of  the  Mining  Law  provides  that  when 
working  places  are  discovered  in  which  any  dangerous 
conditions  exist,  the  examiner  shall  place  a  conspicu- 
ous mark  thereat  as  a  notice  to  all  men  to  keep  out  and 
at  once  report  his  finding  to  the  mine  manager.  That 
a  dangerous  condition  existed  in  the  parting  at  the 
place  in  question,  was  shown  by  the  evidence.  It  also 
appeared  that  the  examiner  did  not  sound  the  place 
of  most  imminent  danger  and  that  he  wholly  failed  to 
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comply  with  the  requirements  of  the  statute  that  such 
places  should  be  marked  as  dangerous.  Under  these 
proofs  we  think  it  was  a  proper  question  for  the  jury- 
to  determine  whether  the  neglect  of  appellant  in  this 
regard  was  wilful  or  not.  It  is  claimed  by  appellant 
that  the  provisions  of  the  statute  were  not  applicable  to 
the  conditions  under  which  deceased  was  working  be- 
cause the  character  of  the  work  produced  continuous 
changes ;  that  it  was  part  of  his  duty  to  destroy  or  tear 
down  the  roof  and  also  to  remove  a  dangerous  condi- 
tion or  make  a  dangerous  place  safe.  We  do  not  ac- 
cede to  appellant's  views  in  this  regard.  While  de- 
ceased and  his  sons  were  engaged  in  enlarging  the 
space  to  be  used  for  a  parting  by  making  it  both  wider 
and  higher,  j^et  they  were,  after  all,  simply  engaged 
as  miners,  in  mining  and  loading  coal.  They  were  paid 
for  their  work  according  to  the  amount  of  coal  mined 
by  them,  just  as  other  miners.  It  is  true  they  made 
changes  in  the  conditions  surrounding  them,  as  they 
proceeded  with  their  work,  but  they  would  also  do  so 
had  they  been  engaged  in  opening  out  an  ordinary 
room  in  the  mine.  They  do  not  appear  to  have  been 
engaged  in  making  a  dangerous  place  safe  or  removing 
a  dangerous  condition,  as  the  evidence  does  not  show 
there  was  any  dangerous  condition  existing  in  the  en- 
try at  the  place  in  question  at  the  time  they  were  set 
to  work  there.  Nor  does  the  evidence  show  that  the 
work  in  which  they  were  engaged  was  of  a  more  danger- 
ous character  than  the  work  of  mining  coal  in  other 
portions  of  the  mine.  These  matters  were,  at  least,  all 
clearly  questions  to  be  determined  by  the  jury. 

The  complaints  of  appellant  come  more  nearly  ap- 
plying to  the  proofs  under  the  second  count  of  the  dec- 
laration, which  alleges  that  deceased  was  wilfully  al- 
lowed by  appellant  to  enter  said  entry  for  work,  with- 
out being  under  the  direction  of  the  mine  manager,  be- 
fore the  dangerous  condition  therein  was  made  safe. 
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The  statute,  however,  specifically  requires  that  no  one 
shall  be  allowed  to  enter  the  mine  to  work  therein,  ex- 
cept under  the  direction  of  the  mine  manager,  until  all 
conditions  shall  have  been  made  safe.  There  was  proof 
to  the  effect  that  a  dangerous  condition  existed  in  this 
entry  and  no  attempt  was  made  to  make  it  safe  before 
deceased  went  to  his  work  therein. 

We  are  of  opinion,  that  the  proofs  adduced  under 
the  second  count  of  the  declaration,  were  proper  for 
the  consideration  of  the  jury,  under  instructions  by 
the  court  as  to  the  law. 

The  question  as  to  whether  the  failure  of  appellant 
to  comply  with  the  terms  of  the  statute  was  or  was  not 
the  proximate  cause  of  the  death  of  Stanhaus,  appears 
to  us  under  the  proofs  in  this  case,  plainly  one  for  the 
jury. 

We  are  therefore  of  opinion,  that  the  court  below  did 
not  err  in  refusing  to  give  appellant's  peremptory  in- 
structions of  not  guilty  under  the  first  and  second 
counts. 

The  judgment  will  be  affirmed. 

Affirmed. 


Amanda  Plant,  Plaintiff  in  Error,  v.  T.  P.  Morey,  Defend- 
ant in  Error. 

iNsntncnONS — when  error  to  give  peremptory.  It  is  error  per- 
emptorily to  instruct  for  the  defendant  where  the  proofs  fairly  tend 
to  show  a  cause  of  action. 

Error  to  the  Circuit  Court  of  Bond  county;  the  Hon.  Qeoroe  A. 
Crow,  Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1911. 
Beversed  and  remanded.    Opinion  filed  March  21,  1912. 

John  A.  Bingham  and  F.  M.  Guinn,  for  plaintiff  in 
error. 
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D.  R.  Kinder,  for  defendant  in  error. 

Mr,  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

In  the  declaration  filed  in  this  suit  the  plaintiff, 
Amanda  Plant,  charged  the  defendant,  T.  P.  Morey, 
with  having  made  an  indecent  assault  upon  her. 

The  first  trial  resulted  in  a  verdict  of  not  guilty, 
which  was  set  aside  by  the  court  and  a  new  trial 
awarded.  Upon  the  second  trial,  the  court,  at  the 
close  of  plaintiff's  evidence,  instructed  the  jury,  on 
motion  of  the  defendant,  to  find  him  not  guilty,  and 
gave  judgment  against  plaintiff  for  costs. 

The  only  question  presented  to  us  is,  did  the  trial 
court  err  in  taking  the  case  from  the  jury.  The  evi- 
dence in  the  case  in  addition  to  the  testimony  of  the 
plaintiff,  consisted  of  the  testimony  of  two  other  wit- 
nesses and  the  deposition  of  a  third.  The  facts  as 
they  appeared  from  such  proofs  were  substantially  as 
follows :  At  about  8  o  'clock  in  the  evening  of  October 
17,  1908,  plaintiff,  a  married  woman  and  the  mother 
of  five  children,  went  to  the  court  house  in  Greenville, 
where  she  lived,  in  company  with  Mrs.  Reid,  a  niece, 
who  was  interested  in  a  special  assessment  case  then 
on  trial.  The  court  room,  which  was  on  the  second 
floor  was  reached  by  two  stairways,  leading  to  a  com- 
mon landing  at  the  top.  As  plaintiff  and  her  niece 
reached  the  landing  they  were  met  by  defendant  with 
whom  she  had  but  slight  acquaintance,  who  said,  **Good 
evening  ladies,"  and  shook  hands  with  plaintiff.  When 
he  took  her  hand  he  tickled  the  palm.  She  tried  to  pull 
her  hand  away  from  him  but  he  did  not  at  once  let 
loose  of  it.  She  continued  her  efforts  however  and  he 
soon  released  her  hand.  He  afterwards  stood  be- 
tween her  and  the  court  room  door,  near  which  they 
were  standing,  and  addressed  to  her  improper  pro- 
posals, which  she  rejected.    She  then  passed  into  the 
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court  room  and  asked  her  niece  to  go  home  with  her. 
The  same  night  she  wrote  to  her  husband  informing 
him  what  had  taken  place.  She  became  nervous  over 
the  matter,  was  compelled  to  give  up  her  work  of  sew- 
ing for  others  and  took  treatment  from  her  family 
physician. 

In  C.  &  N.  W.  By.  Co.  v.  Dunlevy,  129  111.  132,  in 
referring  to  a  peremptory  instruction  of  the  kind  in 
question,  the  court  said,  *'In  considering  the  proprie- 
ty of  said  instruction,  we  have  nothing  to  do  with  any 
question  as  to  the  preponderance  of  the  evidence,  or 
the  credibility  of  the  witnesses,  or  the  force  to  be  given 
to  the  evidence  having  a  tendency  merely  to  impeach 
their  veracity.  The  only  question  is,  whether  any  evi- 
dence was  given,  if  true,  would  have  tended  to  sup- 
port a  verdict  for  the  plaintiff. ' ' 

In  Geiger  v.  Geiger,  247  111.  629,  our  Supreme  Court, 
following  the  same  theory  of  the  law,  uses  the  follow- 
ing language:  '*The  rule  established  applicable  to  a 
motion  for  a  direct  verdict,  in  law  cases,  has  been  an- 
nounced so  often  that  it  is  only  necessary  to  briefly 
refer  to  it  at  this  time.  The  question  presented  by 
such  a  motion  is  whether  there  is  any  evidence  fairly 
tending  to  prove  the  cause  of  action  or  fact  affirmed. 
It  is  not  the  province  of  the  trial  judge,  on  such  mo- 
tion to  weigh  the  evidence  and  determine  where  the 
preponderance  is.  Neither  the  trial  court  in  the  first 
instance,  nor  the  court  of  review,  has  anything  to  do 
with  the  question  of  the  preponderance  of  the  evidence 
or  the  credibility  of  the  witnesses,  when  considering 
this  question.  ^^ 

We  are  of  opinion  the  proofs  presented  a  case  fairly 
tending  to  show  a  cause  of  action  and  that  the  same 
should  have  been  submitted  to  a  jury  for  their  deter- 
mination under  proper  instructions  as  to  the  law. 

Reversed  and  remanded. 
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Nick  Romeo,  Administrator,  Appellee,  v.  Western  Coal 

and  Miniiig  Company,  Appellant. 

This  case  is  controlled  by  the  decision  in  Borneo  y.  Western  Coal  & 
Mining  Co.,  157  HL  App.  67. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Williamson  county;  the  Hon.  W.  W.  Dun- 
CAN,  Judge,  presiding.  Heard  in  this  court  at  the  October  term,  191L 
Affirmed.     Opinion  filed  March  21,  1912. 

William  H.  Warder  and  Whitnel,  Browning  &  Gil- 
lespie, for  appellant. 

Benjamin  W.  Pope  and  William  W.  Clemens,  for 
appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  judgment  of  $1,000  in 
favor  of  appellee,  in  a  suit  brought  by  the  latter  to 
recover  damages  for  the  benefit  of  the  next  of  kin  of 
Bruno  Gareffa,  who  is  alleged  to  have  lost  his  life 
while  in  the  employ  and  by  reason  of  the  negligence  of 
appellant. 

The  immediate  cause  of  his  death  was  a  fall  of  rock 
or  slate  from  the  roof  of  the  mine  at  a  place  where  he 
was  engaged  with  other  men  removing  rock,  slate  and 
other  debris,  which  had  previously  fallen  in  an  entry. 

This  case  has  been  in  this  court  once  before  where 
a  judgment  in  favor  of  appellee  was  reversed  and  the 
cause  remanded  on  account  of  errors  in  instructions. 
Eomeo  v.  Western  Coal  &  Mining  Co.,  157  111.  App.  67. 
The  opinion  in  that  case  contains  a  statement  of  the 
allegations  of  the  three  counts  of  the  declaration,  and 
also  of  the  essential  facts  as  they  appeared  upon  that 
trial.    Upon  the  last  trial  in  the  court  below  there  was 
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no  amendment  of  the  declaration  but  the  errors  in  in- 
structions upon  which  the  former  reversal  was  based, 
were  fully  obviated. 

Upon  this  appeal  only  two  reasons  are  urged  by  ap- 
pellant why  the  judgment  should  be  reversed.  One  is, 
that  there  was  no  obligation  on  the  part  of  the  master 
to  exercise  reasonable  care  in  furnishing  Gareffa  a 
reasonably  safe  place  in  which  to  work,  because  he  was 
at  the  time  he  was  injured,  engaged  in  the  work  of 
making  a  dangerous  place  safe.  The  other  is  because 
there  was  no  evidence  in  the  case  tending  to  prove  a 
negligent  order  on  the  part  of  appellant  to  Gareffa,  to 
do  the  work  in  which  he  was  engaged  at  the  time  he  was 
injured. 

In  regard  to  the  first  point  we  said,  when  the  case 
was  here  before :  ' '  The  deceased  was  one  of  the  rock 
gang  and  had  nothing  to  do  with  timbering  and  put- 
ting up  supports  and  while  there  seemed  to  be  a  divis- 
ion of  labor  between  the  men  who  cleaned  up  and  those 
who  timbered  and  put  up  the  supports,  the  main  pur- 
pose of  both  kinds  of  labor,  as  the  evidence  tends  at 
least  to  show,  was  to  make  the  place  where  the  fall 
had  occurred  safe.  *  *  *  As  the  evidence  tended  to  show 
that  deceased  was  so  engaged  in  assisting  to  make  the 
place  safe  at  the  time  he  was  killed,  appellant  had  the 
right  to  have  the  court  instruct  the  jury  as  to  the  ques- 
tion of  its  liability  in  such  case. ' ' 

What  is  above  said  will  apply  with  equal  force  to 
the  facts  shown  on  the  last  tri^l  but  on  that  trial  the 
jury  were  correctly  instructed  upon  the  question  of  the 
liability  of  appellant  in  such  case,  and  as  the  question 
was  one  of  fact  for  the  jury  under  proper  instructions, 
we  do  not  feel  warranted  in  disturbing  their  verdict 
in  that  regard. 

In  regard  to  the  second  question  raised  by  appellant 
we  were  of  opinion  on  the  former  trial  that  there  was 
no  evidence  of  a  negligent  order ;  that  there  was  in  fact 
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no  order  of  any  kind  given  to  the  deceased;  and  that 
therefore  the  modification  of  an  instruction  by  the  court 
which  submitted  the  question  whether  there  was  a  neg- 
ligent order  to  the  jury,  was  erroneous.  Upon  the  last 
trial  we  find  evidence  pertaining  to  this  subject  as  fol- 
lows :  A  witness  who  was  present  at  the  time,  Samuel 
Short,  stated  that  the  pit  boss  was  a  man  named  John 
Burk ;  that  he  heard  Burk  tell  the  men  to  go  to  work 
and  clean  up  the  fall;  that  while  the  roof  in  question 
was  being  sounded  the  men  were  **a  little  bit  leery ^' 
and  did  not  take  hold  to  do  the  work;  that  he  did  not 
know  whether  Gareflfa  was  one  of  them  or  not  but  ^*it 
was  those  Italians,  the  rock  men,  and  Mr.  Burk  told 
them  to  go  to  work.  *It  is  all  right,  I  will  watch  it'  or 
something  like  that,  and  he  put  the  men  to  work." 
Gareflfa  was  one  of  the  rock  gang  and  the  proof  plainly 
shows  was  one  of  those  included  in  the  order  to  go  to 
work.  We  are  therefore  of  opinion  that  on  this  trial 
there  was  proof  tending  to  sustain  the  charge  of  ap- 
pellee that  at  the  time  of  his  injury  Gareflfa  was  acting 
under  a  negligent  order  of  appellant. 

No  errors  appear  to  us  to  have  been  committed  upon 
the  trial  of  the  cause  and  the  judgment  of  the  court  be- 
low is  therefore  alBrmed. 

Judgment  affirmed. 
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Southern  lUinois  Contracting  Company  et  al.,  Appellees,  v. 

William  P.  Launtz,  Appellant. 

Mechanic's  liens — when  decree  against  fee  erroneous,  A  decree 
against  the  fee  of  a  lot  cannot  be  rendered  where  the  structure  erected 
was  pursuant  to  a  leasehold  interest  which  has  expired  and  where 
under  such  leasehold  interest  the  structure  erected  was  to  be  temporary, 
was  to  be  removed,  added  no  value  to  the  real  estate  and  was  in  fact 
a  detriment  thereto. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  St.  Clair  county; 
the  Hon.  Geokgx  A.  Crow,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1911.  Reversed  and  remanded  with  directions. 
Opinion  filed  March  21,  1912. 

James  M.  Dill,  for  appellant. 

M.  D.  Baker,  D.  J.  Sullivan  and  Whitnel,  Brown- 
ing &  Gillespie,  for  appellees. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Appellees  filed  their  bill  in  chancery  in  the  circuit 
court  of  St.  Clair  county,  to  enforce  a  mechanics '  lien 
for  labor  and  material,  against  two  lots  located  in  East 
St.  Louis,  one  of  which  was  owned  by  appellant.  The 
cause  was  referred  to  the  master  in  chancery  and  the 
evidence  taken  before  him  developed  the  following  facts 
concerning  which  there  was  no  dispute : 

Appellant,  William  P.  Launtz,  owns  what  is  known 
as  the  Metropolitan  building,  fronting  on  Missouri  ave- 
nue in  East  St.  Louis  and  also  a  lot  25  feet  wide  and 
100  feet  long  fronting  on  the  same  street  west  of  and 
adjoining  the  Metropolitan  building.  West  of  and  ad- 
joining appellant's  25  foot  lot  was  another  lot  of  the 
same  size,  owned  by  Mrs.  Ida  M.  Chivers  of  Los  An- 
geles, California.  The  surface  of  these  two  lots  was 
about  ten  feet  lower  than  the  street  and  sidewalk  in 
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front  of  them  and  the  space  under  the  sidewalk  was 
not  filled  in.  These  lots  were  vacant,  when  in  the 
early  part  of  June,  1909,  three  men,  Patton,  Deerner 
and  Eoegner,  came  to  appellant  to  rent  his  lot  to  be 
used  in  connection  with  the  Chivers  lot,  for  the  erec- 
tion of  a  structure  called  an  airdome,  for  the  purpose 
of  giving  open  air  summer  entertainments.  Appellant, 
the  only  witness,  who  testified  as  to  the  terms  of  the 
lease,  swore  that  he  leased  them  18  feet  of  his  lot,  re- 
taining the  seven  feet  next  to  the  Metropolitan  build- 
ing so  that  it  would  not  affect  the  light  of  that  building, 
for  the  months  of  July,  August  and  September  for  $60 
or  $65  a  month ;  that  the  renters  were,  at  their  own  ex- 
pense, to  construct  their  airdome  and,  at  their  own  ex- 
pense, to  remove  it  at  the  end  of  the  season,  unless 
there  should  be  some  later  agreement  about  the  mat- 
ter; that  he  had  no  interest  whatever  in  the  airdome; 
that  the  lease  was  a  verbal  one  and  the  rent  money 
named  was  to  be  paid  for  the  ground  rent.  The  les- 
sees, after  the  renting,  proceeded  to  erect  the  airdome 
on  the  two  lots.  It  consisted  of  a  platform  about  37 
feet  wide  and  90  feet  long  level  with  the  sidewalk  and 
was  supported  on  wooden  posts,  resting  on  stone  foot- 
ings some  eight  feet  apart.  There  was  a  stage  at  the 
back  end  of  the  platform  for  giving  exhibitions  and 
dressing  rooms  connected  therewith.  In  front  was  a 
building  of  corrugated  iron  of  sufficient  dimensions  for 
ticket  office,  entrance  and  mechanics'  room,  which  rose 
some  14  feet  above  the  sidewalk.  The  remainder  of  the 
platform  was  open,  being  protected  from  view  on  ap- 
pellant's side  by  the  Metropolitan  building  and  on  the 
opposite  side  by  a  board  fence.  When  the  airdome 
was  nearly  completed  but  before  any  rent  or  bills  for 
labor  or  material  had  been  paid,  the  lessees  used  it 
to  give  some  seven  performances  and  then  decamped. 
They  never  reappeared  in  East  St.  Louis  but  were 
made  parties  to  this  suit  and  service  was  had  upon 
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them  by  publication.  The  building  was  permitted  to 
stand  until  the  front  wall  blew  part  way  over  and  peo- 
ple complained  of  it  as  being  a  dangerous  nuisance 
when  appellant  hired  a  man  to  tear  the  structure  down 
and  pile  it  under  the  sidewalk  where  it  remained  un- 
claimed at  the  time  of  the  suit. 

It  was  shown  by  some  ten  witnesses  that  the  con- 
struction of  the  airdome  was  not  an  improvement  to 
appellant's  lot  but  on  the  contrary  a  detriment  thereto. 

The  court  below  entered  a  decree  dismissing  the  bill 
as  to  Mrs.  Chivers,  who  had  also  been  made  a  defend- 
ant, on  thfe  ground  that  the  proof  failed  to  establish 
the  fact  she  had  knowingly  permitted  the  erection  of 
the  structure  on  her  premises ;  but  decreed  that  unless 
appellant  Launtz  should  within  thirty  days  pay  the 
sum  of  $586.35,  which  was  one  half  of  the  total  amount 
of  the  claims  for  materials,  labor,  etc.,  furnished  by 
complainants  and  the  costs  of  the  suit,  that  such 
amount  should  become  a  lien  on  his  lot  and  the  same 
should  be  sold  by  the  master  in  chancery. 

Appellant's  position  is  that  it  was  error  in  the  court 
to  decree  a  lien  against  his  fee  in  the  lot  because  under 
the  agreement  the  structure  was  to  be  temporary  and 
to  be  removed  at  the  end  of  the  three  months '  lease  and 
that  therefore  the  same  was  no  improvement  to  the 
freehold ;  that  the  law  is,  that  unless  the  structure  be- 
comes a  part  of  the  real  estate  no  mechanics'  lien  can 
be  enforced  and  that  it  must  not  only  become  a  part 
of  but  must  add  value  to  the  real  estate. 

In  20  Am.  &  Eng.  Ency.  of  Law,  (2nd  Ed.)  304,  it  is 
said:  **It  is  usually  considered  essential  to  the  exist- 
ence of  a  mechanics'  lien  that  the  improvement  on  ac- 
count of  which  it  is  claimed  must  appertain  to  and  have 
become  a  part  of  real  estate"  also,  ''The  mechanics' 
lien  is  given  upon  the  principle  that  the  work  or  labor 
or  materials  have  been  a  benefit  to  the  realty  or  have 
enhanced  its  value." 
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It  does  not  necessarily  follow  that  structures  placed 
by  one  person  on  the  land  of  another,  become  a  part 
of  the  real  estate,  as  a  house  erected  l3y  one  upon  the 
land  of  another,  under  an  agreement  it  shall  belong  to 
the  builder,  is  personal  property.  C.  &  A.  R.  R.  Co.  v. 
Goodwin,  111  111.  273. 

This  question  has  recently  been  carefully  considered 
and  the  authorities  reviewed  in  the  case  of  Darlington 
Lumber  Co.  v.  Burton,  156  111.  App.  82.  In  that  case 
a  tract  of  land  was  leased  for  five  years  for  an  amuse- 
ment park  with  the  agreement  that  the  buildings  or 
fixtures  they  should  erect  thereon  might  be  removed 
at  the  end  of  the  lease.  After  the  buildings  were  erect- 
ed and  a  dam  put  in  to  form  a  lake,  the  lessee  defaulted 
in  the  payment  of  rent  and  thereafter  a  bill  was  filed 
by  certain  parties  who  had  furnished  material  for  the 
structures,  seeking  to  enforce  a  mechanics'  lien  against 
the  fee  in  the  premises,  on  account  of  the  permanency 
of  the  improvement.  After  reviewing  a  number  of 
cases  upon  the  subject,  the  court  in  its  opinion  by  Mr. 
Justice  Puterbaugh  says:  ''The  theory  upon  which 
the  mechanics'  lien  laws  are  based  is  that  the  owner 
of  the  fee  is  benefited  by  buildings  and  improvements 
erected  on  the  premises,  they  becoming  a  part  of  the 
realty,  and  that  he  in  right  and  justice  should  pay  for 
this  accruing  benefit  when  it  was  induced  or  encouraged 
by  his  acts.  It  is  founded  upon  the  equitable  doctrine 
that  as  the  land  is  enhanced  in  value  the  owner  of  the 
fee  should  pay  for  the  improvements  when  he  encour- 
aged them.  Where  however  the  lease  provides  that 
any  buildings  and  improvements  that  are  erected  on 
the  demised  premises  by  the  lessee  may  be  removed  by 
him  at  the  expiration  of  the  term,  such  buildings  and 
improvements  as  are  temporary  in  character  and  capa- 
ble of  being  removed  do  not  become  part  of  the  realty, 
but  remain  personal  property.  The  fee  is  in  no  way 
enhanced  in  value  and  the  owner  can  derive  no  benefit 
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therefrom.  In  such  case  there  can  be  no  sound  equita- 
ble basis  for  requiring  the  owner  to  pay  for  the  same 
and  the  lien  of  the  material  men,  if  any  exists,  extends 
only  to  the  leasehold  estate.  ^^ 

In  the  present  case  it  was  shown  by  the  proofs  that 
appellant  had  no  interest  whatever  in  the  building; 
that  it  was  temporary  in  character  and  was  to  be  re- 
moved at  the  end  of  the  lease  imless  some  further  ar- 
rangement, looking  to  the  retention  of  the  building,  was 
entered  into  between  the  lessor  and  the  lessees,  which 
was  not  done ;  also  that  the  structure  instead  of  being 
a  benefit  to  the  premises  and  enhancing  their  value 
was,  as  a  matter  of  fact,  a  detriment.  Applying  the 
doctrine  of  the  above  case,  with  which  we  agree,  appel- 
lees are  not  entitled  to  any  lien  upon  appellant's  fee 
and  as  the  leasehold  interest  has  expired,  they  have  no 
claim  which  can  be  enforced  against  the  premises. 

It  is  insisted  however  by  appellees  that  as  appellant 
knowingly  permitted  his  lessees  to  place  the  structure 
upon  the  premises,  he  thereby  subjected  the  fee  to 
liens  for  labor  and  material  furnished  in  connection 
therewith.  The  law  on  this  subject  as  laid  down  in 
Haas  Elec.  Mfg.  Co.  v.  Springfield,  236  111.  452,  is,  that 
where  the  owner  of  the  fee  consents  that  the  lessee 
shall  make  improvements,  which  shall  remain  upon  the 
property  for  the  benefit  of  the  lessor  at  the  expiration 
of  the  lease,  his  interest  shall  be  subject  to  the  lien. 
But  where,  as  in  this  case,  the  structures  erected  by  the 
lessee  are  to  be  removed  at  the  expiration  of  the  lease 
and  no  permanent  benefit  accrues  to  the  premises,  then 
only  the  leasehold  estate  and  not  the  fee  is  liable  to  the 
lien. 

Appellees  assigned  as  a  cross  error  that  the  court 
erred  in  admitting  evidence  of  the  terms  of  the  con- 
tract between  appellant  and  its  lessee.  In  our  view  of 
the  law  as  above  expressed,  the  rights  of  the  parties 
depended  to  a  large  extent  upon  the  terms  of  the  con- 
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tract  between  appellant  and  his  lessees  and  therefore 
it  was  both  proper  and  necessary  that  the  terms  of 
that  contract  should  be  disclosed  to  the  court. 

For  the  reasons  above  given,  the  decree  of  the  cir- 
cuit court  will  be  reversed  and  the  cause  remanded 
with  directions  to  the  court  below  to  dismiss  the  bill 
for  want  of  equity. 

Reversed  and  remanded  with  directions. 


T.  R.  Kelley,  Appellee,  v.  Qeorge  W.  Martin,  Appellant. 

Accord  and  satispaotion — how  must  he  established.  An  accord 
and  satisfaction  where  relied  upon  must  be  established  by  a  preponder- 
ance of  the  evidence. 

Assumpsit.  Appeal  from  the  City  Court  of  Marion;  the  Hon.  W.  W. 
Clemens,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1911.    Affirmed.     Opinion  filed  March  21,  1912. 

Sawyer  &  Kimmel,  for  appellant. 

W.  W.  Skaggs  and  D.  T.  Habtwbll,  for  appellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  judgment  of  the  city  court 
of  Marion  in  a  suit  brought  by  appellee,  a  real  estate 
agent,  to  recover  a  balance  claimed  to  be  due  him  as 
commissions  for  the  sale  of  183  acres  of  land  placed 
in  his  hands  for  sale  by  appellant. 

The  cause  was  tried  by  the  court  without  a  jury  and 
resulted  in  a  finding  and  judgment  in  favor  of  appellee 
for  $207.50.  There  was  no  controversy  as  to  the  em- 
ployment of  appellee  nor  that  he  sold  the  premises  for 
a  satisfactory  price.    It  was  claimed  however  by  appel- 
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lant  that  at  the  time  he  placed  the  land  in  the  hands 
of  appellee  for  sale  it  was  agreed  between  them  that 
appellee  would  sell  the  same  for  him  for  a  commission 
of  $250,  while  on  the  other  hand,  appellee  claims  that 
appellant  told  him  if  he  would  take  the  land  and  sell 
it  for  him,  he  would  pay  full  commission  for  it  or  all 
that  appellee  got  for  the  same,  over  $60  an  acre,  and 
that  he  hoped  appellee  would  make  a  thousand  dollars. 
It  was  shown  that  by  ''full  commission''  was  meant 
five  per  cent  of  the  selling  price.  Appellee  procured 
a  purchaser  for  the  premises,  one  Samuel  Stearns,  and 
after  some  negotiations,  agreed  to  sell  the  same  to  him 
for  $62.50  an  acre.  Stearns,  appellee  and  appellant 
then  went  to  the  office  of  an  attorney  who  prepared  a 
bond  for  a  deed.  Stearns  made  out  his  check  for  $1000 
and  gave  it  to  appellant  and  the  latter  was  about  to 
sign  the  bond  when  he  asked  appellee  how  much  com- 
mission he  owed  him  and  a  controversy  over  the 
amount  arose  between  them.  Appellee  insisted  that 
he  was  entitled  under  his  contract  to  a  full  commission 
of  five  per  cent  upon  the  price  the  land  sold  for.  Ap- 
pellant refused  to  pay  this  amount  but  oflfered  to  pay 
appellee  $200  for  commissions  which  offer  he  after- 
wards increased  to  $250. 

Appellee  refused  to  accept  the  amount  oflfered  and 
thereupon  appellant  returned  the  $1000  check  to 
Steams  and  the  trade  was  abandoned.  About  a  week 
later,  with  no  further  or  diflferent  agreement  concern- 
ing the  commissions,  appellant,  as  he  testified,  met  ap- 
pellee and  said  to  him  '*We  had  just  as  well  go  ahead 
with  the  trade,"  and  also  saw  Mr.  Stearns  and  said 
to  him  ''I  gues9  we  had  just  as  well  go  ahead  with  the 
trade  as  I  would  have  to  pay  Kelley  anyway. ''  Appel- 
lee's testimony  is  that  appellant  at  this  time  said  he 
wanted  to  make  the  trade  ''just  like  it  was."  Appellee 
accordingly  got  into  communication  with  Stearns  and 
the  trade  was  consummated.    The  same  check  for  $1000 
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which  had  been  formerly  made  out  by  Stearns  was 
given  to  appellant  who,  in  company  with  Steams  and 
appellee,  took  it  to  the  First  National  Bank  of  Marion 
where  appellant  presented  it  to  the  assistant  cashier 
and  told  him  to  place  $750  to  his  credit  and  make  out 
a  check  for  $250  in  favor  of  appellee  for  his  commis- 
sion. Appellee  thereupon  said  that  was  not  all  appel- 
lant owed  him ;  that  he  owed  him  a  full  commission  of 
five  per  cent;  that  he  would  not  accept  the  check  for 
$250  except  part  payment,  to  which  appellant  replied, 
that  if  appellee  accepted  it  at  all,  he  must  accept  it  in 
full  payment  of  all  he  owed  him.  Thereupon  both 
appellant  and  appellee  left  the  bank  without  having 
come  to  any  agreement,  appellant  however  leaving  the 
check  with  the  assistant  cashier. 

The  court  below  could  not,  in  our  opinion  from  the 
evidence,  do  otherwise  than  find  that  there  was  a  con- 
tract for  commissions  between  the  parties  as  claimed 
by  appellee.  When  appellee  undertook  to  sell  a  second 
time,  it  must  have  been  on  his  own  terms,  as  he  had 
yielded  nothing.  Appellant  however  relies  upon  an 
accord  and  satisfaction  based  on  what  he  claims  was 
an  acceptance  of  the  check  by  appellee  after  the  two 
had  left  the  bank. 

Upon  the  question  as  to  what  took  place  at  the  time 
of  the  claimed  acceptance  of  tlie  check,  there  is  only  the 
testimony  of  appellee  and  the  assistant  cashier. 

Appellee  testified  that  he  went  back  to  the  bank  later 
and  found  that  the  cashier  had  given  him  credit  for  the 
$250,  but  that  appellant  still  owed  him  a  balance  of 
$321.85.  The  assistant  cashier,  Mr.  Campbell,  testified 
that  after  appellant  left  the  bank  he  asked  the  cashier 
what  to  do  with  the  check  and  he  said  ' '  Give  Mr.  Kelley 
credit  for  it;"  that  Mr.  Kelley  was  present  when  he 
was  given  credit  for  the  check  but  whether  or  not  Kel- 
ley heard  the  direction  of  the  cashier,  witness  did  not 
state. 
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Witness  further  stated:  ''Mr.  Martin  did  not  tell 
me  not  to  let  Mr.  Kelley  have  the  check  unless  in  full 
payment ;  he  told  me  that  that  was  all  he  owed  Kelley 
and  if  Kelley  got  any  more  it  would  be  at  the  end  of 
a  law  suit.  He  did  not  tell  me  not  to  pay  this  $250 
to  Kelley  unless  Kelley  accepted  it  in  full  payment. 
He  did  not  say  that  in  substance. ' ' 

There  being  no  controversy  as  to  what  took  place  in 
reference  to  the  crediting  of  the  check  to  appellee,  it 
might  well  be  that  the  question  of  accord  and  satisfac- 
tion should  be  considered  a  legal  proposition  and  as 
there  were  no  propositions  of  law  presented  to  the 
court,  the  question  was  not  preserved  for  determina- 
tion by  us ;  but,  waiving  this  question,  it  was  necessary 
for  appellant,  in  order  to  sustain  his  claim  of  accord 
and  satisfaction  that  he  prove  the  same  by  a  preponder- 
ance of  the  evidence  and  this  it  appears  to  us  he  failed 
to  do. 

The  claim  of  appellee  on  the  trial  was  that  he  was 
entitled  to  five  per  cent  commission  on  the  sale,  which 
would  amount  to  $571.85.  As  against  this  amount  he 
gave  credit  for  the  amount  of  the  check,  $250,  and 
claimed  there  was  still  $321.85  due  him. 

Appellee  stated  however  that  in  his  conversation 
with  appellant,  the  latter  said  he  would  pay  him  the 
full  commission  or  all  that  he  would  get  over  $60  per 
acre.  There  were  183  acres  and  the  land  sold  for  $62.50 
per  acre,  which  would  be  $2.50  per  acre  in  excess  of 
the  amount  named,  and  would  make  the  total  commis- 
sions figured  on  that  basis,  amount  to  $457.50.  If  from 
the  total  commission  there  be  deducted  the  $250  check, 
there  remains  $207.50  which  is  the  amount  for  which 
the  court  below  gave  judgment.  While  the  evidence 
would  have  supported  the  judgment  for  the  greater 
commission,  there  was  no  error,  of  which  appellant 
can  take  advantage,  in  the  giving  of  judgment  against 
him  for  the  lesser  amount.  The  judgment  of  the  court 
below  will  be  affirmed. 

Affirmed. 
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Alfred  N.  Demiiig  et  al.,  Appellees,  v.  The  Pnideotial  lo- 
suraoce  Company  of  America,  Appellant. 

1.  iNsnsANOB — when  partial  exclusion  of  appUoationa  proper.  If 
the  policy  sued  upon  recite  that  the  same  contained  ''the  entire  con- 
tract between  the  parties,"  the  applications  upon  which  they  are  pred- 
icated are  not  necessarily  competent  in  the  entirety.  Held,  in  this 
case,  that  the  ruling  of  the  trial  judge  in  admitting  only  such  portions 
of  the  application  in  question  as  distinctly  pertained  to  the  special  pleaa 
was  proper. 

2.  Insurance — what  evidence  incompetent  to  defeat  recovery.  Held, 
that  where  the  application  upon  which  the  policy  was  predicated  was 
not  made  part  of  such  policy  that  it  was  proper  for  the  court  to  refuse 
to  permit  a  witness  offered  by  the  defendant  to  answer  questions  seek- 
ing to  ascertain  whether  or  not  defendant  insured  the  lives  of  i)erson8 
having  tuberculosis  or  the  lives  of  persons  whose  parents,  brothers  or 
sisters  were  known  to  have  had  consumption;  also  as  to  whether  the 
answers  of  the  applicant  as  to  the  condition  of  his  health  were  material 
to  the  risk  insured  and  whether  the  policy  would  have  been  issued  had 
the  answer  to  one  of  the  questions  disclosed  that  the  applicant  had  a 
sister  who  died  of  consumption. 

3.  Insurance — when  umoundness  of  applioant'e  health  oonsiitutes 
defense,  A  provision  in  a  policy  which  provides  that  the  company  shall 
not  be  liable  except  to  return  the  premiums  paid  if  the  insured  on  the 
date  of  the  policy  is  not  in  sound  health  is  a  valid  provision  and  if  and 
where  sustained  by  the  evidence  constitutes  a  good  defense  unless  it 
appear  that  the  defendant  at  the  time  it  issued  such  policy  had  knowl- 
edge that  the  health  of  the  insured  was  not  sound.  Knowledge  of  un- 
soundness is  sufficient  to  constitute  a  waiver  irrespective  of  knowledge 
of  the  exact  condition  which  caused  the  unsoundness  of  the  insured's 
health.  • 

4.  INSTTRANCE — when  instruction  as  to  false  answers  in  application 
erroneous.  Held,  in  this  case,  that  the  instructions  of  the  court  as  to 
what  was  essential  to  constitute  the  defense  upon  the  ground  of  false 
answers  made  by  the  insured  were  proper  so  far  as  one  policy  sued 
upon  was  concerned  but  were  erroneous  as  to  the  other  policy  in  suit. 

5.  Evidence — when  leading  questions  improper.  It  a  witness 
state  that  he  does  not  recollect  a  part  of  a  material  conversation  the 
party  interrogating  him  is  entitled  to  refresh  his  recollection  but  not 
by  putting  in  the  mouth  of  the  witness  the  exact  words  which  he  desires 
him  to  employ. 

6.  Instructions — when  upon  right  to  disregard  testimony  of  wit- 
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ness  erroneous.  It  is  only  where  a  witness  has  knowingly  and  wilfully 
sworn  falsely  to  some  fact  material  to  the  issue  that  the  jury  is  entitled 
to  disregard  his  entire  testimony  and  an  instruction  which  violates  this 
rule  is  erroneous  and  ground  for  reversal. 

Assumpsit.  Appeal  from  the  City  Court  of  Herrin ;  the  Hon.  Robert 
T.  Cook,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1911.     Reversed  and  remanded.     Opinion  filed  March  21,  1912. 

John  M.  Herbert  and  Denison  &  Spiller,  for  appel- 
lant. 

William  A.  Schwartz  and  Herbert  A.  Hays,  for  ap- 
pellees; A.  D.  Morgan,  of  counsel. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

This  is  a  suit  in  assumpsit  brought  by  appellees,  as 
administrators  of  the  estate  of  Claud  Deming,  de- 
ceased, to  recover  the  amount  of  two  life  insurance 
policies,  issued  by  appellant  on  the  life  of  their  intes- 
tate, who  died  January  19,  1910.  One  of  the  policies 
was  for  $190,  and  was  dated  May  10,  1909,  while  the 
other  dated  December  20,  1909,  was  for  $500. 

The  declaration  contained  two  counts  each  declaring 
upon  one  of  the  policies  in  the  usual  form  and  setting 
out  the  policies  in  full.  Appellant  filed  five  special 
pleas.  The  first  averred,  it  was  provided  in  the  pol- 
icies that  the  liability  should  be  limited  to  a  return  of 
the  premiums  paid,  if  the  insured  was  not  in  sound 
health  at  the  time  they  were  issued;  that  the  insured 
was  not  in  sound  health  at  said  time  and  therefore  the 
liability  was  limited  to  the  amount  of  the  premiums 
paid.  Special  pleas  2,  3  and  4  set  forth  certain  ques- 
tions and  the  answers  thereto,  contained  in  the  applica- 
tion for  insurance,  in  reference  to  the  health  of  the  in- 
sured at  that  time  and  prior  thereto,  and  the  fifth  a 
question  and  answer  as  to  whether  either  parent  or  any 
brother  or  sister  had  died  of  consumption,  and  alleged 
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that  the  answers  made  by  the  insured  to  these  ques- 
tions, were  false.  The  replication  to  the  first  special 
plea  stated  that  the  insured  informed  appellant 's  agent 
when  he  took  the  application,  that  he  was  not  in  sound 
health  and  that  by  issuing  the  same,  with  such  knowl- 
edge, appellant  waived  such  provision  of  the  policy. 
As  to  the  other  special  pleas,  appellees  replied  that  the 
answers  relied  on  therein  as  a  defense,  were  written 
by  appellant's  agent  without  the  knowledge  or  con- 
sent of  the  insured. 

Upon  the  trial  there  was  a  verdict  in  favor  of  appel- 
lees for  $458.33  1-3  which  was  followed  by  a  judgment 
for  a  like  amount. 

Appellant  assigns  and  argues  as  reasons  why  the 
judgment  in  this  case  should  be  reversed,  errors  claim- 
ed to  have  been  committed  by  the  trial  court  in  its 
rulings  in  regard  to  the  evidence  and  instructions. 

Upon  the  trial  appellant,  to  sustain  the  allegations  in 
its  special  pleas  offered  the  written  applications  made 
by  deceased  for  insurance.  Each  of  these  applications 
contained  the  following  statement: 

^'I  hereby  apply  for  insurance  for  the  amount  herein 
named  and  I  declare  that  the  answers  to  the  above 
questions  are  complete  and  true  and  were  written  oppo- 
site the  respective  questions  by  me  or  strictly  in  ac- 
cordance with  my  directions.  I  agree  that  said  answers 
with  this  declaration,  shall  form  the  basis  of  a  contract 
of  insurance  between  me  and  the  Prudential  Insurance 
Company  of  America,  and  that  the  policy  which  may  be 
granted  by  the  company  in  pursuance  of  this  applica- 
tion, shall  be  accepted  subject  to  the  conditions  and 
agreements  contained  in  said  policy." 

Among  the  questions  and  answers  in  the  application 
were  the  following : 

**Q.  What  is  the  present  condition  of  health?  A. 
Good." 

^'Q.  Has  either  parent  or  any  brother  or  sister  died 
of  consumption?     A.  No." 
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"Q.  Has  life  proposed  ever  suffered  from  consump- 
tion?   A.  No.'' 

When  the  first  application  was  offered  in  evidence, 
the  court  said :  '  *  The  application  will  be  admitted  so 
far  as  it  goes  to  the  questions  and  answers  with  refer- 
ence to  sound  health,  with  reference  to  the  condition 
of  the  deceased,  his  condition  of  health,  as  to  whether 
or  not  any  parent  or  brother  or  sister  has  died  with 
consumption."  The  same  ruling  of  the  court  was 
made  in  reference  to  the  second  application  when  it 
was  offered.  In  this  appellant  claims  the  court  erred, 
contending  that  it  took  the  whole  of  the  applications 
to  present  the  full  import  of  the  matters  and  things 
represented  by  the  deceased  in  his  applications  and 
the  result  was  to  deprive  appellant  of  proper  and  ma- 
terial evidence  under  its  special  pleas.  Special  stress 
is  laid  by  appellant  upon  the  fact  that  by  such  rul- 
ing it  was  deprived  of  the  statement  of  Deming, 
above  referred  to,  that  the  answers  made  to  the  ques- 
tions were  true,  were  written  in  accordance  with  bis 
directions  and  that  he  agreed  they  should  form  the 
basis  of  the  contract  of  insurance  between  him  and 
the  company.  The  objections  of  appellant  and  the  rul- 
ing of  the  court,  raise  the  question  whether  the  applica- 
tions are  to  be  taken  and  considered  as  part  of  the  con- 
tracts of  insurance.  The  first  policy  of  insurance  did 
not  make  the  application  a  part  of  the  contract,  but 
on  the  contrary  contains  this  provision : 

*'This  policy  contains  the  entire  contract  between 
the  parties  hereto  and  all  statements  made  by  the  in- 
sured shall  in  the  absence  of  fraud,  be  deemed  repre- 
sentations and  not  warranties,  and  no  such  statements 
shall  avoid  the  policy  or  be  used  as  a  defense  to  a  claim 
thereunder. ' ' 

The  language  of  this  provision  appears  to  us  un- 
equivocal and  easy  to  be  understood.  By  its  terms  the 
application,  including  the  questions  and  answers  there- 
in contained,  is  plainly  precluded  from  becoming  a  part 
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of  the  contract,  and  the  agreement  of  the  insured  in 
his  application  that  the  same  shall  form  the  basis  of 
the  contract  of  insurance,  cannot  overcome  the  plain 
language  of  the  policy  thereafter  issued  and  which  con- 
stituted the  contract  of  insurance.  The  provision  upon 
this  subject  in  the  second  policy  was  not  as  broad  and 
far-reaching  as  that  in  the  first,  the  whole  statement 
being  *'this  policy  contains  the  entire  contract  between 
the  parties  hereto.''  These  provisions,  however,  were 
both  sufficient  to  justify  the  court  below  in  excluding 
all  of  the  two  applications,  except  the  questions  and 
answers  admitted  by  him  as  set  forth. 

The  next  contention  of  appellant  is,  the  court  erred 
in  refusing  to  permit  a  witness  offered  by  appellant  to 
answer  questions  seeking  to  ascertain  whether  or  not 
appellant  insured  the  lives  of  persons  having  tubercu- 
losis or  the  lives  of  persons  whose  parents,  brothers 
or  sisters  were  known  to  have  had  consumption;  also 
whether  the  answers  of  the  applicant  as  to  the  condi- 
tion of  his  health  were  material  to  the  risk  insured 
and  whether  the  policy  would  have  been  issued  had  the 
answer  to  one  of  the  questions  disclosed  that  the  appli- 
cant had  a  sister  die  of  consumption.  This  evidence 
was  incompetent  under  the  provision  of  the  first  policy 
in  reference  to  statements  made  bv  the  insured  last 
above  mentioned. 

It  is  not  quite  so  clear  as  to  whether  or  not  this  proof 
was  admissible  under  the  second  policy,  which  did  not 
contain  the  words  last  referred  to,  but  did  contain  the 
statement  that  the  policy  contained  the  entire  contract 
between  the  parties  thereto.  But  even  under  this  con- 
tract, we  are  inclined  to  the  opinion  that  such  evidence 
was  properly  excluded.  We  think  it  would  not  hav^e 
been  proper  to  have  permitted  this  witness  to  testify 
as  to  what  appellant  might  have  done  under  any  other 
circumstances,  than  those  existing  here.  If  the  an- 
swers of  the  applicant  to  the  questions  referred  to  were 
admissible  under  the  second  policy,  the  question  of 
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their  materiality  was  for  the  jury  and  not  the  witness 
to  determine. 

A  witness  on  behalf  of  appellant,  Dr.  Brooks,  was 
interrogated  concerning  a  conversation  he  had  with  the 
insured  and  after  detailing  part  of  the  conversation 
stated  that  he  did  not  remember  just  what  was  said 
but  there  was  a  good  deal.  Thereupon  counsel  for 
appellant  addressed  this  question  to  him,  **To  refresh 
your  recollection,  didn't  he  say  he  had  footed  the 
company  f  An  objection  on  the  part  of  appellees  to 
this  question  was  sustained  by  the  court  and  of  this 
ruling  appellant  also  complains.  While  appellant  had 
a  right  to  learn  all  the  conversation  in  question,  yet 
it  was  manifestly  improper  for  counsel  to  put  the 
desired  words  in  the  mouth  of  his  own  witness,  but 
the  detailing  of  the  conversation  should  have  been 
left  to  the  witness  himself  as  the  court  determined. 
Appellant  makes  many  other  criticisms  of  rulings  of 
the  trial  court  in  regard  to  the  evidence,  all  of  which 
we  have  examined,  but  we  find  in  them  no  error  af- 
fecting the  trial  of  the  case  in  any  material  way. 

The  policies  of  insurance  in  suit  each  contained  the 
following  provision: 

''The  company's  liability  under  this  policy  shall 
be  limited  to  a  return  of  the  premiums  paid  hereon 
if  the  insured  die  before  the  date  hereof  or  if  on  said 
date  the  insured  be  not  in  sound  health." 

This  was  a  material  provision  of  the  contracts  of 
insurance  and  if  as  claimed  by  appellant,  Deming  was 
not  in  sound  health  at  the  time  the  two  policies  were 
issued,  a  recovery  on  the  part  of  appellees  could  not 
be  sustained  under  the  pleadings  in  this  case  for 
more  than  the  amount  of  the  premiums  paid,  unless 
proof  were  made  by  them  of  such  knowledge  and  such 
actions  on  the  part  of  the  agent  of  appellant,  as  would 
in  law  bar  the  right  of  appellant  to  insist  on  such  de- 
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fense.     With  this  in  view  appellees  gave  their  first 
instruction,  which  was  as  follows: 

**The  court  instructs  the  jury  that  an  insurance  com- 
pany cannot  insist  upon  a  forfeiture  of  a  policy  for 
a  cause  which  was  in  the  knowledge  of  its  agent  at 
the  time  the  application  for  the  policy  was  taken  and 
in  this  case,  if  you  believe  from  the  evidence  that  the 
agent  of  defendant  was  informed  by  the  assured  at 
the  time  the  application  for  insurance  was  taken,  that 
he  was  not  in  good  health,  then  and  in  that  case  the 
defendant  cannot  insist  upon  a  forfeiture  of  the  policy 
in  evidence,  under  the  claim  that  the  assured  was  not 
in  sound  health  on  the  date  of  the  policy,  provided 
you  believe  from  the  evidence,  that  the  condition  of 
Claud  Deming 's  health  was  no  worse  on  the  date  of 
the  issuing  of  the  policy  in  evidence,  than  when  the 
respective  applications  for  insurance  were  made." 

Appellant  insists  that  this  instruction  was  erroneous 
for  the  reason,  that  although  the  agent  might  have 
known  at  the  time  the  policies  were  issued  the  in- 
sured was  not  in  sound  health,  yet  he  might  not  have 
known  that  the  insured  was  at  that  time  afflicted  with 
consumption  which  the  evidence  shows  subsequently 
caused  his  death ;  that  in  order  to  constitute  a  waiver, 
the  knowledge  on  the  part  of  the  agent  must  have 
been  that  the  insured  was  aflflicted  with  consumption 
and  the  instruction  should  have  so  stated. 

In  Prov.  Life  Soc.  v.  Cannon,  201  111.  260,  it  is  said: 
**  Notice  to  the  agent  at  the  time  of  the  application  for 
the  insurance,  of  facts  material  to  the  risk,  is  notice  to 
the  insurer  and  will  prevent  it  from  insisting  upon  a 
forfeiture  for  causes  within  the  knowledge  of  the 
agent."  The  instruction  complained  of  followed  the 
language  used  in  the  policy  and  covered  and  included 
in  its  terms,  not  only  consumption  but  any  other  mala- 
dy or  disease  which  might  cause  unsound  health.  If 
the  agent  of  appellant  was  notified  when  he  took  the 
application  for  insurance,  that  the  insured  was  not 
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in  sonnd  health,  then  it  is  not  entitled  to  avail  it- 
self as  a  defense  of  that  provision  of  the  policy,  which 
limited  its  liability  if  the  insured  was  at  such  time 
not  in  sound  health,  and  it  is  immaterial  what  caused 
such  condition  of  health  on  the  part  of  the  insured. 
There  was  therefore  no  error  in  the  giving  of  appel- 
lees' instruction  No.  1. 

The  second  instruction  given  for  appellees  told  the 
jury  that  before  appellant  could  avail  itself  of  the  an- 
swers made  by  Claud  Deining  to  the  questions  set  out 
in  its  special  pleas,  it  devolved  upon  it  to  prove  by 
a  preponderance  of  the  evidence  that,  among  other 
things,  the  same  were  made  by  the  said  Doming  to  de- 
fraud appellant.  This  same  statement  of  the  law  was 
contained  in  other  instructions  given  for  appellees  and 
was  inserted  by  the  court  as  a  modification  in  certain 
instructions  given  for  appellant.  The  criticism  of 
appellant  to  this  theory  of  the  law  is,  that  it  required 
more  proof  of  appellant  in  order  to  avail  itself  of  the 
defense  named,  than  was  required  by  law;  that  all 
that  was  necessary  for  appellant  to  show  was  that  the 
statement  was  made  by  the  insured,  that  it  was  know- 
ingly false  and  was  material  to  the  risks,  and  that  un- 
der such  circumstances  it  must  be  presumed  to  be 
fraudulently  made.  We  think  these  instructions  and 
this  theory  of  the  law  were  proper  so  far  as  the  right 
of  recovery  under  the  first  policy,  was  concerned,  as 
that  policy  contained  the  provision  above  referred  to, 
that,  **all  statements  made  by  the  insured  shall,  in  the 
absence  of  fraud  be  deemed  representations  and  not 
warranties,  and  no  such  statement  shall  avoid  the  pol- 
icy or  be  used  as  a  defense  to  a  claim  thereunder." 
But  this  provision  was  omitted  altogether  from  the 
second  policy,  as  we  have  above  seen,  and  in  the  ab- 
sence of  such  provision  all  that  was  necessary  to  per- 
mit appellant  to  avail  itself  of  the  defense  referred  to, 
was  that  it  should  appear  from  the  proofs  the  answers 
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of  Deming  were  false  at  the  time  they  were  made,  that 
he  knew  that  they  were  untrue  and  that  the  fact  con- 
cealed or  the  falsehood  expressed,  was  material  to  the 
risk.  Globe  M.  Ins.  Ass'n  v.  Wagner,  188  111.  133; 
Prov.  Life  Savings  Soc.  v.  Cannon,  103  111.  App.  534; 
Aetna  Life  Ins.  Co.  v.  King,  84  111.  App.  171.  The 
theory  of  the  law  adopted  by  the  court  as  above  set 
forth  and  the  instructions  given  containing  the  same, 
were  therefore  erroneous  as  applied  to  the  case  under 
the  second  policy. 

Appellant  complains  of  the  15th  instruction  given  for 
appellees,  which  informed  the  jury  if  they  believed 
from  the  evidence,  that  any  witness  had  wilfully  and 
knowingly  and  corruptly  sworn  falsely  to  any  material 
element  in  the  case,  or  that  any  witness  had  wilfully 
and  knowingly  and  corruptly  exaggerated  any  fact 
or  circumstance,  material  to  the  issues  in  the  case,  they 
had  a  right  to  reject  the  entire  testimony  of  such  wit- 
ness, except  in  so  far  as  corroborated  by  other  credi- 
ble evidence  or  by  facts  and  circumstances  appearing 
in  the  case.  In  Chicago  City  Ry.  Co.  v.  Allen,  169  111. 
287,  the  court  in  discussing  an  instruction,  containing 
language  somewhat  similar  to  that  used  here,  says: 
**It  is  not  the  law  the  entire  testimony  of  a  witness 
may  be  rejected  from  consideration  by  the  jury,  upon 
the  ground  the  witness  has  knowingly  and  wilfully 
exaggerated  any  fact  or  circumstance  but  only  when 
he  has  knowingly  and  wilfully  sworn  falsely  to  some 
matter  or  thing  material  in  its  character."  And  in  C. 
&  S.  L.  Ry.  Co.  V.  Kline,  220  111.  334,  it  is  stated,  that 
the  law  *  *  has  never  sanctioned  any  such  proposition  as 
that  a  jury  may  disregard  the  entire  testimony  of  a  wit- 
ness, who,  they  think,  has  either  belittled  or  exagger- 
ated some  material  fact  about  which  he  testified.  The 
doctrine  falsus  in  uno  falsus  in  omnibus,  is  only  applied 
as  a  rule  of  law,  to  a  witness  who  has  knowingly  and 
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wilfully  sworn  falsely  to  some  fact  material  to  the 
issue.*' 

The  rule  of  law  above  referred  to,  does  not  appear 
to  us  to  be  in  conflict  with  the  case  of  the  Chicago  City 
By.  Co.  V.  Bundy,  210  111.  39,  where  somewhat  similar 
language  was  used  in  an  instruction  given  for  appel- 
lant, but  the  only  question  raised  was  as  to  whether  the 
court  rightfully  modified  the  instruction  by  striking 
out  other  portions  thereof.  Instruction  No.  15  was 
therefore,  in  our  opinion,  erroneous  and  the  giving  of 
it  constituted  reversible  error. 

On  the  trial  appellant  presented  seven  special  in- 
terrogatories, which  were  refused  by  the  court.  All 
of  these  might  well  have  been  submitted  to  the  jury 
and  we  think  it  was  error  for  the  court  to  refuse  to 
submit  the  first  two,  one  of  which  asked  the  question, 
**Was  the  deceased,  Claud  Deming,  in  sound  health 
at  the  time  the  policy  involved  in  this  case  was  is- 
sued!" and  the  second  presented  the  same  question  in 
reference  to  the  second  policy. 

Appellees  contend  that  the  special  interrogatories 
above  referred  to  are  not  properly  before  this  court 
and  a  motion  was  made  by  them  to  expunge  or  strike 
the  same  from  the  record.  We  do  not  think  it  neces- 
sary however  to  discuss  the  question  raised  by  this 
motion  and  a  countermotion  of  appellant  upon  the 
subject,  for  the  reason  that  the  case  must  be  reversed 
and  remanded  for  errors  in  instructions,  as  above  set 
forth,  and  we  have  only  referred  to  the  special  inter- 
rogatories in  order  that  our  views  upon  the  question 
might  be  given  for  the  benefit  of  the  court  below, 
should  there  be  another  trial  of  the  case. 

Reversed  and  remanded. 
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Susan  E.  Reigel,  Appellee,  v.  Des  Moines  Life  Insurance 

Company,  Appellant. 

1.  Verdicts — wheti  set  aside  as  against  the  evidence,  A  verdict 
clearly  and  manifestly  against  the  weight  of  the  evidence  will  be  set 
aside  on  review. 

2.  Instructions — when  a^  to  effect  of  introduction  of  promissory 
note  erroneous.  An  instruction  which  tells  the  jury  that  the  introduc- 
tion of  a  promissory  note  is  only  prima  facie  evidence  of  execution  and 
indebtedness  and  that  unless  they  find  after  a  full  consideration  of  all 
the  evidence  that  plaintiff  at  the  time  she  is  alleged  to  have  signed  said 
rote  knew  and  understood  the  nature  of  the  paper  she  was  signing  and 
knowingly  signed  it  and  that  she  was  then  indebted  to  the  defendant 
for  the  account  named  therein,  the  eaid  note  should  not  be  allowed  as  a 
set-off  againet  the  demand  of  the  plaintiff  on  the  policy  sued  on,  held, 
erroneous,  first,  because  such  instruction  stated  the  law  to  be  that  the 
note  introduced  in  evidence  was  only  prim>a  facie  evidence  of  the  exe- 
cution and  indebtedness  and  to  give  it  effect  in  this  case  required  ad- 
ditional proof  that  the  plaintiff  knew  the  nature  of  the  paper  when 
Fhe  signed  it  and  knowingly  signed  it  and  second  because  the  instruc- 
tion as  a  whole  might  readily  lead  the  jury  to  believe  that  notwith- 
standing it  appeared  the  plaintiff  sigrcd  the  note  in  question  yet  the 
burden  was  on  the  defendant  to  thow  that  she  at  the  time  of  signing 
understood  its  nature  and  knowingly  signed  it. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Crawford  county;  the 
Hon,  Enoch  E.  Newlin,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.  Reversed  and  remanded.  Opinion  filed  March 
21,  1912. 

Casper  Schenk  and  McCarty  &  Arnold,  for  ap- 
pellant. 

Parker  &  Eagleton  and  George  W.  Jones,  for  ap- 
pellee. 

Mr.  Presiding  Justice  Higbee  delivered  the  opinion 
of  the  court. 

Appellee  brought  this  suit  on  a  life  insurance  policy 
issued  by  appellant,  to  recover  the  guaranteed  cash 
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surrender  value  of  the  same,  amounting  to  $504,  to- 
gether with  the  accumulated  surplus  claimed  to  be 
$107.10. 

Appellant  filed  a  plea  of  general  issue,  a  tender  of 
$248.26  and  general  issue  as  to  the  balance,  a  plea 
of  set-off  to  the  amount  of  a  note  of  $271  with  ac- 
crued interest  and  also  another  plea  it  denominates 
'*a  common  count  set-off''  of  $362.84. 

Appellee  filed  replications,  .which  among  other  de- 
fenses denied  the  execution  of  the  note,  under  oath, 
alleged  that  the  same  was  procured  by  fraud  and  cir- 
cumvention and  also  that  it  was  without  consideration. 
There  was  a  judgment  in  favor  of  appellee  for  $504, 
which  appellant  claims  should  not  be  permitted  to 
stand  for  the  reason  that  the  proofs  did  not  sustain 
the  verdict,  upon  which  the  same  was  based,  and  be- 
cause the  court  below  committed  prejudicial  error  in 
instructing  the  jury. 

On  November  21, 1894,  appellee  took  out  an  ordinary 
life  insurance  policy,  in  the  Des  Moines  Life  Associa- 
tion for  $1000  payable  to  her  husband,  Morton  T. 
Eeigel.  She  was  then  37  years  of  age  and  the  annual 
premium  on  her  policy  was  $14.40.  On  February  11, 
1903,  after  appellee  had  paid  nine  annual  premiums 
on  the  policy  and  also  a  guaranty  note  of  $10,  a  total 
of  $139.60,  one  of  appellant's  agents  came  to  her  and 
induced  her  to  exchange  her  policy  for  the  one  sued  on, 
a  fifteen  year  payment  life  policy,  which  provided  that 
after  fifteen  annual  payments  had  been  made  appellee 
should  have  a  paid  up  policy  for  $1000,  payable  to  her 
husband  at  her  death,  or  the  policy  should  have  a 
guaranteed  cash  surrender  value  of  $504  at  its  matu- 
rity. The  premium  on  this  policy  was  $42.47  and  was 
based  on  the  age  of  appellee  at  the  time  she  took  out 
the  first  policy  above  mentioned.  The  policy  sued  on 
contained  the  following  statement : 

**This  policy  is  granted  in  consideration  of  the  sur- 
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render  of  policy  No.  11637  bearing  date  the  21st  day  of 
November,  1894  on  the  life  of  the  assured,  issued  by 
the  Des  Moines  Life  Association  (in  exchange  for 
which  this  policy  is  issued),  and  in  further  consider- 
ation of  the  payment  of  the  premiums  on  this  policy 
to  the  21st  day  of  November,  1904,  the  receipt  whereof 
is  hereby  acknowledged  and  in  further  consideration 
of  the  payment  of  subsequent  premiums  of  forty-two 
and  47  100  dollars  to  be  paid  on  or  before  noon  of 
the  21st  day  of  November  in  every  year,  until  the  21st 
day  of  November,  1909." 

It  was  also  shown  by  the  proofs  that  the  premium 
of  $42.47  provided  to  be  paid  by  this  policy  was  the 
regular  premium  on  policies  of  this  character  issued 
to  applicants  37  years  of  age.  The  agent  who  made 
the  exchange,  Mr.  Skinner,  testified  it  was  made  on  the 
following  basis:  Starting  with  the  date  of  the  old 
policy  he  charged  appellee  with  ten  annual  payments, 
including  therein  the  one  next  to  fall  due,  at  the  annual 
rate  to  be  paid  on  the  new  policy  of  $42.47  amounting 
in  all  to  $424.70.  He  then  credited  her  with  the  nine 
premiums  paid  on  the  old  policy  and  the  guaranty  note 
of  ten  dollars,  in  all  $139.60,  leaving  a  balance  due  of 
$285.10.  In  payment  of  this  balance  he  took  her  note 
for  $14.10,  which  was  afterwards  paid,  and  also  an 
acknowledgment  of  an  agreement  to  pay  a  policy  loan 
of  $271,  together  with  interest  thereon  at  five  per  cent 
per  annum  as  follows: 

*'Des  Moines,  Iowa,  Pebruarv  11,  1903. 
$271  no-100. 

I,  Susan  E.  Reigel,  herel)y  acknowledge  that  the  Des 
Moines  Life  Insurance  Company  of  Des  Moines,  Iowa, 
has  loaned  me  two  hundred  seventy-one  no-100  Dol- 
lars, being  part  premium  on  policy  No.  11637  issued 
to  me  by  said  company  on  the  14th  day  of  Feb.,  1903, 
for  $1000  at  age  37  on  the  15  payment  life  plan,  whicli 
amount  with  interest  annually  at  five  per  cent,  shall 
be  a  lien  on  said  policy  until  extinguished  by  the  sur- 
plus apportioned  thereto,  or  is  otherwise  paid  to  the 
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company  on  or  before  the  21st  day  of  November,  1909. 

Susan  E.  Reigel, 
Address,  Hutsonville,  Illinois. 
Witness  H.  O.  Skinner." 

At  the  same  time  appellee  signed  an  application  for 
an  exchange  of  policies  which  contained  the  following : 
**I  hereby  apply  to  said  company  for  a  policy  loan  of 
$271  no-100  secured  by  the  reserve  on  said  policy  to 
supply  premium  deficiency.''  Skinner  testified  that  at 
the  time  of  the  exchange  of  policies  he  explained  to 
appellee  the  nature  of  the  transaction  and  that  she 
signed  the  above  note  or  agreement  for  the  payment 
of  $271  in  his  presence.  There  was  also  proof  tending 
to  show  that  a  receipt  signed  by  appellant  through  its 
agent  Skinner,  acknowledging  the  receipt  of  appellee's 
old  policy  and  an  application  for  an  exchange  of  poli- 
cies, also  for  a  policy  loan  of  $271  and  the  cash 
premium  note  of  $14.10,  was  delivered  to  the  husband 
of  appellee  and  afterwards  appeared  among  the  papers 
in  the  hands  of  her  attorney. 

It  may  be  here  stated  that  the  transactions  relating 
to  the  exchange  of  policies  with  which  this  suit  is  con- 
cerned, are  the  same  as  those  referred  to  in  the  case 
of  Morton  T.  Reigel,  husband  of  appellee  against  this 
appellant,  where  a  similar  exchange  of  policies  was 
made,  in  which  case  an  opinion  was  filed  at  the  October 
term,  1911,  of  this  court.     (165  111.  App.  448.) 

Appellee  testified  that  she  signed  the  note  for  $14.10 
and  supposed  she  signed  the  application  for  the  ex- 
change but  was  positive  that  she  did  not  sign  the  note 
for  $271.  She  stated  the  arrangement  with  Skinner 
was  tha/t  she  was  to  surrender  the  old  policy,  get  the 
new  one  in  its  place,  pay  $42.47  a  year  for  five  years 
and  get  benefits  from  the  date  of  the  original  policy; 
that  the  understanding  was  the  new  policy  was  to  be 
the  same  as  if  it  bore  the  date  of  the  original  policy ; 
that  she  was  not  asked  to  give  the  note  in  question; 
that  Skinner  gave  her  husband  some  kind  of  a  receipt 
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for  the  policies  and  that  she  thought  there  was  just 
one  receipt  which  covered  both  policies,  but  that  she 
never  saw  the  same. 

Expert  testimony  was  introduced  by  appellant,  tend- 
ing to  show  that  what  purported  to  be  the  signature 
of  appellee  to  the  note  or  agreement  in  question,  was 
written  by  the  same  person  who  signed  the  application 
for  exchange  of  policy  and  the  note  for  $14.10  ad- 
mitted by  appellee  to  have  been  signed  by  her.  No 
proof  was  introduced  of  fraud,  circumvention  or  mis- 
representation used  by  appellant's  agent  in  procuring 
the  exchange  of  policies  or  appellee's  signature  to  any 
of  the  papers.  It  will  thus  appear  that  the  evidence 
on  the  question  of  the  execution  of  the  note  in  question 
by  appellee  was  extremely  close,  if  indeed  the  prepon- 
derance was  not  really  in  favor  of  appellant.  It  there- 
fore became  necessary  that  the  jury  should  be  accu- 
rately instructed  as  to  the  law  governing  this  branch 
of  the  case. 

Instruction  No.  7  given  for  appellee  told  the  jury 
that  the  introduction  of  the  note  in  evidence,  was  only 
prima  facie  evidence  of  such  execution  and  indebted- 
ness ;  that  unless  thev  found  after  a  full  consideration 
of  all  the  evidence  that  plaintiff  at  the  time  she  is 
alleged  to  have  signed  said  note,  knew  and  understood 
the  nature  of  the  paper  she  was  signing  and  knowingly 
signed  it,  and  that  she  was  then  indebted  to  the  defend- 
ant for  the  amount  named  therein,  said  note  should  not 
be  allowed  as  a  set-off  against  the  demand  of  appellee 
on  the  policy  sued  on.  This  instruction  was  erroneous 
for  two  reasons.  First,  because  it  states  the  law  to 
be  that  the  note  introduced  in  evidence  was  only  prima 
fa-cie  evidence  of  the  execution  and  indebtedness,  and 
to  give  it  effect  in  this  case  required  additional  proof 
that  appellee  knew  the  nature  of  the  paper  when  she 
signed  it  and  knowingly  signed  it.  Second,  because  the 
instruction  as  a  whole  might  readily  lead  the  jury  to 
believe    that    notwithstanding    it    appeared    appellee 
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signed  the  noj;e  in  question,  yet  the  burden  was  on 
appellant  to  show  that  she,  at  the  time  of  signing, 
understood  its  nature  and  knowingly  signed  it. 

In  Hartford  Life  Ins.  Co.  v.  Gray,  80  111.  28,  the 
following  language  is  used:  **We  are  of  opinion  when 
the  genuineness  of  a  signature  to  an  instrument  is 
established,  it  affords  prima  facie  evidence  that  the 
contents  of  the  instrument  were  known  to  the  subscrib- 
er, and  that  it  is  his  act,  and  hence  that  the  burden  is 
upon  those  who  assert  the  contrary,  to  make  such  proof 
as  shall  overcome  the  prima  facie  evidence."  * 

In  Jones  v.  Abbott,  235  111.  220,  it  is  said:  ''It  is 
strongly  urged  by  appellants  that  the  receipt  or  agree- 
ment in  question  was  signed  by  Hampelman  without 
knowledge  on  his  part  that  it  containisd  the  clause  as 
to  the  distribution  of  his  property  after  his  death,  and 
because  it  was  represented  to  him  that  the  instrument 
was  merely  a  receipt  for  the  property  turned  back  to 
him  by  the  trustees.  The  genuineness  of  the  signature 
to  the  receipt  was  fully  established.  The  instrument 
affords  therefore  prima  facie  evidence  that  its  contents 
were  known  to  the  subscriber  and  that  it  was  his  act. 
The  burden  rests  upon  appellants  to  overcome  this 
prima  facie  showing." 

Instructions  Nos.  1,  2,  3,  9,  10  and  11  offered  by 
appellant,  were  so  modified  by  the  court,  as  to  appar- 
ently place  the  burden  upon  appellant  of  proving  that 
the  note  was  knowingly  signed  by  appellee.  If,  as 
matter  of  fact,  the  note  was  signed  by  her,  then  as  we 
have  above  seen,  the  law  is  that  the  burden  of  proof 
was  upon  appellee  to  overcome  the  prima  facie  case 
so  made  and  show  that  she  did  not  knowingly  execute 
the  instrument. 

For  the  errors  in  instructions  above  named,  the  judg- 
ment of  the  court  below  will  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Amanda  C.  Goodmaii,  Appellant,  v.  Fruit  Growers'  Refrig- 
erator and  Power  Co.,  Appellee. 

Master  and  servant — test  of  liability.  The  real  test  of  the  master's 
liability  is  \\hether  the  act  which  caused  the  injury  was  committed  by 
the  master's  authority  expressly  averred  or  fairly  implied  from  the 
nature  of  the  employment,  and  the  duties  incident  to  it.  For  all  acta 
done  under  express  authority  as  well  as  for  all  acts  done  by  the  servant 
in  the  execution  of  the  master's  business  within  the  scope  of  his  em- 
ployment t^e  master  is  responsible. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Union  county;  the  Hon.  A.  W.  Lewis,  Judge,  presiding.  Heard  in 
this  court  at  the  March  term,  1911.  Affirmed.  Opinion  filed  Novem- 
ber 11,  1911.     Rehearing  denied  April  3,  1912. 

« 

James  Lingle,  for  appellant. 
A.  Ney  Sessions,  for  appellee. 

Mr.  Presiding  Justice  Shirley  delivered  the  opin- 
ion of  the  court. 

A  jury  in  this  case  found  the  appellee  not  guilty  and 
the  court  rendered  judgment  on  the  verdict. 

Appellant  charged  in  her  declaration  that  appellee 
was  the  owner  and  possessed  of  a  telephone  pole  on 
South  street  in  the  city  of  Anna ;  that  the  pole  was  in 
close  proximity  to  the  sidewalk  in  front  of  a  lot  known 
as  the  Peelar  property  at  or  near  its  front  gate ;  that 
by  its  servants  or  agents  it  removed  the  pole  where- 
upon it  was  the  duty  of  appellee  to  refill  the  hole  made 
by  the  removal  of  the  pole  or  safely  cover  it  within  a 
reasonable  time ;  that  it  failed  in  said  duty  and  negli- 
gently permitted  the  hole  to  remain  unfilled,  uncovered 
and  unprotected ;  whereby  appellant  while  in  the  exer- 
cise of  reasonable  care  for  her  own  safety,  fell  into 
the  hole  and  was  injured. 

The  errors  assigned  bj^  appellant  and  urged  in  her 
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argoment  are  that  the  court  erred  in  not  granting  a 
motion  for  new  trial  on  the  ground  that  the  verdict 
was  against  the  weight  of  the  evidence,  and  in  giving 
instructions  asked  by  appellee  and  in  modifying  an  in- 
struction asked  by  appellant. 

On  the  morning  of  January  30,  1908,  appellant  left 
the  home  of  her  sisters  in  the  city  of  Anna  to  take  a 
train.  The  dwelling  she  left  was  located  on  the  south 
side  of  South  street.  A  little  west  of  the  center  of  the 
property  a  small  gate  opened  on  the  sidewalk.  Between 
the  sidewalk  and  the  traveled  part  of  the  street  was  a 
grass  covered  slope.  When  appellant  passed  through 
the  gate  she  found  the  sidewalk  slippery  from  a  coating 
of  ice  and  started  to  walk  down  the  slope  in  a  northwest 
direction  from  the  gate,  when  at  her  first  or  second  step 
her  foot  went  into  an  uncovered  hole  resulting  in  a 
severe  sprain  of  her  ankle  and  limb.  The  ligaments  of 
the  ankle  were  ruptured  and  the  injury  was  severe  and 
painful. 

Appellee  in  support  of  its  plea  of  not  guilty  denied 
responsibility  for  the  hole  complained  of;  that  it  had 
no  pole  at  the  place  of  the  hole  aiid  removed  none  from 
there.  The  evidence  upon  the  issue  so  made  was  in 
conflict.    Several  witnesses  testify  there  had  been  three  j 

poles  along  the  block  on  the  south  side  of  the  street  that  I 

had  been  removed  and  some  of  the  witnesses  locate  a  | 

pole  at  the  point  about  where  appellant  stepped  in  the 
hole.  No  witness  testifies  to  seeing  any  pole  removed 
from  the  place  where  the  hole  was  about  in  front  of  the 
gate  in  which  appellant  stepped.  It  was  sought  by  ap- 
pellant to  prove  by  a  witness  Ernest  Oliver  that  he  re- 
moved that  pole.  He  testified  that  he  and  one  Matting- 
Ij'  (since  dead)  took  up  the  poles  along  the  south  side 
of  the  street  in  1907  but  says  they  removed  no  pole  at 
the  place  where  the  hole  was,  but  that  it  was  between 
seventeen  and  nineteen  feet  east  of  the  gate.  This  wit- 
ness testified  he  and  Mattingly  were  at  the  time  em- 
ployed by  appellee  and  on  being  recalled  he  stated  that 
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one  Davis,  a  foreman  of  appellee,  directed  him  to  re- 
move the  poles  on  the  south  side  of  the  street.  Several 
other  witnesses  testify  to  the  location  of  the  three  poles 
on  that  side  of  the  street  that  were  removed,  and  locat- 
ed the  pole  the  removal  of  which  it  is  charged  left  the 
hole  in  which  appellant  stepped,  in  front  or  very  near 
in  front  of  the  gate  through  which  she  walked. 

A.  A.  Fasig  testified  that  the  Electric  Light  Com- 
pany which  was  succeeded  by  appellee  never  had  any 
poles  on  the  south  side  of  the  street  and  that  the  poles 
there  belonged  to  the  telephone  company  and  the  elec- 
tric light  poles  were  on  the  north  side  of  the  street. 

The  evidence  was  conflicting  upon  the  question 
whether  the  hole  stepped  into  by  appellant  was  caused 
by  the  removal  of  a  pole  by  Oliver.  While  the  weight 
of  the  testimony  tends  to  show  the  location  of  the  pole 
was  in  front  of  the  gate  he  testifies  he  removed  no  pole 
from  that  place,  but  the  pole  he  removed  was  seventeen 
or  nineteen  feet  east  of  the  gate.  If  he  is  correct  about 
this  the  hole  appellant  stepped  in  was  not  occasioned 
by  Oliver  removing  the  pole. 

The  real  test  of  the  master's  liability  is  whether  the 
act  which  caused  the  injury  was  committed  by  the  mas- 
ter's authority  expressly  conferred,  or  fairly  implied 
from  the  nature  of  the  employment  and  the  duties  in- 
cident to  it. 

For  all  acts  done  under  express  authority  as  well  as 
for  all  acts  done  by  the  servant  in  the  execution  of  the 
master's  business  within  the  scope  of  his  employment 
the  master  is  responsible. 

^*The  servant's  acts  do  not  bind  the  master  in  the 
absence  of  express  authority  where  they  are  such  as 
the  master  himself  could  not  lawfully  do  in  furtherance 
of  his  business;  and  authority  to  do  an  act  which  the 
master  could  not  lawfully  do  himself  will  not  be  implied 
unless  such  an  inference  is  warranted  from  the  nature 
of  the  act  itself.  *  *  *  But  for  all  acts  done  within  the 
scope  of  his  authority,  whether  express  or  by  fair  im- 
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plication,  the  master  is  liable  however  erroneous  or 
mistaken  the  action  of  the  servant  may  be."  (Woods 
Law  of  Master  and  Servant,  2nd  Ed.,  sec.  285.) 

There  was  no  evidence,  of -Jtny— express  authority 
given  to  Davis  by  appellee  to  remove  the  poles  on  the 
south  side  of  the  street  and  in  the  light  of  the  evidence 
tending  to  show  that  the  poles  were  not. the  poles  of 
appellee  and  that  appelliee  could  not  lawfully  remove 
--the  poles,  we  are  of  the  opinion  the  verdict  should  be 
sustained  upon  the  question  of  the  alleged  liability  of 
appellee  for  the  act  of  Davis  in  directing  the  removal, 
as  well  as  upon  the  question  whether  Oliver  removed  a 
pole  at  the  place  where  the  accident  occurred,  and  there 
was  no  error  in  refusing  to  grant  a  new  trial  on  the 
ground  the  verdict  was  again&t  the  weight  of  the  evi- 
dence. 

Appellant's  argument  on  instructions  deals  only  with 
the  action  of  the  court  in  giving  instruction  number  18 
asked  by  appellee,  and  in  modifying  number  9  asked 
by  appellant. 

Instruction  number  18  told  the  jury  that  the  defend- 
ant would  not  be  liable  if  the  servant  causing  the  injury 
was  not  acting  within  the  scope  of  his  employment.  It 
stated  a  correct  rule  of  law  as  applicable  to  the  evidence 
and  was  not  objectionable.  The  matter  complained  of 
as  being  objectionable  in  the  modification  of  the  9th 
instruction  was  contained  in  the  8th  asked  and  given 
for  appellant  and  appellant  cannot  complain  of  the 
action  of  the  court  in  modifying  number  9.  While  ap- 
pellant does  not  discuss  the  other  instructions  in  her 
argument  which  is  the  proper  place  for  such  discus- 
sion yet  under  what  she  denominates  '*  Statement  of  the 
Case"  she  has  pointed  out  and  criticised  alleged  defects 
in  other  given  instructions  and  criticised  the  action  of 
the  court  in  the  refusal  of  others.  We  have  examined 
all  of  such  instructions  and  rulings  and  find  there  was 
no  error  in  the  ruling  of  the  court  and  the  jury  was 
fairly  and  correctly  instructed. 
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Finding  no  substantial  error  the  judgment  will  be 
affirmed. 

A-ffirmed. 


Horace  J.  Eggmann,  Appellee,  v.  Charles  B.  Nutter  et  aL, 

Appellants. 

1.  Veedicts — when  not  disturbed  as  against  the  evidence.  A  rer- 
diet  will  not  be  set  aside  as  against  the  evidence  unless  clearly  and 
manifestly  so. 

2.  Instructions — effect  of  repetitions.  Mere  repetitions  in  instruc- 
tions of  the  same  principle  of  law  are  not  ground  for  reversal. 

3.  Instructions — when  reversal  proper.  An  instruction  which  is 
calculated  to  mislead  is  properly  refused. 

4.  Variance — how  objection  for  should  be  made.  An  objection  for 
variance  should  be  specific  otherwise  it  will  not  avail. 

5.  Evidence — what  incompetent.  Hearsay  evidence  is  not  compe- 
tent and  does  not  tend  to  establish  the  fact  sought  to  be  shown. 

6.  Appeals  and  errors — when  refusal  of  special  interrogatories  not 
subject  to  review.  The  record  should  affirmatively  show  that  sj^cial 
interrogatories  were  presented  to  counsel  before  the  commencement  of 
argument,  otherwise  the  action  of  the  court  in  refusing  to  submit  the 
same  to  the  jury  will  not  be  reviewed. 

Assumpsit.  Appeal  from  the  City  Court  of  East  St.  Louis;  the 
Hon.  W.  M.  Vandeventer,  Judge,  presiding.  Heard  in  this  court  at 
the  March  term,  1911.  Affirmed.  Opinion  filed  November  11,  1911. 
Rehearing  denied  April  3,  1912. 

D.  E.  Keefe  and  N.  C.  Lyrla,  for  appellants. 

E.  W.  Eggmann,  Kramer,  Kramer  &  Campbell  and 
C.  H.  G.  Heinfelden,  for  appellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  assumpsit  heard  in  the  City 
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Court  of  East  St.  Louis;  tried  before  a  jury  at  the 
August  term,  1910;  verdict  rendered  for  the  plaintiff 
for  $338.03,  upon  which  judgment  was  rendered,  and 
the  defendants  have  prosecuted  this  appeal. 

The  declaration  in  this  case  alleges  that  the  defend- 
ants on  the  11th  day  of  September,  1905,  at  East  St. 
Louis,  Illinois,  made  their  promissory  note  in  writing, 
bearing  date  last  aforesaid,  and  then  and  there  deliv- 
ered the  same  to  the  said  plaintiff  and  one  John  E. 
Miller,  in  and  by  which  said  note  said  defendants  in 
the  name  and  style  of  Charles  B.  Nutter,  C.  L.  Nutter 
and  John  W.  Sanders,  promised  to  pay  to  the  order  of 
said  plaintiff  and  said  John  E.  Miller,  by  the  name, 
style  and  description  of  John  E.  Miller  and  Horace  J.* 
Eggmann,  on  September  1,  1906,  the  sum  of  $250,  for 
value  received,  with  interest  at  seven  per  cent  per 
annum  from  said  date  until  paid,  and  that  afterwards 
on  January  1,  1908,  John  E.  Miller  assigned  his  inter- 
est in  the  said  note  to  the  plaintiff. 

The  declaration  also  contains  the  common  counts,  to 
which  is  added  an  account,  and  also  copy  of  the  note 
sued  upon.    The  note  is  as  follows : 

'^pjast  St.  Louis,  Illinois. 
September  11,  1905. 
On  September  1,  1906,  after  date  we  promise  to  pay 
to  the  order  of  John  E.  Miller  and  Horace  J.  Eggmann, 
at  the  First  National  Bank  of  East  St.  Louis,  Two 
Hundred  Fifty  Dollars, 

For  value  received,  with  interest  at  seven  per  cent 
per  annum  from  date  until  paid. 
(Signed) 

Charles  B.  Nutter, 
C.  L.  Nutter, 
$250.00  John  W.  Sanders. '^ 

Upon  which  note  is  the  following  endorsement : 
*'Por  value  received  X  hereby  assign  and  transfer 


.J- 
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and  set-over  unto  Horace  J.  Eggmann  my  one-half  in- 
terest in  the  within  note. 

(Signed)  John  E.  Milleb.'^ 

To  this  declaration  the  defendants  filed  a  sworn  plea 
denying  the  execution  of  the  above  note. 

The  contention  of  appellants  is,  First,  that  the  note 
sued  upon  as  originally  given  was  payable  to  John  E. 
Miller  only,  and  that  the  name  of  Eggmann  was  insert- 
ed as  payee  in  the  said  note  after  the  same  had  been 
exocuted  and  delivered  to  Miller.  The  evidence  upon 
this  question  is  quite  conflicting.  Eggmann  testifies 
that  he  wrote  the  note  and  handed  it  to  Nutter  and  it 
was  made  payable  to  John  E.  Miller  and  Horace  J. 
Eggmann,  and  then  delivered  before  it  was  executed, 
to  C.  L.  Nutter  to  be  taken  by  him  for  the  signature  of 
other  parties,  and  that  when  the  note  was  delivered  to 
Nutter  the  names  of  both  Miller  and  Eggmann  were 
named  therein  as  payees ;  that  it  was  taken  out  by  Nut- 
ter to  obtain  security  upon  it  for  the  rent ;  that  later 
in  the  day,  and  about  seven  o'clock  in  the  evening,  the 
note  was  returned  to  Eggmann  and  Miller  signed  by 
the  three  defendants  and  that  at  that  time  the  names 
of  Miller  and  Eggmann  were  in  the  note  as  payees. 
Miller  says  that  he  saw  the  note  at  the  time  that  it  was 
delivered,  and  on  the  same  evening  at  his  house;  that 
at  that  time  the  names  of  John  E.  Miller  and  Horace 
J.  Eggmann  were  named  in  the  said  note  as  payees 
thereof,  and  that  there  has  been  no  change  in  the  names 
since  that  time;  that  he  afterwards  assigned  his  in- 
terest in  this  note  to  Eggmann.  And  this  was  substan- 
tially all  of  the  testimony  offered  by  the  plaintiff. 

The  defendant,  to  maintain  the  issue  of  the  case,  in- 
troduced Charles  B.  Nutter,  who  says  that  as  the  note 
was  originally  drawn  it  was  made  payable  to  John  E. 
Miller;  that  Eggmann  gave  as  his  reason  that  he  did 
not  want  to  have  anything  to  do  with  the  note,  and 
that  Miller  would  give  him  his  part  of  the  considera- 


Fourth  District — November,  1911.  119 

Eggmann  v.  Nutter,  169  III.  App.  116. 

tion.  That  he  took  the  note  home  and  exhibited  the 
note  at  the  supper  table  to  his  father  and  some  other 
members  of  the  family,  and  the  note  was  signed  by 
himself,  his  brother  and  Mr.  Sanders,  and  that  at  the 
time  they  executed  the  note  the  name  of  Horace  J.  Egg- 
mann was  not  contained  therein  as  one  of  the  payees. 
C.  L.  Nutter,  another  defendant,  testified  to  substan- 
tially the  same  facts  as  his  brother,  and  lie  too,  says 
that  the  name  of  Eggmann  was  not  contained  in  said 
note  as  payee  at  the  time  the  note  was  signed.  John 
W.  Sanders  testified  that  he  signed  the  note  as  one 
of  the  makers  thereof;  that  the  note  was  first  signed 
by  C.  B.  Nutter,  then  his  brother  next  and  Sanders 
signed  it  last,  as  surety,  and  that  to  the  best  of  his 
knowledge  the  note  was  payable  to  John  E.  Miller  only 
as  payee.  The  father  of  the  Nutters  claims  to  have 
seen  the  note  and  says  that  the  name  of  Eggmann  was 
not  contained  in  it  just  prior  to  its  execution.  A  re- 
ceipt given  by  Horace  J.  Eggmann  bearing  date  Sep- 
tember 12,  1905,  in  which  receipt  the  name  of  John  E. 
Miller  only  appears  as  payee,  was  offered  in  evidence. 
This  was  all  of  the  evidence  offered  on  the  trial  of  this 
case. 

It  is  contended  by  counsel  for  appellants  that  the 
jury  was  not  warranted  in  finding  for  the  plaintiff  upon 
this  issue,  and  that  the  verdict  was  against  the  weight 
of  the  evidence.  It  is  true  that  the  greater  number  of 
witnesses  testified  in  behalf  of  the  defendants  upon 
this  issue;  this,  however,  was  a  matter  especially  for 
the  determination  of  the  jury;  they  saw  the  witnesses 
upon  the  stand  and  no  doubt  observed  their  conduct 
and  bearing  and  they  were  better  calculated  to  deter- 
mine who  were  and  who  were  not  testifying  truthfully 
tban  can  be  determined  by  this  court  upon  the  record. 
It  is  quite  clear  that  some  one  has  testified  falsely  with 
reference  to  the  condition  of  the  note  in  question  at 
the  time  it  was  signed,  and  we  think  no  one  would  be 
better  calculated  to  determine  that  question  than  the 
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jurors  themselves ;  and  unless  the  verdict  of  the  jury  is 
manifestly  against  the  weight  of  the  evidence  this  court 
has  no  power  to  disturb  the  verdict.  Chicago  &  Joliet 
Elec.  Ry.  Co.  v.  Patton,  122  111.  App.  174,  and  other 
eases  that  may  be  cited.  Indeed,  the  law  is  so  well  set- 
tled that  a  court  upon  an  appeal  is  not  warranted  in 
reversing  a  judgment  unless  the  verdict  is  manifestly 
against  the  weight  of  the  evidence,  that  it  hardly  needs 
the  citation  of  authorities ;  and  while  the  evidence  may 
be  conflicting,  and  even  if  it  appears  that  the  weight 
of  the  evidence  is  contrary  to  the  verdict  of  the  jury, 
this  alone  does  not  justify  the  Appellate  Court  in 
reversing  the  finding  of  the  jury.  The  Appellate  Court 
must  be  able  to  say  that  the  verdict  is  manifestly 
against  the  weight  of  the  evidence.  We  are  not  pre- 
pared to  say  that  the  verdict  in  this  case  is  so  mani- 
festly against  the  weight  of  the  evidence  as  to  require 
a  reversal. 

Appellants  next  contend  that  the  court  erred  in  giv- 
ing instructions  one  and  two  as  they  appear  in  appel- 
lee's brief,  and  say  that  they  are  objectionable  because 
they  are  a  repetition  of  each  other.  We  have  carefully 
examined  the  instructions.  While  it  is  true  they  in 
part  announce  the  same  proposition  yet  the  second  in- 
struction is  more  specific  than  the  first  one;  but  con- 
ceding that  they  do  to  some  extent  repeat  the  same 
proposition,  and  to  that  extent  may  not  be  accurate,  yet 
we  are  not  able  to  hold  that  this  is  such  error  as  would 
authorize  a  reversal  of  this  judgment. 

Again,  it  is  claimed  that  the  court  erred  in  refusing 
defendants '  first  refused  instruction.  This  instruction 
simply  tells  the  jury  that  although  the  evidence  may 
show  that  Nutters  made  an  oral  contract  with  Miller 
and  Eggmann,  and  that  they  are  indebted  to  them,  and 
that  if  the  note  was  made  payable  to  Miller  alone  that 
they  would  have  no  right  to  add  the  name  of  Eggmann 
thereto.    There  is  no  question  about  this  being  a  cor- 
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rect  proposition  of  law  but  we  think  it  was  fully  em- 
bodied in  the  first  instruction  given  on  behalf  of  the 
defendants  which  told  the  jury  that  even  if  they  be- 
lieved that  the  note  introduced  in  evidence  expressed 
the  oral  contract  entered  into  by  the  Nutters  but  that 
if  the  note  was  payable  to  Miller  alone  the  plaintiff 
would  not  have  any  right  to  change  it  to  conform  to 
said  oral  agreement. 

The  second  instruction  asked  by  the  defendant,  which 
it  is  claimed  the  court  erred  in  not  giving  tells  the  jury 
that  under  the  plea  filed  they  must  not  only  determine 
whether  the  defendants  signed  the  note  but  whether  the 
note  had  been  materially  altered  since  it  was  executed. 
This  instruction  was  fully  covered,  as  we  think,  by  in- 
struction No.  5  given  on  behalf  of  the  appellants  which 
told  the  jury  that  the  plea  denying  the  execution  of  the 
note  put  the  plaintiff  upon  the  proof  of  its  execution, 
and  that  burden  was  upon  the  plaintiff  throughout  the 
entire  trial,  and  that  unless  it  was  payable  to  Miller 
and  Eggmann  at  the  time  it  was  signed  that  they  should 
find  for  the  defendant.  This  instruction  clearly  told 
the  jury  that  the  proof  of  the  execution  of  the  note,  as 
well  as  that  the  names  of  the  joint  payees  were  insert- 
ed therein  at  the  time  it  was  signed,  they  should  find 
for  the  defendants ;  but  the  defendants  could  not  have 
been  materially  injured  by  the  refusal  of  this  instruc- 
tion as  the  question  was  not  so  much  upon  the  execu- 
tion of  the  note  as  what  it  contained  when  executed. 

The  third  refused  instruction  complained  of  by  the 
defendants  is  as  follows: 

**The  court  further  instructs  the  jury  that  if  you 
believe  from  the  evidence  that  the  name  Horace  J.  Egg- 
mann was  written  in  the  note  without  the  knowledge, 
authority  or  consent  of  the  defendant  John  W.  Sanders 
after  he  had  signed  it,  then  you  should  find  for  the 
defendant  John  W.  Sanders." 

We  think  this  instruction  was  misleading.  The  suit 
was  not  only  against  John  W.  Sanders  but  against  the 
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Nutters  as  well,  and  if  it  is  true  that  the  name  Horace 
J.  Eggmann  was  written  in  the  note  after  it  was  signed 
then  it  should  be  the  duty  of  the  jury  to  find  a  verdict 
for  all  of  the  defendants,  and  not  for  John  W.  Sanders 
alone. 

The  other  instructions  given  upon  behalf  of  the  de- 
fendant very  plainly  told  the  jury  that  if  the  name  of 
Eggmann  was  written  in  as  payee  of  the  note  after  it 
had  been  signed  that  they  must  then  find  a  verdict  for 
all  of  the  defendants,  and  this  included  Sanders  as  well 
as  the  others.  We  are  of  the  opinion  that  the  court  did 
not  err  in  the  refusal  of  these  instructions. 

It  is  next  claimed  that  the  original  declaration  did 
not  aver  that  the  note  was  payable  at  any  particular 
place,  and  that  the  note,  when  presented,  on  its  face 
showed  that  it  was  payable  at  the  First  National  Bank 
of  East  St.  Louis,  111.  That  the  defendants  made  the 
following  objections  to  the  admissibility  of  the  note 
when  introduced:  **For  the  reason  of  the  alteration 
which  appears  upon  the  face  of  the  note,  and  for  the 
further  reason  that  it  is  not  the  note  described  in  the 
declaration  and  that  it  is  incompetent  at  this  time." 
It  is  quite  clear  that  the  objection  so  far  as  it  pertained 
to  the  alteration  which  appeared  upon  the  face  of  the 
note  is  concerned,  that  there  could  be  no  objection  to 
that  because  proof  at  that  time  had  been  made  of  its 
execution  and  this  would  entitle  it  to  be  admitted  in 
evidence;  as  to  the  objection  that  it  is  not  the  note  de- 
scribed in  the  declaration,  and  for  that  reason  incom- 
petent, wo  think  the  objection  was  not  sufficiently 
specific.  If  the  defendants  were  desirous  of  taking 
advantage  of  the  introduction  of  this  note  in  evidence 
because  of  the  variance  between  the  language  of  the 
note  and  the  declaration,  then  they  should  have  stated 
to  the  court  specifically  the  objection,  called  the  court's 
attention  to  it  so  the  court  could  have  passed  upon  that 
identical  question.    This,  they  did  not  do,  and  we  think 
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the  objection  as  urged  was  not  sufficient  upon  which  to 
base  a  reversible  error. 

Counsel  for  appellants  in  their  brief  say  that  the 
specific  objection  was  made  that  the  note  offered  was 
not  the  note  described  in  the  declaration.  We  do  not 
believe  that  this  is  a  specific  objection  but  is  very  gen- 
eral in  its  terms  and  would  not  call  the  court's  atten- 
tion to  the  particular  thing  complained  of.  It  appears, 
however,  that  during  the  trial  the  attention  of  counsel 
was  called  to  this  particular  phase  of  the  declaration 
and  they  then,  by  leave  of  the  court,  amended  the  dec- 
laration. This,  the  court  had  a  right  to  do,  and  even  if 
there  had  been  an  error  this  would  have  cured  it. 

Appellants  also  claim  that  the  court  erred  in  not  per- 
mitting them  to  show  that  at  the  time  Sanders  signed 
the  note  that  he  took  a  contract  or  obligation  from  C. 
B.  and  C.  L.  Nutter  to  secure  him  as  such  surety  in  the 
execution  of  such  note,  and  that  such  note  was  de- 
scribed in  this  contract.  This  was  simply  a  matter  be- 
tween Sanders  and  the  Nutters,  and  would  have  been 
hearsay  evidence  so  far  as  the  plaintiff  in  this  suit  was 
concerned,  and  we  think  the  court  did  right  in  exclud- 
ing this  evidence. 

Some  complaints  are  made,  also,  of  other  evidence 
that  was  offered  but  nothing  of  a  serious  character,  and 
we  cannot  see  that  the  court  committed  any  error  in 
either  admitting  testimony  for  the  plaintiff  or  refusing 
it  for  the  defendants. 

Again,  it  is  contended  by  appellants  that  they  sub- 
mitted special  findings  to  counsel  for  the  plaintiff  be- 
fore the  commencement  of  the  argument  in  this  case 
and  requested  the  court  to  require  the  jury  to  answer 
such  special  interrogatories,  which  the  court  refused 
to  do.  We  have  examined  the  record  in  this  case,  and 
the  abstract  as  well,  and  it  does  not  affirmatively  ap- 
pear that  these  interrogatories  were  presented  to  coun- 
sel before  the  commencement  of  the  argument.  In  the 
case  of  Gronlund  v.  Forsman,  124  111.  App.  362,  it  is 
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said:  **A  bill  of  exceptions  should  show  that  special 
interrogatories  refused  by  the  court  were  submitted  to 
opposing  counsel  prior  to  argument."  Such  is  not 
shown  by  this  record.  It  is  true  that  the  record  dis- 
closes that  after  judgment  had  been  rendered  a  motion 
was  made  to  set  aside  the  judgment  and  order  overrul- 
ing motion  for  a  new  trial  and  to  grant  a  re-hearing 
upon  the  affidavits  of  Lyrla,  Charles  B.  and  C.  L.  Nut- 
ter, which  stated  that  the  special  interrogatories  were 
tendered  to  counsel  for  plaintiff  before  the  argument 
began,  but  this  motion  was  overruled  by  the  court. 
This,  however,  does  not  cause  the  record  to  show  af- 
firmatively that  the  special  interrogatories  were  of- 
fered. 

We  have  given  this  case  careful  consideration  and 
we  cannot  say  that  the  verdict  of  the  jury  is  manifestly 
against  the  weight  of  the  evidence  or  that  the  court 
erred  in  its  rulings  therein,  and  we  are  of  the  opinion 
that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


Charles  Carney,  Appellee,  v.  Donk  Brothers  Coal  &  Coke 

Company,  Appellant, 

1.  Animals — whnt  sufficient  to  entitle  recovery  where  injuries  result 
from  vicious.  In  order  to  recover  for  injuries  suffered  from  the  kick- 
ing of  an  animal,  it  is  sufficient  to  show  that  the  disposition  of  such 
animal  was  to  kick,  and  need  not  be  confined  to  a  particular  circum- 
stance of  its  kicking. 

2.  Instructions — confined  to  issues.  An  instruction  which  does  not 
coincide  with  the  issues  and  is  calculated  to  mislead  is  properly  refused. 

3.  Instructions — when  refusal  of  correct  will  not  reverse.  The  re- 
fupal  of  a  correct  instruction  will  not  reverse  if  its  contents  are  sub- 
stantially contained  in  another  instruction  given. 

4.  Instructions — ignoring  counts.  An  instruction  which  concludes 
with  a  direction  tp  find  fpr  the  defendant,  is  projierly  refused  if  it  i9 
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applicable  to  but  two  of  the  counts  of  the  plaintiff's  declaration  and 
not  to  others. 

Action  in  easo  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Madison  county;  the  Hon.  W.  E.  Hadley,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1911.  Affirmed.  Opinion  filed  No- 
vember 11,  1911.     Rehearing  denied  April  3,  1912. 

Wise,  Keefe  &  Wheeler,  for  appellant;  Mastin  & 
Sherlock,  of  counsel. 

Terry  &  Gueltig,  for  appellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

A  trial  of  this  cause  was  had  in  the  Madison  County 
Circuit  Court  on  May  24,  1910,  resulting  in  a  verdict 
for  appellee  for  $800. 

Appellant's  motion  for  a  new  trial  was  overruled 
and  judgment  rendered  upon  the  verdict,  and  from  this 
judgment  appellant  prosecutes  this  appeal. 

The  declaration  in  this,  case  consists  of  five  counts. 
The  first  count  alleges  that  on  January  10,  1910,  plain- 
tiff was  in  the  employ  of  the  defendant,  engaged  in 
feeding  and  taking  care  of  mules  in  the  defendant's 
stable  in  this  mine ;  that  it  was  the  duty  of  the  defend- 
ant when  an  unsafe  and  vicious  mule  was  placed  under 
the  plaintiff's  charge,  to  inform  the  plaintiff  of  such 
vicious  propensities ;  that  the  defendant  brought  to  its 
mine  two  mules  to  be  placed  in  charge  of  the  plaintiff, 
which  mules  were  unsafe  and  vicious,  and  would,  with- 
out provocation,  kick  and  injure  persons  coming  near 
them,  which  condition  defendant  knew  or  by  the  exer- 
cise of  ordinary  care  should  have  known,  but  which 
condition  plaintiff  did  not  know  and  was  not  informed 
by  defendant ;  that  while  plaintiff  was  discharging  his 
duties  and  caring  for  said  mules,  exercising  due  care 
and  caution  for  his  own  safety,  both  of  said  mules 
kicked  the  plaintiff,  whereby  his  left  leg  was  broken 
and  his  right  side  bruised  and  injured,  etc. 

The  first  amended  count  avers  tliat  he  was  engaged 
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at  work  for  defendant  in  caring  for  its  mules  and  that 
it  was  the  duty  of  the  defendant  to  exercise  reasonable 
care  to  furnish  plaintiff  a  reasonably  safe  place  in 
which  to  do  his  work.  That  defendant  negligently  fur- 
nished to  plaintiff  a  place  which  was  unsafe  and  dan- 
gerous, in  this,  that  defendant  caused  to  be  placed  in 
said  stable  an  unsafe  mule  called  Old  Stud,  which  fact 
plaintiff  did  not  know  but  which  was  known  to  the  de- 
fendant, or  by  the  exercise  of  ordinary  care  should 
have  been  known  to  it ;  that  while  plaintiff  was  engaged 
in  the  performance  of  his  duties,  exercising  due  care 
he  was  kicked  by  such  mule  and  his  leg  broken. 

The  second  amended  count  was  substantially  the 
same  as  the  first,  except  that  it  alleges  that  the  defend- 
ant caused  to  be  placed  in  said  stable  an  unsafe  mule 
called  New  Mule,  wl^ich  plaintiff  did  not  know,  and 
which  was  known  to  the  defendant,  or  should  have  been 
known  to  it  by  the  exercise  of  ordinary  care ;  and  while 
plaintiff  was  performing  his  duty,  exercising  due  care, 
he  was  kicked  by  said  mule. 

The  third  and  fourth  amended  counts  are  substan- 
tially the  same  as  the  first  and  second  amended  counts. 

The  fifth  amended  count  alleges  that  plaintiff  was 
employed  by  defendant  to  feed  and  care  for  its  mules  in 
this  mine ;  that  it  was  the  duty  of  the  defendant  when- 
ever an  unsafe  and  vicious  mule  was  brought  into  said 
mine  and  placed  under  plaintiff's  charge  to  inform  him 
of  the  vicious  propensities  of  said  mule ;  that  defendant 
negligently  caused  two  mules  to  be  brought  into  said 
mine  and  placed  in  plaintiff's  charge;  that  said  mules 
were  unsafe  and  vicious  and  would,  without  provoca- 
tion, kick  and  injure  persons  coming  near  to  them ;  that 
such  conditions  were  known  to  the  defendant  or  should 
have  been  known  to  it,  and  were  unknown  to  the  plain- 
tiff ;  that  while  plaintiff  was  engaged  in  caring  for  said 
mules,  exercising  due  care  and  caution  for  his  safety, 
be  was  kicked  by  both  of  said  mules  and  his  left  leg 
broken,  and  otherwise  injured. 
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It  appears  from  the  record  in  this  case  that  for  about 
two  years  prior  to  January  10,  1909,  the  appellee  was 
engaged  in  caring  for  the  mules  of  appellant  that  were* 
placed  in  its  stable  in  the  mine;  that  his  duties  con- 
sisted in  part  in  feeding,  watering,  currying,  harness- 
ing and  otherwise  caring  for  such  mules  as  were  placed 
in  the  stable ;  that  on  the  day  of  the  injury  there  were 
three  mules  in  the  stable,  one  called  '  *  Cute, ' '  one  called 
*'New  Mule"  and  one  ''Old  Stud,"  together  with  other 
mules;  that  on  this  day,  being  Sunday,  appellee  went 
to  the  mine  shortly  after  dinner  to  go  down  and  feed 
the  mules  but  the  engineer  would  not  permit  him  to  go 
down  because,  as  he  claimed,  appellee  was  in  an  intoxi- 
cated condition  and  not  fit  to  go  down ;  that  he  directed 
appellee  to  go  and  return  later,  which  appellee  did,  and 
about  six  o'clock,  in  company  with  Fred  Rembkee,  was 
let  down  into  the  mine  to  feed  the  mules ;  that  appellee 
turned  the  ''Cute"  mule  loose  to  get  water,  and  led 
the  other  mules  to  water;  that  after  the  mules  were 
placed  back  in  the  stable  he  took  a  bucket  of  corn  to 
feed  them  and  went  in  and  fed  the  "Cute"  mule  and 
as  he  started  in  to  the  stall  of  the  "New  Mule"  it  kick- 
ed his  bucket  and  kicked  him  up  against  the  side,  and 
at  the  same  time  the  mule  called  "Old  Stud,"  which 
was  standing  by  the  "New  Mule,"  kicked  him  upon  his 
leg  and  broke  it.  The  mule  called  ' '  Old  Stud ' '  had  sev- 
eral months  prior  to  this  been  in  the  mine  at  work  but 
some  three  or  four  months  prior  thereto  had  been  re- 
moved from  this  mine  to  another  of  appellant's  mines. 
It  was  claimed  by  appellant  that  the  mule  was  moved 
because  appellant  had  put  a  motor  in  their  mine  and 
had  no  use  for  all  of  the  mules,  and  that  several  mules 
at  that  time  were  moved  out  to  another  mine. 

On  the  other  hand,  it  is  claimed  by  appellee  that  this 
mule  ' '  Old  Stud ' '  was  a  kicking  mule  and  that  a  com- 
mittee of  drivers  waited  upon  the  mine  manager  and 
demanded  that  this  and  other  mules  be  taken  out  of 
the  mine.    The  mine  manager  claims  that  the  mule  that 
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they  demanded  to  be  taken  out  of  the  mine  was  named 
'^Bob,"  and  that  he  never  heard  a  complaint  about  this 
mule  '*01d  Stud;"  but  says  they  had  a  strike  on  hands 
and  to  settle  the  strike  they  had  to  take  three  or  four 
away.  I  know ' '  Bob ' '  was  a  mule  that  was  taken  away, 
*^01d  Stud''  and  ^^Old  Sailor,"  and  that  there  were 
three  or  five  mules  objected  to  after  several  days.  Wit- 
nesses for  appellee  testified  that  the  mine  manager 
was  advised  that  ' '  Old  Stud ' '  was  a  kicking  mule.  In 
fact,  there  was  sharp  conflict  in  the  testimony  upon  the 
question  as  to  whether  or  not  the  mine  manager  had 
knowledge  of  the  fact  that  *  *  Old  Stud ' '  was  a  kicking 
mule,  and  that  he  was  removed  from  the  mine  on  that 
account.  The  evidence  tends  to  show  that  several 
months  after  these  mules  had  been  removed  from  the 
mine,  and  in  about  the  month  of  December,  1908,  * '  Old 
Stud"  was  brought  back  to  the  mine  and  the  **New 
Mule"  placed  in  the  mine  at  about  the  same  time,  and 
placed  in  appellee 's  care ;  but  appellee  denies  that  he 
knew  that  the  mule  brought  back  to  the  mine  was  "Old 
Stud ; ' '  that  he  had  been  sheared  in  part  and  so  chang- 
ed that  he  did  not  know  him ;  that  he  looked  something 
like  him,  and  he  heard  some  of  the  drivers  say  that  it 
was  "Old  Stud,"  and  that  he  inquired  of  the  boss 
driver  if  this  mule  that  was  brought  back  to  the  mine 
was  "Old  Stud"  and  the  boss  driver  told  him  it  was 
not,  but  told  him  it  was  a  mule  brought  there  from  the 
lead  works.  The  testimony  upon  the  question  as  to 
whether  or  not  appellee  knew  this  mule,  when  he  was 
brought  back  to  the  mine,  was  quite  conflicting.  While 
appellee  admits  that  he  knew  the  disposition  of  "Old 
Stud"  to  kick,  denies  that  he  knew  this  was  "Old 
Stud."  If  it  is  true  that  appellee  knew  the  disposition 
of  *  *  Old  Stud ' '  to  kick  before  its  removal  from  def end- 
ant 's  mine,  and  appellant  also  knew  of  such  disposition, 
and  in  a  few  months  returned  "Old  Stud"  back  to  the 
mine,  and  when  suspicions  were  aroused  among  the 
drivers  that  it  was  "Old  Stud, "and  the  manager  as- 
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sured  the  men  and  appellee  that  it  was  not  the  mule,  and 
that  this  was  a  mule  brought  from  the  lead  works,  and 
thereby  deceived  the  appellee,  then  we  do  not  think  it 
can  be  said  that  he  assumed  the  risk  of  being  kicked 
by  *'01d  Stud/'  We  think  that  all  of  these  matters 
were  questions  of  fact  to  be  determined  by  the  jury, 
and  we  can  see  nothing  in  the  evidence  by  which  we  can 
say  that  the  verdict  of  the  jury  is  manifestly  against 
the  weight  of  the  evidence. 

Counsel  for  appellant  claim  that  before  one  can  re- 
cover on  account  of  the  vice  of  an  animal  it  must  be 
shown  that  the  master  knew  that  the  animal  had  the 
propensity  to  commit  that  particular  vice.  If  he  means 
by  that,  that  the  mule  must  be  shown  to  have  the  pro- 
pensity to  kick  then  we  agree  with  him  in  his  proposi- 
tion, but  if  he  means  by  it  that  the  mule  must  be  shown 
to  have  the  propensity  to  kick  while  in  the  stable  only, 
then  we  think  his  position  is  not  in  harmony  with  the 
rule  laid  down  by  our  Supreme  Court.  In  the  case  of 
Manufacturers'  Fuel  Co.  v.  White,  228  111.  187,  the 
court  says:  ''Instructions  given  did  not  require  that 
the  jury  find,  as  a  necessary  element  of  plaintiflF's  cause 
of  action,  that  the  animal  had  a  vicious  and  dangerous 
propensity  to  kick  mankind,  and  it  is  urged  that  a  pro- 
pensity to  kick,  which  was  merely  an  evidence  of  ill- 
temper  and  not  the  result  of  a  desire  to  injure  a  human 
being,  is  not  sufficient  to  establish  the  liability  of  the 
master,  the  owner  of  the  animal,  even  where  he  has 
knowledge  of  its  propensity  and  where  the  servant  in- 
jured has  no  such  knowledge  and  is  not  chargeable  with 
such  knowledge.  *  *  *  On  reason  we  are  unable  to  per- 
ceive any  distinction  between  directing  the  use  of  an 
animal  that  is  dangerous  on  account  of  its  peculiar  in- 
clination to  kick  under  certain  circumstances,  even 
though  its  efforts  in  that  regard  be  not  particularly 
directed  against  mankind,  and  directing  the  use  of  an 
instrumentality  or  appliance  of  a  mechanical  nature 
which  is  dangerous  to  the  servant. ' '    In  other  words  it 
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is  sufficient  to  show  that  the  disposition  of  the  mule 
was  to  kick,  and  need  not  be  confined  to  a  particular 
circumstance  of  its  kicking,  making  the  real  question 
whether  or  not  it  had  a  propensity  to  kick.  There  was 
evidence  tending  to  show  that  the  *^New  Mule^'  had 
kicked  one  time  while  at  work;  that  the  manager  was 
advised  of  this,  and  was  also  advised  that  this  '*New 
Mule"  was  liable  to  be  a  kicking  mule;  but  the  injury 
in  this  case  seems  to  have  been  inflicted  by  a  kick  from 
the  mule  *  ^  Old  Stud, ' '  and  we  do  not  regard  it  as  very 
material  whether  the  master  was  advised  of  the  kick- 
ing propensity  of  the  *'New  Mule''  or  not. 

Appellant  claims  that  the  court  erred  in  refusing 
some  of  its  instructions,  and  the  first  one  complained 
of  is  quoted  on  page  29  of  their  brief,  which  states, 
'  *  The  Court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  the  plaintiff  was  kicked  by  the  mule 
known  as  Old  Stud  mule,  and  that  the  plaintiff  himself 
before  th|it  time  knew  that  this  mule  had  the  propensity 
or  inclination  to  kick,  then  he  assumed  whatever  risks 
there  were  of  being  kicked  in  handling  or  working  with 
this  mule  and  cannot  recover  in  this  case  under  such 
facts,  and  you  should  find  the  defendant  not  guilty." 
We  think  this  instruction  was  misleading,  in  this,  ap- 
pellee did  not  deny  but  what  he  knew  of  the  kicking 
propensities  of  the  mule  called  ''Old  Stud"  but  he  did 
deny  that  he  knew  this  was  the  same  mule,  and  we 
think  the  instruction  was  vicious  in  not  recognising 
that  feature  of  appellee's  contention.  This  instruction 
also  should  have  been  confined  to  the  first  and  second 
counts  which  were  directed  to  the  ''Old  Stud"  mule. 

Complaint  is  also  made  of  the  refusal  of  the  court  to 
give  the  following  instruction : 

' '  The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  in  this  case  that  the  plaintiff  was  a  mule 
feeder  in  defendant's  mine,  and  that  as  such  he  had 
charge  of  all  the  mules  in  defendant's  mine,  including 
the  mules  mentioned  in  plaintiff's  declaration,  and  that 
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he  had  equal  opportunity  with  the  defendant  to  know 
or  learn  of  any  vicious  habits  of  such  mules,  or  their 
propensities  to  kick,  if  they  had  such  propensities,  then 
in  law  he  assumed  whatever  risks  there  was  on  account 
of  its  conditions  and  would  not  be  entitled  to  recover, 
if  you  believe  from  the  evidence  he  did  have  such  op- 
portunity. ' ' 

The  principle  involved  in  this  instruction  was  fully 
given  in  defendant's  instruction  No.  9,  as  shown  by 
page  63  of  the  abstract. 

The  appellant  also  complains  of  the  refusal  of  tho 
court  to  give  the  following  instruction : 

*^The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  in  this  case  that  the  plaintiff  at  the 
time  the  mule  called  Old  Stud  was  returned  into  de- 
fendant 's  mine  in  1908,  knew  that  he  was  the  same  mule 
that  had  formerly  been  in  said  mine  or  that  by  the 
exercise  of  ordinary  care  he  could  have  known,  or  that 
he  had  equal  opportunity  with  the  defendant  of  discov- 
ering such  fact  then  the  plaintiff  is  not  entitled  to  re- 
cover in  this  case  and  you  should  by  your  verdict  find 
the  defendant  not  guilty. '* 

We  think  the  court  properly  refused  this  instruc- 
tion as  it  is  applicable  to  but  two  counts  of  the  declara- 
tion and  not  to  the  others.  It  ignores  the  plaintiff's 
knowledge  as  to  the  disposition  of  this  mule  to  kick 
and  caused  the  whole  case  to  turn  upon  the  question  of 
the  knowledge  of  the  plaintiff  as  to  the  return  of  the 
mule,  eliminating  all  other  questions  and  yet  directs  a 
verdict.  We  think  the  court  ruled  properly  upon  this 
instruction. 

While  it  is  true  that  the  evidence  in  this  case  in  some 
of  its  features  is  not  very  clear  and  convincing,  as  ap- 
pears from  the  record,  yet  the  evidence  of  appellee 
standing  alone  would  be  sufficient  to  warrant  a  jury  in 
finding  the  issues  in  his  favor,  and  the  testimony  being 
quite  conflicting  as  to  much  of  the  testimony  in  the 
case,  they  were  matters,  in  our  judgment,  to  be  settled 
by  the  jury,  and  we  cannot  say  that  the  verdict  of  the 
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jury  is  manifestly  against  the  weight  of  the  evidence, 
and  the  judgment  of  the  Circuit  Court  is  affirmed. 

Judgment  affirmed. 


Morris  L  Smith,  Administrator,  Appellee,  v.  East  St. 
Louis  Railway  Company,  Appellant. 

1.  Neqlioence — when  moiorman  guilty  of,  Eeldy  that  the  jury 
were  warranted  in  finding  that  the  child  killed  was  on  the  track  of  the 
defendant  traction  company  or  so  clofe  to  it  and  between  the  track  and 
a  pile  of  brick  by  the  side  of  the  track  that  it  imperiled  the  life  of  the 
child  and  that  the  motorman  ought  by  reasonable  diligence  to  have 
observed  the  child  and  its  peril  and  avoided  the  injury. 

2.  Neolioekce — how  may  he  established.  The  fact  of  negligence 
may  be  established  by  circumstantial  evidence. 

3.  Presumptions — when  not  indulged,  A  presumption  crnnot  be 
based  upon  a  presumption  of  negligence,  and  the  existence  of  a  certain 
fact  cannot  be  reasonably  inferred  from  the  evidence  if  the  existence 
of  another  fact,  entirely  inconsistent  with  the  first,  may  be  inferred 
as  certainty  from  the  evidence. 

4.  Instructions — when  upon  question  of  negligence  proper.    Held, 

that  an  instruction  upon  this  subject  as  follows  was  proper: 

*'If  you  believe  from  the  greater  weight  of  the  evidence  that  no  wit- 
ness or  witnesses  saw  or  observed  the  immediate  cause  of  the  injury 
to  the  deceased,  then  in  determining  the  evidence  the  immediate  cause 
of  the  injury  to  deceased,  you  have  a  right  to  consider  all  of  the  facts 
and  the  circumstances  detailed  in  evidence  by  the  witnesses  in  the  case 
and  you  may  find  the  immediate  cause  of  the  injury  to  be  proven  by, 
or  from  any  facts  or  circumstances,  if  any,  from  which  you  may  believe 
the  immediate  cause  of  the  injury  to  the  deceased  may  be  rightfully 
mnd  reasonably  inferred." 

5.  Instructions — when  refusal  of  correct  will  not  reverse.  The  re- 
fusal of  a  correct  instruction  will  not  reverse  if  its  contents  are  sub- 
stantially contained  in  another  instruction  given. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Api>eal 
from  the  City  Court  of  East  St.  Louis;  the  Hon.  Mortimer  Millard, 
Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1911.  Af- 
firmed. Opinion  filed  November  11,  1911.  Rehearing  denied  April  3, 
1912. 
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Barthel,  Farmer  &  Kxingbl,  for  appellant. 
Webb  &  Webb,  for  appellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

This  is  an  action  brought  by  the  appellee  against  the 
appellant  in  the  City  Court  of  East  St.  Louis,  Illinois. 
The  ease  was  tried  before  a  jury;  a  verdict  was  ob- 
tained against  the  appellant  for  $2,000;  motion  for  a 
new  trial  was  overruled  and  a  judgment  rendered  upon 
the  verdict.  The  appellant  brings  the  case  to  this  court 
by  appeal.  The  declaration  charges  that  on  about  the 
16th  day  of  October,  1910,  the  defendant  was  operat- 
ing a  street  railway  on  and  over  Louisiana  Boulevard, 
a  public  street  in  the  city  of  East  St.  Louis,  and  en- 
gaged in  the  carrying  of  passengers  over  and  along 
said  railway;  that  one  Richard  Smith,  a  child  of  the 
age  of  two  years,  was  passing  on  and  along  said  rail- 
way and  street  and  the  appellant  was  driving  a  car  in 
the  direction  of  and  toward  the  said  child  while  he  was 
passing  over  and  along  said  street;  that  the  agents  and 
servants  of  the  defendant  in  charge  of  said  car  negli- 
gently and  carelessly  failed  and  omitted  to  observe  the 
presence  of  said  child  on  said  railway  and  street,  in 
consequence  of  which  the  said  car  ran  up  to  and  over 
said  child  and  crushed  and  mangled  one  of  its  feet, 
from  which  injury  the  said  child  died,  and  left  the 
plaintiff,  his  father,  and  Ada  Smith,  his  mother,  and 
Flossie  Smith,  his  sister,  as  the  only  surviving  heirs. 

The  appellant  filed  a  plea  of  not  guilty. 

The  facts  in  the  case,  as  appear  from  the  record,  are 
that  on  the  afternoon  of  October  16,  1910,  Ada  Smith, 
the  mother  of  the  child  in  question,  had  recently  moved 
into  rooms  in  the  rear  of  and  connected  with  the  store 
of  a  Mr.  Burke;  there  was  a  door  opening  from  the 
store  back  into  the  rooms;  they  had  dinner  about  a 
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quarter  after  two  and  the  child  was  at  home  for  din- 
ner ;  after  dinner  Mrs.  Smith  was  engaged  in  cleaning 
up  the  dishes  and  straightening  up  the  furniture,  as 
she  had  moved  there  on  the  day  before,  and  placed  the 
child  in  the  store  in  the  care  of  Mr.  Burke.  She  ob- 
served the  child  from  time  to  time  and  had  not  missed 
him  until  about  ten  minutes  before  she  heard  of  his 
injury.  It  appears  from  the  evidence  that  the  street 
upon  which  the  child  was  injured  was  closed  to  travel 
and  that  they  were  then  engaged  in  paving  the  street ; 
that  brick  had  been  hauled  and  piled  in  a  row  or  ridge 
on  the  north  side  of  the  railroad  track  in  said  street ; 
that  the  ridge  of  brick  was  from  three  to  four  feet 
high,  and  the  brick  came  within  from  six  to  eighteen 
inches  of  the  railroad  track,  as  some  of  the  witnesses 
expressed  it,  the  steps  of  the  car  just  cleared  the  brick. 
At  some  time  between  three  and  four  o  'clock  one  of  de- 
fendant's  cars  in  charge  of  Reaves  as  motorman  was 
going  west  on  said  street,  and  he  observed  this  little 
boy  playing  upon  the  track  and  frightened  him  off ;  the 
car  that  followed  this  one,  in  about  twelve  minutes,  was 
operated  by  motorman  Murray ;  another  car  was  being 
operated  by  motorman  Allman  and  going  east;  this 
car  stopped  and  picked  up  the  boy  after  the  car  operat- 
ed by  Murray  had  gone  west.  After  motorman  Murray 
with  his  car  going  west  had  passed  the  point  where  the 
child  was  found,  he  was  met  by  witness  Gruentze- 
macher,  and  this  witness  says  that  after  this  car  passed 
him,  **I  went  east  a  little  farther  and  saw  the  child 
lying  close  to  the  track.''  The  child  when  found  was 
lying  very  close  to  the  rail  with  all  of  its  smaller  toes 
mashed  off  and  hanging  to  the  foot  by  the  skin  of  the 
lower  portion  of  the  foot ;  the  big  toe  was  still  intact, 
was  bruised,  and  the  end  of  one  of  the  fingers  of  the 
left  hand  was  mashed,  and  bruises  and  cuts  were  all 
over  the  body  but  no  other  bones  were  broken.  The 
toes  were  amputated  but  the  child  died  on  about  the 
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27th  of  October  from  the  injuries  inflicted.  A  shoe  was 
found  upon  the  foot  of  the  child,  apparently  worn  upon 
the  left  foot;  there  was  a  cut  extending  diagonally 
across  the  toe  of  the  shoe,  and  the  sole  of  the  shoe  on 
the  left  side  was  pressed  away  from  the  upper  in  two 
places;  on  the  bottom  of  the  shoe  was  a  mark  about 
two  inches  wide,  and  the  right  side  of  the  shoe,  from 
the  front  back  to  the  heel,  was  torn  or  bursted  out.  No 
one  saw  the  accident,  and  no  one  appears  to  have  seen 
the  child  after  it  was  passed  by  motorman  Reaves  until 
after  motorman  Murray  had  passed  the  same  point  and 
the  child  was  found  by  witness  Gruentzemacher. 

It  is  contended  by  counsel  for  appellant  that  the  con- 
clusion that  the  child  was  killed  by  the  negligence  of 
appellant  is  but  an  assumption  and  a  speculation,  and 
that  the  child  was  not  on  the  track,  and  cites  the  testi- 
mony of  motorman  Murray  and  the  conductor  and  also 
that  of  Edward  Gruentzemacher.  It  is  true  that  the 
testimony  of  Murray  and  Gruentzemacher  is  to  the  ef- 
fect that  the  child  was  not  on  the  track  but  Murray  does 
not  state  that  he  was  observing  the  street  and  track  at 
the  time,  and  the  other  witness  was  more  particularly 
watching  the  car;  however,  the  physical  fact  is,  that  the 
child  was  badly  injured  and  this  fact  so  confronts  coun- 
sel for  appellant,  that  they  attempt  an  explanation  of 
the  occurrence  that  would  place  the  injury  of  the  child 
upon  some  other  party  than  the  defendant  and  say  that 
it  may  have  been  injured  by  an  automobile  or  wagon 
that  were  shown,  by  some  of  the  witnesses,  to  have 
been  in  the  neighborhood,  but  it  nowhere  appears  that 
the  automobile  was  close  to  the  child,  and  the  wagon 
referred  to  was  shown  to  have  been  on  the  other  side 
of  this  ridge  of  brick  from  the  child.  We  are  satisfied 
that  the  jury  was  warranted  in  finding  that  the  child 
was  on  the  track,  or  so  close  to  it  and  between  the  track 
and  the  brick  piled  up  by  the  side  of  the  track  that  it 
imperiled  the  life  of  the  child,  and  was  dangerous,  and 
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that  the  motorman  ought  by  reasonable  diligence  to 
have  observed  the  child  and  its  peril  and  avoided  the 
injury.  We  do  not  think  it  material  under  the  allega- 
tions of  this  declaration  whether  the  child  was  directly 
on  the  track  in  front  of  the  car  or  so  close  to  the  track 
and  hedged  in  by  the  pile  of  brick,  that  when  the  car 
ran  up,  the  child  may  have  become  frightened  and  in 
attempting  to  escape  placed  its  foot  under  the  wheel 
of  the  car.  Had  the  street  on  the  north  side  been  open 
north  of  the  track,  and  the  brick  had  not  been  piled  up 
to  within  about  twelve  inches  of  the  track,  then  if  the 
child  was  not  on  the  track  but  beside  it,  it  might  not 
have  been  negligence  in  the  motorman  to  have  failed 
to  have  observed  the  child  and  avoided  the  injury.  The 
motorman  does  not  say  in  his  testimony  that  he  was  on 
the  lookout  or  that  he  observed  carefully,  only  that  he 
did  not  see  the  child  on  the  track,  and  that  the  child  was 
not  on  the  track.  The  theory  of  appellant  was,  that  the 
car  could  not  have  passed  over  the  child's  foot  in  the 
manner  claimed  by  appellee  for  the  reason  that  it  would 
have  crushed  the  foot  of  the  child  above  the  impression 
claimed  to  have  been  made  by  the  track  on  the  bottom 
of  the  shoe.  On  an  examination  of  the  shoe  and  the 
facts  in  the  case  we  find  that  the  opposite  side  of  the 
shoe  was  torn  along  its  side  from  the  toe  back  to  the 
heel,  and  that  in  all  probability  the  foot  was  relieved 
from  the  crush  by  the  pushing  out  when  the  car  pressed 
against  the  foot ;  at  least  this  may  have  been  so. 

The  theory  and  contention  of  appellant  that  the  in- 
jury may  have  been  caused  by  an  automobile  or  wagon 
that  were  seen  in  this  vicinity  near  that  time  we  cannot 
accept,  for  if  the  foot  had  been  run  over  by  either  it 
would  not  have  left  the  impression  of  the  rail  on  the 
bottom  of  the  shoe  or  cut  the  toe  of  the  shoe  in  the  man- 
ner shown  by  the  evidence. 

We  agree  with  counsel  for  appellant  in  their  conten- 
tion as  to  the  rule  of  law,  that  presumption  cannot  be 
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based  upon  a  presumption  of  negligence,  or  that  the 
existence  of  a  certain  fact  cannot  be  reasonably  infer- 
red from  the  evidence,  if  the  existence  of  another  fact 
entirely  inconsistent  with  the  first  may  be  inferred  as 
certainty  from  the  same  evidence,  but  in  this  case  the 
jury  were  fully  warranted  in  finding  from  the  evidence 
that  the  child  was  injured  by  the  defendant's  car,  and 
that  fact  being  found  we  cannot  say  thaf  under  the 
state  of  the  evidence  here  that  the  jury  was  not  war- 
ranted in  finding  that  it  was  due  to  the  negligence  of 
the  defendant's  servants.  This  negligence  may  be 
shown  by  circumstantial  evidence,  ''or  as  has  been  some 
times  said,  it  may  be  inferred  by  the  jury  from  circum- 
stances appearing  in  proof.''  U.  S.  Brewing  Co.  v. 
Stoltenberg,  211  111.  p.  531.  It  is  also  a  well  recognized 
rule  in  this  state,  ''That  when  the  facts  are  established 
from  which  presumption  may  be  legitimately  drawn,  it 
is  the  province  of  the  jury  to  deduce  the  presumption 
or  inference  of  fact. ' '  Sontag  v.  0  'Hare,  73  111.  App. 
432;  Peoria  &  P.  U.  Ry.  Co.  v.  Clayberg,  Adm'r,  107 
III.  644;  U.  S.  Brewing  Co.  v.  Stoltenberg,  211  111.  531. 

It  is  again  insisted  that  the  court  erred  in  giving  to 
the  jury  the  following  instruction : 

"If  you  believe  from  the  greater  weight  of  the  evi- 
dence that  no  witness  or  witnesses  saw  or  observed  the 
immediate  cause  of  the  injury  to  deceased  then  in  de- 
termining the  evidence  the  immediate  cause  of  the  in- 
jury to  deceased  you  have  a  right  to  consider  all  of 
the  facts  and  circumstances  detailed  in  evidence  by  the 
witnesses  in  the  case ;  and  you  may  find  the  immediate 
cause  of  the  injury  to  be  proven  by  or  from  any  facts 
or  circumstances,  if  any,  from  which  you  may  believe 
the  immediate  cause  of  the  injury  to  the  deceased  may 
be  rightfully  and  reasonably  inferred. ' ' 

We  do  not  think  the  criticism  upon  this  instruction 
and  the  second  instruction  of  the  same  character,  is 
well  taken ;  whether  the  accident  was  caused  by  appel- 
lant and  the  manner  in  which  the  accident  happened, 
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are  all  matters  left  to  the  jury  to  be  determined  from 
the  facts  and  circumstances,  and  we  think  these  in- 
structions are  sustained  by  the  case  of  The  North  Chi- 
cago Street  R.  R.  Co.  v.  Rodert,  203  111.  413,  and  were 
proper. 

As  to  the  instruction  of  appellant  that  was  refused, 
we  do  not  believe  that  the  objection  to  the  refusal  of  it 
can  be  sustained,  for  the  reason  that  the  proposition 
contained  in  this  instruction  was  included  in  the  in- 
struction given  by  the  court  upon  behalf  of  appellant. 
It  is  said  this  instruction  should  have  been  given  be- 
cause it  directed  the  attention  of  the  jury  to  the  partic- 
ular negligence  charged  in  the  declaration,  and  no 
other  instruction  did  this.  It  will  be  observed  that  the 
instruction  merely  advised  the  jury  that  he  must  prove 
the  particular  negligence  he  has  alleged  in  his  declara- 
tion, and  another  instruction  given  on  behalf  of  appel- 
lant contains  the  proposition,  ''If  you  further  believe 
from  the  evidence  that  the  plaintiff  has  not  proven  by 
a  preponderance  of  the  evidence  that  he  was  injured 
by  the  negligence  of  the  defendant  as  charged  in  the 
declaration,  then  the  plaintiff  cannot  recover  and 
your  verdict  must  be  for  the  defendant.''  We  do 
not  see  but  what  the  proposition  contended  for  in 
the  refused  instruction  is  included  in  the  instruc- 
tion as  given.  It  is  true  that  in  the  refused  in- 
struction the  words  ''particular  negligence  he  has 
alleged  in  the  declaration''  are  used  but  we  do  not  be- 
lieve there  can  be  any  difference  between  that,  at  least 
in  substance,  and  saying,  "the  negligence  of  the  de- 
fendant as  charged  in  the  declaration;"  they  both  refer 
to  the  charge  in  the  declaration. 

We  are  unable  to  say  that  the  court  erred  in  the  giv- 
ing and  refusing  of  the  instructions  complained  of. 

We  have  carefully  considered  the  evidence  in  this 
case,  and  it  being  in  its  character,  especially  many  fea- 
tures of  it,  proven  or  disproven  by  circumstantial  evi- 
dence, we  think,  the  circumstances  would  warrant  the 
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jury  in  finding  that  the  deceased  was  injured  by  the 
defendant's  car  and  as  a  result  of  the  negligence  of  its 
servants.  The  evidence  was  of  that  character  that  it 
was  pnrely  a  question  for  the  jury  to  determine  and  we 
cannot  say  but  what  the  verdict  is  sustained  by  the 
evidence,  and  the  judgment  of  the  court  should  be  af- 
firmed. 

Judgment  affirmed. 


Joseph  Martini,  Appellee,  v.  Donk  Brothers  Coal  &  Coke 

Qimpany,  Appellant. 

1.  Vebdicts — supported  hy  plaintiff's  testimony  alone.  Held,  that 
a  Terdiet  will  not  neeessarily  be  set  aside  although  supported  only  by  the 
testimony  of  the  plaintiff  contradicted  by  credible  witnesses  and  other 
corroborative  evidence. 

2.  INSTEUCTIONS — whcn  refusal  of  correct  will  not  reverse.  The  re- 
fusal of  a  correct  instruction  will  not  reverse  if  its  contents  are  sub- 
Etantially  contained  in  another  inetruction  given.  _ 

3.  Instbuctions — ignoring  material  elements.  An  instruction  which 
concludes  with  a  direction  is  properly  refused  if  it  ignores  material 
elements  or  issues  in  the  cause. 

4.  Instructions — invading  province  of  jury.  An  instruction  is 
properly  refused  which  points  out  a  particular  thing  that  would  consti- 
tute contributory  negligence  and  prevent  the  plaintiff  from  recovery. 

Action  in  case  for  personal  injuries.  Appeal  from  the  City  Court  of 
East  St.  Louis;  the  Hon.  Mortimer  Millard,  Judge,  presiding.  Heard 
in  this  court  at  the  March  term,  1911.  Affirmed.  Opinion  filed  Novem- 
ber 11,  1911.    Rehearing  denied  April  3,  1912. 

Wise,  Keefb  &  Wheeler,  for  appellant;  Mastin  & 
Sherlock,  of  counsel. 

Dan  McGlynn,  for  appellee. 
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Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

This  was  an  action  brought  by  appellee  against  the 
appellant  in  the  City  Court  of  East  St.  Louis,  Illinois, 
for  damages  on  account  of  an  injury  received  by  him  on 
November  21, 1908.  There  were  two  trials,  the  first  re- 
sulting in  a  verdict  in  favor  of  the  plaintiff  for  $2,090, 
which  verdict  was  set  aside  and  a  new  trial  granted. 
The  second  trial  resulted  in  a  verdict  for  the  plaintiff 
for  $1,000,  upon  which  judgment  was  rendered  and  the 
cause  appealed  to  this  court  by  the  defendant. 

The  declaration  alleges  in  substance,  that  the  defend- 
ant was  operating  a  coal  mine  in  Madison  county,  Illi- 
nois, and  that  in  its  said  mine  certain  tracks  were  used 
for  the  purpose  of  handling  empty  cars  thereon  which 
were  returned  from  the  pit  top  after  being  unloaded; 
that  a  certain  track,  known  by  defendant  as  the  run- 
around  track,  was  used  for  the  purpose  of  storing 
empty  cars  and  making  up  trips  of  the  same  to  be  taken 
therefrom  to  the  various  rooms  and  working  places  of 
the  miners  employed  in  said  mine,  by  means  of  an  elec- 
tric motor  or  engine,  which  motor  and  trips  of  cars 
were  operated  and  controlled  by  a  motorman  of  the 
defendant  named  Carpenter ;  that  plaintiff  was  directed 
by  the  defendant  to  assist  the  said  motorman  in  convey- 
ing loaded  cars  to  the  bottom  for  the  purpose  of  being 
hoisted  to  the  top,  and  trips  of  empty  cars  when  taken 
from  said  run-around  track  to  the  various  working 
places  in  said  mine ;  that  in  performing  such  duties  he 
was  called  a  trip  rider  and  was  under  the  control  of 
the  motorman,  and  was  unfamiliar  and  inexperienced 
with  the  duties  of  such  position,  and  the  dangers  aris- 
ing from  uncoupling  said  cars,  and  wholly  unfamiliar 
with  the  manner  of  handling  empty  cars  on  said  run- 
around  track;  that  defendant  had  a  certain  endless 
chain  near  the  bottom  of  said  shaft  which  it  used  for 
the  purpose  of  moving  empty  cars  when  returned  to  the 
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bottom,  and  the  said  nin-around  track  on  which  empties 
were  stored,  and  defendant  permitted  empty  cars  from 
time  to  time  to  be  thrown  to  and  against  other  empty 
cars  standing  on  said  track,  all  of  which  the  plaintiff, 
at  the  time  complained  of,  was  unfamiliar  with  and  was 
inexperienced  and  had  no  notice  or  knowledge  of  the 
method  employed  by  the  defendant  in  handling  said 
empty  cars ;  that  on  the  date  aforesaid  he  was  directed 
by  the  said  Carpenter,  motorman  in  charge  of  said  mo- 
tor, and  whose  orders  he  was  bound  to  obey,  to  un- 
couple a  certain  number  of  cars  in  a  string  of  empty 
cars  then  standing  on  said  run-around  track;  that 
while  attempting  to  make  such  uncoupling  and  while 
in  the  exercise  of  due  care  and  caution  for  his  own 
safety,  and  while  without  any  notice  or  knowledge  of 
the  dangers  of  uncoupling  such  cars,  under  such  con- 
ditions, certain  other  empty  cars  were  run  down  on 
said  run-around  track  against  the  empty  cars  thereon 
standing  so  as  to  push  and  shove  the  same  against  the 
cars  which  the  plaintiff  was  trying  to  uncouple,  where- 
by the  plaintiff's  right  hand  was  bruised,  mashed  and. 
woimded,  and  the  bone  broken,  and  the  leaders  and 
muscles  of  his  wrist  and  hand  were  injured  and  de- 
stroyed, and  that  he  was  permanently  disabled  thereby. 

The  amended  declaration  is  the  same  as  the  original 
except  that  in  the  amendm'cnt  it  is  alleged  that  Car- 
penter carelessly  and  negligently  ordered  and  directed 
the  plaintiff  to  uncouple  a  certain  number  of  cars  in 
a  string  of  empty  cars  then  standing  on  said  run- 
around  track,  and  without  instructing  or  warning  the 
plaintiff  of  the  dangers  and  perils  ordinarily  incident 
to  said  work,  in  the  manner  it  was  then  being  con- 
ducted. 

Counsel  for  appellant  claim,  first,  that  the  appellee 
did  not  make  out  his  case  by  a  preponderance  of  the 
evidence,  as  the  law  required  he  should  do;  second, 
that  the  court  committed  reversible  error  in  refusing 
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to  grant,  a  new  trial ;  third,  that  the  court  erred  in  re- 
fusing certain  instructions  offered  by  appellant. 

We  will  consider  the  first  and  second  of  these  claims 
together,  as  the  determination  of  these  matters  de- 
pends upon  a  consideration  of  the  evidence.  There  is 
not  much  dispute  about  the  facts  in  this  case,  except 
as  to  what  occurred  just  prior  to  and  at  the  time  that 
appellee  was  attempting  to  uncouple  the  cars. 

It  appears  from  the  record,  that  the  defendant's 
method  of  handling  the  coal  at  this  mine  was,  that 
tracks  were  maintained  at  the  bottom  and  on  each 
side  of  the  shaft  to  correspond  with  tracks  set  on  the 
floor  of  the  cage,  when  the  cage  was  at  rest,  and  would 
be  on  a  level  and  constitute  a  continuous  track  over 
the  cage ;  that  when  an  empty  car  was  sent  down  from 
the  top  and  the  cage  was  at  rest,  a  loaded  car  was 
pushed  on  to  the  cage  and  against  the  empty  car,  and 
caused  it  to  run  off  on  to  the  tracks  on  the  opposite 
side.  When  the  car  thus  pushed  off  would  go  upon 
the  tracks  it  was  carried  by  its  own  momentum  to  a 
given  point  where  a  chain  became  attached  to  the  car, 
which  pulled  it  up  an  incline.  The  machinery  was  then 
released  and  the  car  continued  to  run  down  a  decline ; 
this  track  was  partly  on  a  curve  so  the  empty  cars 
which  left  the  cage  followed  this  curved  track  which 
would  cause  the  cars  to  eventually  be  collected  in  the 
opposite  direction  from  which  they  were  started  from 
the  cage,  and  this  was  called  the  run-around  track,  and 
was  where  the  empties  were  placed  preparatory  to  dis- 
tributing these  empty  cars  to  the  various  parts  of  the 
mine,  as  they  were  needed,  to  be  filled  with  coal.  A 
motor  was  in  use  at  this  mine  which  was  operated  by 
electricity.  The  motor  would  come  in  to  this  run- 
around,  or  storage  track,  after  the  empties  and  be 
coupled  on  to  an  empty  car  and  this  empty  car  was 
coupled  to  a  number  of  other  empty  cars,  in  the  same 
manner  as  freight  cars  are  coupled  together  to  be 
drawn  by  an  engine.  The  coupler  used  to  connect  these 
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cars  was  a  hook  and  link.  The  cars  when  placed  on 
the  nin-around  were  hooked  together  by  men  kept 
there  for  that  purpose,  and  when  the  motorman  de- 
sired to  take  a  trip  of  empty  cars  out  into  the  mine 
he  advised  the  helper  how  many  cars  he  wished  to 
take  and  it  was  his  duty  to  cut  off  from  this  run-around 
track  the  number  of  cars  the  motorman  desired.  Each 
end  of  these  cars  is  provided  with  a  bumper;  on  one 
end  there  is  a  hook  fastened  in  to  this  bumper  and  at 
the  opposite  end  a  link,  so  as  to  form  a  means  of 
coupling  the  cars.  On  the  day  that  appellee  was  in- 
jured, he  had  made  six  or  seven  trips  with  the  motor- 
man  and  uncoupled  the  cars  as  the  motorman  directed. 
This,  however,  was  not  the  regular  work  of  the  helper 
but  he  had  been  assigned  to  that  duty  that  day.  He 
had  helped  in  this  same  work  on  a  former  occasion 
about  a  half  day  or  a  day.  It  does  not  appear  how 
long  prior  to  this  time  that  he  assisted  the  motorman. 
It  is  claimed  by  appellee  that  on  the  day  he  was  in- 
jured the  motorman  had  hooked  on  to  a  string  of 
cars  and  was  pulling  them  out  toward  the  main  entry, 
and  directed  the  appellee  to  go  back  and,  when  he 
stopped,  to  cut  off  a  certain  number  of  cars ;  that  ap- 
pellee went  back  for  that  purpose,  and,  as  he  claims, 
when  the  motorman  stopped  the  train  of  cars  he  went 
in  between  two  of  the  cars  and  pushed  them  apart  a 
few  inches  so  as  to  enable  him  to  reach  in  and  uncouple 
the  cars,  and  that  while  doing  this  an  empty  car  came 
over  the  run-around  track  from  behind  him  and  struck 
the  cars  in  the  rear  that  he  was  attempting  to  un- 
couple, and  the  bumping  of  the  cars  caused  his  hand  to 
be  caught  between  the  bumpers  and  injured  him.  He 
says  further,  that  he  had  no  knowledge  that  this  car 
was  coming  around  and  knew  nothing  about  how  the 
ears  were  operated  from  the  shaft  point  to  that  point, 
and  that  he  had  not  been  instructed  in  this  matter. 

It  also  appears  from  the  testimony  of  the  motor- 
man  that  he  had  not  given  appellee  any  instructions, 


144  Appellate  Coubts  of  Illinois. 

Martini  v.  Donk  Bros.  Coal  &  Coke  Co.,  169  111.  App.  139. 

except  about  uncoupling  the  cars,  and  states  that  ap- 
pellee was  assisting  him  and  under  his  charge  and 
directions.  It  is  claimed  by  appellant  that  at  the  time 
that  appellee  attempted  to  uncouple  the  cars  he  did  not 
wait  until  the  motorman  stopped  the  cars  but  ran  in 
while  the  cars  were  in  motion  and  attempted  to  un- 
couple them,  and  that  the  stopping  of  the  motor  caused 
appellee's  hand  to  be  caught  and  injured.  And  the 
real  point  of  dispute  in  this  case,  as  appears  from  the 
argument  of  counsel  for  appellant  and  appellee,  is 
whether  or  not  the  appellee  waited  until  the  motor  had 
stopped  before  attempting  to  uncouple  the  cars,  or 
whether  he  attempted  to  uncouple  them  while  in  mo- 
tion; and  upon  this  point  the  testimony  is  very  con- 
flicting. The  motorman  says  that  he  directed  appellee 
to  wait  until  the  motor  stopped  before  attempting  to 
uncouple;  the  appellee  says  that  he  did  wait  until  the 
motor  stopped  before  endeavoring  to  uncouple  the 
cars,  and  that  the  cars  were  standing  still  at  the  time 
he  attempted  to  make  the  uncoupling.  The  motorman 
also  says  that  after  stopping  his  train  he  waited  two 
or  three  minutes  for  the  signal  from  appellee  to  move 
up  but  reoeived  none,  and  after  waiting  a  minute 
longer  the  appellee  came  up  exhibiting  his  hand  in- 
jured. The  motorman  said  that  it  had  been  the  cus- 
tom while  he  was  working  as  motorman  to  give  the 
trip  rider  instructions  what  to  do  and  that  he  did  in- 
struct the  appellee  about  cutting  off  the  cars  but  did 
not  tell  him  anything  about  this  endless  chain,  nor  its 
operation,  nor  about  the  other  cars  being  likely  to 
come  down.  The  only  instruction  given  was  to  cut  off 
the  amount  of  empties  needed. 

John  Mason,  a  witness  for  defendant,  testified  that 
appellee  got  hurt  about  half  past  twelve,  and  at  that 
time  he  was  at  the  end  of  the  empties  waiting  for  the 
motor  to  pull  them  down.  That  he  did  not  see  the 
motor  come  down  or  move  the  cars;  that  at  the  time 
appellee  was  hurt  the  cage  was  not  running;  that  he 
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saw  appeUee  attempting  to  uncouple  the  cars  while 
the  ears  were  in  motion;  that  there  were  no  empties 
coming  down  on  the  run-around  track  at  that  time,  and 
that  he  was  about  five  cars  from  appellee,  and  that  he 
was  alone  at  the  time.  But  on  cross-examination  he 
was  asked  the  question,  ''Didn't  you  testify  on  the 
former  trial  of  this. case  that  you  and  Ziegler  had  eaten 
your  dinner  out  on  the  main  entry,  and  that  you  were 
out  there  when  the  whistle  blew  and  that  both  of  you 
came  in  to  the  run-around  just  before  the  time  Mar- 
tini was  hurt,  is  that  what  you  said!"  A.  Yes,  sir. 
(Appellee's  brief,  page  11,  Kec.  page  63.) 

Fred  Ziegler,  a  witness  for  appellant,  testified  that 
he  and  John  Mason  were  engaged  at  work  for  appel- 
lant at  the  time  appellee  was  injured,  and  that  their 
business  was  to  couple  the  cars  as  they  would  come  in 
on  the  run-around,  and  says  that  he  stood  at  the  bot- 
tom where  he  could  see  the  empty  cars  come  down  and 
that  none  came,  and  that  no  empty  cars  ran  down 
around  that  track  that  bumped  in  the  car  that  appellee 
was  attempting  to  uncouple  within  a  half  hour,  and 
that  Martini  was  hurt  twenty-five  minutes  to  one.  The 
place  at  which  he  was  then  standing  was  some  distance 
from  where  appellee  was  hurt,  and  he  does  not  claim 
to  have  been  able  to  see  appellee;  that  the  cage  had 
not  been  hoisted  or  moved  for  five  minutes  after 
half  past  twelve;  but  on  cross-examination  he  says 
that  there  were  a  number  of  loads  at  the  bottom  to  go 
up;  that  they  had  quit  at  twelve  o'clock  for  the  pur- 
pose of  getting  lunch,  and  that  ordinarily  five  cages 
go  up  every  minute;  that  for  five  minutes  after  the 
whistle  blew  they  did  nothing  at  the  cage;  that  the 
cage  did  not  move,  but  later  on,  as  appears  from  page 
67  of  the  record,  he  says  that  the  cagers  were  there 
and  that  men  were  going  up,  but  was  unable  to  tell 
who  they  were ;  and  also  states  that  on  the  former  trial 
he  told  that  men  were  going  up  on  the  cage  but  after- 
wards admits  that  the  question  was  not  asked  him. 

Vol.  CLXIX  10 
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On  the  cross-examination  of  appellee,  after  stating 
that  cars  came  down  and  bumped  the  car  that  injured 
him,  he  says  that  he  did  not  see  the  cars.  Counsel  for 
appellant  and  appellee  have  taken  up  the  criticisms 
above  referred  to,  of  the  opposite  witnesses,  respect- 
ively, and  each  insists  that  the  testimony  of  the  re- 
spective witnesses  was  weakened  by  the  statements, 
called  by  each  of  them  contradictions.  It  is  quite  ap- 
parent that  the  conduct  and  bearing  of  the  several  wit- 
nesses upon  the  witness  stand,  and  their  apparent  fair- 
ness or  want  of  fairness  would  have  very  much  to  do 
with  determining  who  was  telling  the  truth  about  this 
matter,  and  while  it  is  true  that  some  of  the  matters 
called  contradictions  are  not  very  material,  yet  there 
may  have  been  enough  in  their  conduct  to  have  sat- 
isfied the  jury.  At  least  we  cannot  say  that  the  ver- 
dict of  the  jury  is  manifestly  against  the  weight  of  the 
evidence. 

Counsel  for  appellant  has  referred  us  to  many  cases 
holding  that  the  Appellate  Court  will  not  permit  a 
verdict  to  stand  where  the  case  rests  upon  the  testi- 
mony of  the  plaintiff  alone,  and  is  contradicted  by 
credible  witnesses  and  other  corroborated  facts,  but 
on  examining  these  cases  we  find  that  in  almost  every 
instance  there  was  some  fact,  either  in  the  weakness 
of  the  testimony  of  the  appellee  or  in  some  corroborat- 
ing circumstance  or  fact  in  the  testimony  of  appellant 
that  influenced  the  court  in  the  making  of  such  de- 
cisions, but  does  not  change  the  rule  above  announced 
with  reference  to  the  disturbing  of  the  verdict  of  the 
jiiry. 

It  appears  from  the  record  that  this  case  has  been 
twice  tried  before  a  jury  resulting  in  a  verdict  for 
appellee;  that  the  trial  court  has  heard  the  witnesses 
and  had  the  opportunity  to  grant  a  new  trial,  if  in  his 
opinion  the  verdict  was  not  supported  by  the  evidence, 
and  under  the  statements  of  this  record  we  feel  un- 
willing to  disturb  the  verdict. 
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The  next  contention  is  that  the  court  erred  in  the 
refusal  of  the  first  and  second  refused  instructions, 
offered  by  appellant.  The  first  refused  instruction  is 
as  follows : 

**The  court  instructs  you  that  you  have  no  right  to 
regard  the  defendant  as  negligent  in  this  case  simply 
because  plaintiff  was  injured.  The  mere  accident  to 
the  plaintiff  in  this  case  is  of  itself  no  evidence  of 
negligence  on  the  part  of  the  defendant." 

Barring  the  use  of  the  word  '  *  accident ' '  this  instruc- 
tion would  have  been  proper.  We  think,  however,  this 
instruction  was  given  in  better  form  in  the  last  of  ap- 
pellant's given  instructions,  the  latter  part  of  which 
says,  *^and  you  are  instructed  in  this  case  that  you 
have  no  right  to  say  the  defendant  company  was  negli- 
gent solely  because  the  plaintiff  was  injured  while 
working  for  the  defendant,  the  fact  of  his  injury  is  not 
in  itself  proof  of  negligence  on  the  part  of  the  defend- 
ant, but  on  the  contrary  the  plaintiff  before  he  can  re- 
cover must  show  by  the  greater  weight  of  the  evidence 
that  defendant  was  guilty  of  negligence  and  that  he 
himself  was  using  ordinary  care  to  save  himself  from 
injury/'  There  is  no  cause  for  complaint  because  of 
the  refusal  of  this  instruction,  as  the  exact  idea  is 
herein  expressed  that  was  sought  to  be  by  the  refused 
instruction. 

It  is  claimed  that  appellant 's  second  refused  instruc- 
tion should  have  been  given,  which  is  as  follows : 

'^The  court  instructs  you  that  in  his  declaration  the 
plaintiff  has  charged  that  he  was  injured  by  the  negli- 
gent order  of  the  motorman  Angelo  Carpenter  to  un- 
couple a  certain  number  of  cars  in  a  string  of  empty 
cars  then  standing  on  the  run-around  track,  and  that 
while  plaintiff  was  attempting  to  make  such  un- 
coupling, and  in  the  exercise  of  due  care  and  caution 
for  his  own  safety,  certain  other  empty  cars  were  run 
down  on  said  empty  track  against  said  standing  empty 
cars  plaintiff  was  uncoupling  so  as  to  push  them 
against  the  cars  plaintiff  was  then  attempting  to  un- 
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couple.  You  are  instructed  that  if  you  believe  from 
the  evidence  that  the  injury  in  this  case  was  not  due  to 
the  order  or  that  plaintiff  had  notice  or  knowledge  of 
the  dangers  and  perils  of  uncoupling  the  cars  under 
such  circumstances,  or  if  you  find  that  the  injury  was 
occasioned  by  plaintiff  attempting  to  uncouple  the 
cars  while  in  motion,  or  if  you  find  from  the  evidence 
that  no  empty  cars  did  come  down  and  bump  against 
the  cars  plaintiff  was  uncoupling,  then  in  neither  of 
these  cases  can  plaintiff  recover  in  this  case  then  your 
verdict  in  that  event  should  be  for  the  defendant." 

The  statement  in  this  instruction  of  what  is  con- 
tained in  the  declaration  is  not  very  accurate  as  it 
omits  from  it  some  of  the  important  elements  of  the 
charge  that  is  made.  The  declaration  not  only  alleges 
that  the  order  was  given  by  the  motorman,  but  alleges 
that  the  appellee,  to  whom  the  order  was  given,  was 
unfamiliar  and  inexperienced  in  the  duties  of  a  trip 
rider,  and  the  dangers  arising  from  the  uncoupling  of 
the  cars  and  the  manner  of  handling  empty  cars  on 
said  track,  and  we  think  that  this  instruction  in  at- 
tempting to  state  the  declaration  was  erroneous  in  not 
including  that  element.  Hirsch  &  Sons  Iron  Co.  v. 
Coleman,  227  111.  149.  We  think  this  instruction  is 
erroneous  in  that  it  limits  a  verdict,  ignoring  other 
acts  of  negligence  alleged  in  the  declaration  and  which 
the  evidence  tends  to  prove;  and  it  is  further  objec- 
tionable in  that  it  tells  the  jury  ^*or  if  you  find  that 
the  injury  was  occasioned  by  plaintiff  attempting  to 
uncouple  the  cars  while  in  motion''  that  he  could  not 
recover.  This  part  of  the  instruction  is  clearly  er- 
roneous, in  that  it  points  out  a  particular  thing  that 
would  constitute  contributory  negligence  and  prevent 
the  appellee  from  recovery.  This  kind  of  an  instruc- 
tion has  often  been  condemned  by  our  Supreme  Court. 
That  is  purely  a  question  of  fact  to  be  determined  by 
the  jury  as  to  what  particular  thing,  under  all  the  cir- 
cumstances, would  constitute  such  contributory  negli- 
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gence  as  to  prevent  a  recovery,  and  we  think  the  in- 
struction was  properly  refused.  Drainage  Commis- 
sioners V.  I.  C.  R.  K.  Co.,  158  111.  353 ;  West  Chicago 
St.  By.  Co.  V.  Fetters,  196  111.  298. 

We  are  of  the  opinion  that  there  is  no  reversible 
error  in  this  record,  and  the  judgment  is  aflSrmed. 

Judgment  affirmed. 


Isham  Russell,  Administrator,  Appellee,  v.  Cleveland,  Cin- 
cinnati, Chicago  &  St.  Louis  Railway 
Company  et  al..  Appellants. 

Negligence — wJ^xt  prerequisite  to  recovery.  In  order  to  recover  for 
{he  negligent  conduct  of  another,  a  person  injured  or  killed  must  him- 
self at  the  time  of  the  accident  have  been  in  the  exercise  of  ordinary 
care  for  his  own  safety. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Saline  county;  the  Hon.  A.  W.  Lewis,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1911.  Reversed. 
Opinion  filed  March  21,  1912. 

W.  F.  Scott,  for  appellants;  P.  J.  Kolb,  of  counsel. 
J.  B.  Lewis  and  Sigel  Capel,  for  appellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

Appellee  recovered  a  judgment  against  the  appel- 
lants in  the  Circuit  Court  of  Saline  county  for  nine 
hundred  dollars,  to  reverse  which  judgment  this  ap- 
peal is  prosecuted.  Carrier  Mills  is  a  town  of  about 
two  thousand  inhabitants,  situated  on  the  C.  C.  C.  & 
St.  L.  Railroad  in  Saline  county.  On  the  morning  of 
March  9,  1909,  at  about  four  o  'clock,  the  station  house 
of  said  railroad  at  said  town  was  burned,  and  when 
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the  building  burned  the  telegraph  wires  dropped  down 
on  the  ground  or  platform  and  remained  there  until 
about  seven  o'clock  A.  M.,  at  which  time  the  section 
foreman  and  others  tied  up  said  wires.  The  depot 
platform  was  about  one  hundred  feet  long  and  was 
located  on  the  south  side  of  the  railroad  which  ex- 
tended practically  east  and  west.  While  the  wires  lay 
upon  the  platform  one  of  them  from  some  apparently 
unknown  cause  became  charged  with  a  heavy  voltage 
of  electricity  which  caused  sparks  to  emit  from  the 
end  of  the  wire  and  to  burn  the  coal  and  such  things 
as  might  come  in  contact  with  it  and  to  cause  severe 
shocks  to  persons  who  might  happen  to  touch  it.  There 
was  a  train  due  to  arrive  upon  defendant's  road  at 
about  eight  o'clock  in  the  morning.  At  about  6:30  or 
7  o'clock  in  the  morning  the  section  foreman  and 
others  in  charge  at  the  depot  tied  up  said  Wires,  in- 
cluding the  one  so  heavily  charged  with  electricity,  at 
a  distance  from  four  to  seven  feet  over  the  platform 
and  at  or  near  the  south  end  of  the  platform.  The 
depot  building  was  entirely  burned  up,  and  from  the 
time  of  the  fire  until  the  deceased  was  killed  quite  a 
number  of  people  were  gathered  upon  this  platform. 
After  the  wires  had  been  tied  up  and  before  the  ar- 
rival of  any  train  the  deceased  and  his  father  came  to 
the  depot  and  entered  upon  the  depot  platform;  the 
father  claimed  that  the  deceased  was  expecting  to  take 
the  train  that  was  to  arrive  at  about  eight  o'clock  for 
Harrisburg.  While  the  deceased  was  there  his  friend 
Milo  Motsinger  went  over  to  where  he  was  and  they 
got  to  talking  about  the  wire  and  the  deceased  said  he 
believed  he  would  put  the  ear  of  Motsinger  to  it  and 
that  they  would  both  get  a  shock,  and  then  took  hold 
of  Motsinger  and  while  they  were  in  the  scuffle  the 
deceased  reached  up  his  hand  and  took  hold  of  the  live 
wire  and  was  instantly  killed.  The  right  of  action  is 
based  upon  the  original  count  of  common  law  negli- 
gence, and  the  other  counts  charging  that  the  defend- 
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ants  were  wilfully,  wantonly  and  knowingly  negligent. 

The  first,  or  original  count  of  the  declaration 
charges  that  the  defendants  negligently  permitted  said 
wire,  so  charged  with  electricity,  to  remain  at  and 
above  the  said  platform  at  the  distance  of,  to-wit,  four 
feet,  and  that  by  reason  thereof  persons  lawfully  upon 
said  platform  were  in  danger  of  being  injured  there- 
by, and  that  the  deceased  while  in  the  exercise  of  due 
care  for  his  own  safety  was  killed  through  the  negli- 
gence of  defendant  permitting  said  live  wire  to  be  sus- 
pended as  aforesaid. 

On  the  first  trial  of  this  cause  the  Water  and  Light 
Company  was  joined  as  a  party  defendant  but  the 
court  directed  the  jury  to  find  it  not  guilty,  and  the 
succeeding  trials  proceeded  against  the  other  two  de- 
fendants. Thereafter  the  plaintiff  filed  four  additional 
counts,  denominated,  additional  second,  third,  fourth 
and  fifth,  and  in  these  counts  and  each  of  them  the  •de- 
fendants are  charged  with  having  wantonly,  wilfully 
and  knowingly  allowed  the  said  wires,  so  charged  with 
the  currents  of  electricity,  to  be  and  remain  above  the 
said  platform,  and  that  said  wire  was  so  near  to  said 
platform!  as  to  be  dangerous  to  persons  then  and  there 
on  said  platform,  and  while  the  deceased,  Laurence 
Eussell,  was  lawfully  upon  said  platform  he  came  in 
contact  with  said  live  wire  and  was  thereby  killed.  To 
each  of  these  counts  of  the  declaration  the  defendants 
filed  a  plea  of  not  guilty,  and  also  a  plea  of  the  statute 
of  limitations.  The  plaintiff  filed  a  demurrer  to  the 
plea  of  the  statute  of  limitations  and  the  court  sus- 
tained the  demurrer  as  to  the  plea  of  the  statute  of 
limitations  to  the  second,  third  and  fourth  additional 
counts,  and  overruled  the  demurrer,  as  to  the  plea  of 
the  statute  of  limitations,  to  the  fifth  additional  count. 
No  replication  was  filed  to  this  plea  to  the  fifth  count 
but  the  cause  proceeded  to  trial  upon  the  original  dec- 
laration, the  second,  third  and  fourth  additional  counts 
and  the  plea  of  general  issue  thereto. 
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The  appellants  assign  as  error  the  ruling  of  the 
court  in  sustaining  the  demurrer  to  the  several  statutes 
of  limitations,  the  joint  liability  of  the  defendants, 
several  rulings  of  the  court  upon  the  admissibility  of 
testimony  during  the  trial  of  the  case,  the  refusal  of 
the  court  to  direct  a  verdict  and  the  refusal  of  the 
court  to  set  aside  the  verdict  and  grant  a  new  trial 
herein. 

After  carefully  examining  the  evidence  in  this  case 
we  deem  it  necessary  to  consider  only  one  proposition 
and  that  is,  as  to  whether  or  not  under  the  evidence 
introduced  in  this  case  the  defendants  are  liable  for 
damages  in  causing  the  death  of  Laurence  Russell. 
Under  the  original  count  of  the  declaration  it  was  nec- 
essary for  the  appellee  to  prove  that  the  defendants 
were  guilty  of  negligence,  and  that  the  appellee's  in- 
testate was  in  the  exercise  of  due  care  and  caution  for 
his*  own  safety.  The  evidence  discloses,  in  this  case, 
that  before  the  appellee's  intestate  and  his  father 
came  on  to  the  platform  that  the  wires,  including  the 
one  so  heavily  charged  by  electricity,  had  been  by  the 
agents  of  the  defendants  picked  up  from  off  of  the 
platform  and  tied  up  at  or  near  the  south  end  of  the 
platform,  and  at  a  height  of  from  four  to  seven  feet 
above  the  platform,  most  of  the  witnesses  putting  it 
at  five  and  a  half  feet,  and  while  the  wire  was  in  this 
position  the  deceased  came  upon  the  platform  and 
after  reaching  the  platform  his  friend,  Milo  Motsinger, 
says,  **When  I  went  over  there  we  got  to  talking 
about  the  wire  and  he  said  he  believed  he  would  put 
my  ear  to  it  and  we  would  both  get  a  shock;  he  took 
hold  of  me  and  we  began  to  scuffle.  When  he  took 
hold  of  the  wire  it  knocked  me  loose  from  him  and 
knocked  me  about  fifteen  or  twenty  feet.  When  he 
told  me  that  he  was  going  to  put  my  ear  against  it  and 
give  us  both  a  shock  I  told  him'  not  to  do  it,  it  might 
hurt  us."    ''I  told  Kussell  we  might  get  hurt  and  he 
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said  it  was  only  an  ordinary  telegraph  wire  and  would 
not  hurt  any  one." 

William  Capel  told  them  when  they  were  scuffling 
that  they  had  better  quit  it  as  one  of  them  might  get 
against  the  wire  and  get  killed,  and  he  says  he  saw 
Russell  grab  at  the  wire. 

James  Lewis  says  he  saw  one  of  Russell's  hands 
go  up  three  or  four  times  grabbing  at  the  wire  before 
he  got  hold  of  it. 

S.  T.  Barnes  says  that  he  spoke  to  Russell  and  told 
him  if  he  took  hold  of  that  wire  it  would  kill  him ;  that 
he  did  this  while  they  were  scuffling. 

Dan  Altmier  says  that  he  saw  Russell  reaching  up 
with  his  right  hand  four  or  fi^e  times  before  he  got 
hold  of  it  and  as  soon  as  he  got  hold  of  it,  it  killed 
him. 

There  was  an  effort  made  by  appellee  to  rebut  some 
of  this  testimony  by  showing  that  other  people  who 
stood  around  there  did  not  hear  the  statements  tes- 
tified about  but  we  do  not  think  this-  sufficient  to  rebut 
the  statements  of  witnesses  who  claim  to  have  heard 
and  made  the  declarations  themselves.  There  was  at 
least  three  witnesses  who  testified  that  the  deceased 
was  admonished  not  to  take  hold  of  the  wire  and  sev- 
eral who  testified  that  he  made  several  efforts  before 
getting  hold  of  it.  We  think  this  evidence  together 
with  other  evidence  in  the  record  conclusively  shows 
that  the  deceased  was  not  in  the  exercise  of  due  care 
and  caution  for  his  own  safety,  and  appellee  is  barred 
from  a  recovery  under  the  first  count  of  this  declara- 
tion. Counsel  for  appellee  says:  ^*The  preponder- 
ance of  the  evidence  was  clearly  sufficient  to  convince 
the  jury  that  the  death  of  Laurence  Russell  was  occa- 
sioned by  and  resulted  from  the  willful,  wanton  and 
gross  negligence  of  both  defendants.'' 

In  the  case  of  I.  C.  R.  R.  Co.  v.  Leiner,  202  HI. 
624,  willful  or  wanton  negligence  is  defined  as,  "An 
entire  absence  of  care  for  the  life,  the  person  or  the 
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property  of  others,  such  as  exhibits  a  conscious  indif- 
ference to  consequences,  makes  a  case  of  constructive 
or  legal  willfulness,  such  as  charges  the  person  whose 
duty  it  was  to  exercise  care,  with  the  consequences  of 
a  willful  injury;"  and  this  was  approved  in  the  case 
of  Toledo,  St.  Louis  &  Western  R.  R.  Co.  v.  Baker, 
138  111.  App.  83. 

It  is  also  said  in  the  case  of  East  St.  Louis  Con- 
necting Ry.  Co.  V.  Meeker,  119  111.  App.  27:  ''It  is 
contended  however,  that  the  action  of  Dwire  in  giving 
the  signal  was  so  grossly  negligent  as  to  import  will- 
fulness and  wantonness  on  his  part.  In  I.  C.  R.  R. 
Co.  V.  Leiner,  202  111.  624,  our  Supreme  Court  in- 
dorsed an  instruction  stating,  'What  is  meant  by 
willful  and  wanton  misconduct  is  such  conduct  as 
amounts  to  an  intentional  wrong  or  of  such  a  reckless 
character,  as  shows  that  the  person  or  persons  guilty 
of  such  jnisconduct,  were  at  the  time  acting  in  such  a 
manner  as  shows  that  they  had  an  utter  disregard  for 
the  safety  and  lives  of  other  persons. '  ' '  Indeed  many 
authorities  might  be  quoted  to  the  same  effect.  If  the 
defendants  were  acting  in  utter  disregard  for  the 
safety  and  lives  of  other  persons  we  are  unable  to 
understand  and  appreciate  why  it  was  that  they  caused 
the  wires,  including  the  live  wire,  to  be  suspended  suf- 
ficiently high  above  the  platform  that  no  one  need  come 
in  contact  with  it,  unless  they  voluntarily  did  so.  Coun- 
sel for  appellee  argues  that  because  the  wires  were 
permitted  to  lie  upon  the  platform  until  6 :30  or  seven 
o'clock,  and  while  they  were  there  sputtering  and 
emitting  electric  sparks,  and  the  people  who  were  then 
there  were  unprotected  and  unguarded,  and  that  Mr. 
Suttlemore,  the  agent  of  the  defendant,  was  present 
and  saw  this  and  laughed  because  some  of  the  by- 
standers received  a  shock  from  this  wire,  that  this  was 
sufficient  to  show  in  Suttlemore,  the  agent,  a  wanton 
and  willful  negligence.  This,  however,  all  occurred 
sometime  before  the  deceased  came  upon  the  platform. 
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At  the  time  deceased  came  upon  the  platform  the  wires 
had  been  taken  up  and  suspended  at  a  remote  end  of 
the  platform  and  at  a  height  sufiBcient  to  prevent  in- 
juring all  persons  who  did  not  voluntarily  come  in 
contact  with  the  wire.  Even  if  it  be  conceded  that  this 
willful  and  wanton  purpose  existed  in  the  mind  of  Sut- 
tlemore,  or  those  in  control  at  the  time  the  wire  Jay 
upon  the  platform,  his  mind  was  thereafter  changed, 
and  he  caused  the  dangerous  element  to  be  removed 
from  the  platform;  the  appellee  could  not  take  ad- 
vantage of  any  purpose  that  might  have  existed  in  the 
mind  of  the  agent  before  the  deceased  came  upon  the 
platform,  if  in  the  meantime  his  purposes  were 
changed.  It  appears  clearly  from  this  evidence  that 
the  deceased  was  apprised  of  the  fact  that  one  of  these 
wires  was  charged  with  electricity,  at  least  sufficient 
to  shock  a  person,  and  out  of  mere  sport  he  thought  to 
subject  his  friend,  with  whom  he  scuffled,  to  a  shock 
by  this  wire  and  while  he  perhaps  did  not  appreciate 
that  to  touch  it  would  cause  instant  death,  yet  he  did 
know  that  the  voltage  was  of  such  a  character  as  to 
produce  a  shock,  and  notwithstanding  the  warning  of 
those  standing  by  he  caught  the  wire  and  was  killed, 
and  as  we  see  it,  he  himself  brought  on  his  death. 

There  is  nothing  in  this  record  that  shows  any  pur- 
pose or  disposition  upon  the  part  of  the  servants  of 
the  defendants  showing  such  a  gross  want  of  care  and 
regard  for  the  rights  of  others  as  to  justify  the  pre- 
sumption of  willfulness  or  wantonness,  or  a  willing- 
ness to  inflict  an  injury  upon  any  person. 

We  think  the  verdict  of  this  jury  was  manifestly 
against  the  weight  of  the  evidence  and  the  judgment 
is  reversed. 

Judgment  reversed. 

We  find  as  ultimate  facts  that  deceased  was  guilty 
of  negligence  which  contributed  to  cause  his  death 
and  that  appellant  was  not  guilty  of  willfully  or  reck- 
lessly causing  his  death. 
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The  Hall's  Safe  Company,  for  use,  etc.,  Appellant,  v.  L.  L. 

Emmerson  et  al.,  Appellees. 

Appeals  and  errors — when  questions  not  saved  for  review.  In  the 
absence  of  the  record  purporting  by  the  certificate  of  the  judge  to  con- 
tain all  the  evidence  heard,  questions  involving  rulings  upon  the  evi- 
dence, upon  the  instructions  and  upon  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  are  not  saved  for  review. 

Appeal  from  the  County  Court  of  Jefferson  county;  the  Hon.  A-  D. 
Webb,  Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1911. 
Affirmed.     Opinion  filed  March  21,  1912. 

Arthur  T.  French  and  Charles  H.  Holt,  for  ap- 
pellant. 

G.  Gale  Gilbert,  for  appellees. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

In  this  case  the  errors  assigned  and  argued  by  coun- 
sel for  appellant  are,  that  the  court  erred  in  admitting 
improper  evidence  on  behalf  of  appellees,  in  excluding 
proper  evidence  offered  by  appellant,  in  giving  instruc- 
tions for  appellees  that  were  not  based  upon  the  evi- 
dence but  upon  incompetent  evidence,  and  in  the  re- 
fusal to  give  instructions  for  appellant  which  fairly 
present  to  the  jury  the  law  applicable  to  the  evidence 
tending  to  support  his  theory  of  the  case ;  determina- 
tion of  which  necessarily  involves  a  consideration  of 
the  evidence  in  the  case. 

Counsel  for  appellees  insists  that  there  is  no  cer- 
tificate of  the  judge  showing  that  the  record  contains 
all  of  the  evidence  in  the  case,  and  for  that  reason  the 
questions  here  presented  cannot  be  determined  by  this 
court.  We  have  examined  the  record  and  find  that 
there  is  a  certificate  of  the  reporter  incorporated  in 
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the  record,  that  the  foregoing  is  all  of  the  evidence  but 
there  is  no  certificate  of  the  judge  to  that  effect;  the 
certificate  of  the  reporter  cannot  under  the  law  be 
substituted  for  a  certificate  of  the  judge.  It  is  neces- 
sary under  the  law  that  there  should  be  embodied  in 
the  record  a  certificate  of  the  judge  that  it  contains  all 
of  the  evidence  in  the  case.  In  the  case  of  Lingren  v. 
Swartz,  49  111.  App.  488,  it  is  said  by  Judge  Lacey: 
**It  lacks  entirely  the  certificate  of  the  judge  that  the 
bill  of  exceptions  contained  all  the  evidence  in  the 
case.  The  certificate  of  the  reporter  cannot  be  sub- 
stituted for  that  of  the  judge.  In  the  absence  of  such 
a  bill  of  exceptions  as  the  law  requires  the  presump- 
tions are  all  in  favor  of  the  verdict  and  judgment,  and 
this  court  will  presume  that  the  evidence  was  suffi- 
cient to  support  the  verdict  without  reference  to  the 
instructions.''  Herman  v.  North  Chicago  St.  K.  R. 
Co.,  94  111.  App.  465 ;  Kalish  v.  City  of  Chicago,  219 
111.  133. 

We  are  of  the  opinion  that  the  errors  presented  can- 
not under  the  law  and  the  record  of  this  case  be  con- 
sidered by  the  court;  and  that  the  presumptions  are 
in  favor  of  the  verdict  and  judgment  rendered  herein, 
and  the  judgment  is  affirmed. 

Judgment  affirmed. 


George  W.  Cleveland,  Appellee,  v.  Cleveland,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company, 

Appellant. 

1.  Negligence — running  over  highway  crossings,  Eailroad  com- 
panies have  the  right  to  regulate  the  speed  of  their  trains,  but  it  must 
in  such  regulation  keep  in  view  the  safety,  not  only  of  passengers,  but 
also  the  safety  of  persons  who  may  have  occasion  to  cross  the  tracks  in 
the  public  highways. 
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2.  Negligence — precautions  required  at  railroad  crossings.  Just 
what  precautions  are  necessary  at  railroad  crossings  is  a  question  of 
f  act|  as  in  some  cases  greater  precautions  are  required  than  in  others. 
The  facts  and  circumstances  of  each  case  must  be  considered,  and  the 
question  of  whether  negligence  has  occurred  is  to  be  determined  bj  the 
jury  from  such  facts  and  circumstances  under  the  instruction  of  the 
court. 

3.  Contributory  negligence — driving  upon  railroad  tracks.  Wheth- 
er it  is  negligence  to  drive  upon  railroad  tracks  in  a  jog  or  a  trot  is  a 
question  to  be  determined  by  the  jury  under  all  the  facts  and  circum- 
stances in  evidence. 

Action  in  case  for  persona]  injuries.  Appeal  from  the  Circuit  Court 
of  White  county;  the  Hon.  Enoch  E.  Newlin,  Judge  presiding.  Heard 
in  this  court  at  the  October  term,  1911.  Affirmed.  Opinion  filed  March 
21,  1912. 

P.  J.  KoLB  and  N.  C.  Bainum,  for  appellant. 

Conger,  Pearce  &  Conger  and  W.  A.  Mussbtt,  for 
appellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

In  this  case  the  jury  returned  a  verdict  for  the  plain- 
tiff in  the  amount  of  $400,  upon  which  judgment  was 
rendered,  to  reverse  which,  this  appeal  is  prosecuted 
by  defendant. 

The  injury  occurred  at  about  eight  o'clock  in  the 
evening  of  August  26,  1910.  The  appellee  had  started 
from  the  residence  of  one  Charles  Stein,  about  two 
miles  southwest  from  the  crossing  in  question,  and 
was  intending  to  go  to  Grayville,  a  distance  of  about 
ten  miles  from  Stein's.  He  was  driving  a  spirited 
mare.  The  highway  extended  north  and  south  and  the 
railroad  from-  the  northeast  to  the  southwest  and 
crossed  the  highway  at  an  acute  angle  just  north  of  the 
depot  at  Calvin.  Calvin  was  a  little  village  of  forty 
to  fifty  inhabitants,  and  contained  a  store,  blacksmith 
shop,  warehouse,  depot,  and  several  other  buildings. 
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These  buildings  were  located  on  the  west  side  of  the 
highway,  which  constituted  the  principal  street  of  the 
town,  and  were  located  mostly  between  the  highway 
and  the  railroad.  The  train  of  appellant  was  running 
at  a  speed  of  forty  to  fifty  miles  an  hour,  and  was  an 
extra  train  running  about  twenty-five  minutes  ahead 
of  the  regular  passenger.  The  evidence  tends  to  show 
that  the  light  of  the  engine  was  dim,  and  that  about 
twenty  or  thirty  seconds  immediately  prior  to  the  in- 
jurvy  the  engineer  left  his  seat  to  shut  off  the  injector, 
and  did  not  see  the  appellee.  The  evidence  further 
tends  to  show,  that  the  railroad  track  passed  through 
a  cut  until  within  a  short  distance  of  the  depot,  and 
that  the  view  of  the  railroad  track  or  any  trains  pass- 
ing from  the  south  was  obstructed  by  the  buildings 
along  the  road,  including  the  depot  and  the  coal  house, 
and  that  the  view  of  a  train  passing  to  the  north  would 
be  cut  off  from  a  traveler  going  north,  except  at  in- 
tervals, until  at  least  such  traveler  should  reach  with- 
in a  few  feet  of  the  railroad  track.  The  appellee  was 
traveling  north  upon  this  highway,  and  when  within 
about  one  hundred  and  fifty  yards  of  the  crossing  he 
stopped  and  listened  for  a  train,  and  not  hearing  any, 
proceeded  on  his  journey,  and  on  attempting  to  cross 
the  railroad  track  was  struck  by  the  engine,  his  buggy 
torn  to  pieces  and  horse  killed,  and  the  appellee  was 
thrown  upon  the  ground  and  more  or  less  injured. 
Appellee  claims  that  just  before  going  upon  the  rail- 
road he  looked  down  the  track,  but  saw  no  train,  and 
thinks  that  the  depot  obstructed  his  view  of  the  train. 

The  evidence  further  tends  to  show,  that  this  cross- 
ing was  used  daily  by  a  great  number  of  people  and 
perhaps  more  than  any  other  crossing  in  that  vicinity, 
and  was  the  only  road  through  the  village  of  Calvin. 

The  verdict  of  the  jury  was  based  upon  the  third 
count  of  the  declaration,  which  charges  that  the  de- 
fendant negligently  drove  the  said  locomotive  engine 
and  cars  up  to  and  across  the  aforesaid  crossing  at  a 
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dangerous  and  high  rate  of  speed,  to  wit :  At  the  speed 
of  a  mile  a  minute,  which  was  dangerous  to  the  public 
under  the  circumstances,  by  means  whereof  the  engine 
then  and  there  struck  with  great  force  and  violence 
upon  and  against  the  plaintiff  and  his  said  horse  and 
buggy. 

It  is  contended  by  counsel  for  appellant,  that  no  lia- 
bility could  exist  because  of  the  running  at  a  high  rate 
of  speed  over  the  crossing  in  question,  and  says  the 
law  undoubtedly  is,  that  the  railroad  company  can 
determine  the  speed  at  which  it  will  run  its  trains,  con- 
sistent with  their  safety,  through  sparsely  settled  com- 
munities and  over  the  ordinary  public  highway  cross- 
ings in  such  localities,  and  it  is  only  when  dangerous 
conditions  over  a  crossing  are  so  congested  as  to  im- 
pede progress  by  those  traveling  on  the  highway,  or 
when  some  extraordinary  conditions  exist,  that  any 
duty  rests  on  the  railway  company  to  reduce  speed  at 
such  crossings,  and  cites  the  case  of  C.  B.  &  Q.  R.  R. 
Co,  V.  Lee,  68  111.  576,  in  support  of  this  contention; 
also  the  case  of  L.  S.  &  M.  S.  R.  R.  Co.  v.  Barnes, 
166  Ind.  7,  which  seem  to  support  the  contention  of 
counsel,  but  we  think  the  case  of  C.  B.  &  Q.  R.  R.  Co. 
V.  Lee  has  been  modified  by  later  decisions  of  our 
Supreme  Court,  and  that  the  true  doctrine  is,  that  the 
railroad  companies  have  the  right  to  regulate  the 
speed  of  their  trains,  but  it  must,  in  such  regulation, 
keep  in  view  the  safety  not  only  of  passengers,  but 
also  the  safety  of  persons,  who  may  have  occasion  to 
cross  the  track  in  the  public  highways. 

In  the  case  of  St.  L.  A.  &  T.  H.  R.  R.  Co.  v.  Odum, 
156  111.  78,  which  was  an  action  for  negligently  run- 
ning a  train  at  a  high  and  dangerous  rate  of  speed 
over  the  crossing  of  a  highway  outside  of  a  city  or  vil- 
lage and  near  Marion  in  Williamson  county,  the  court 
says:  ** Outside  of  incorporated  towns  and  cities  the 
speed  of  trains  has  not  been  regulated  by  law,  and  in 
the  absence  of  a  law  regulating  the  speed,  railroad 
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companies  may  adopt  such  rate  of  speed  as  they 
choose,  provided  the  rate  of  speed  adopted  does  not 
endanger  the  safety  of  passengers  or  endanger  the 
safety  of  persons  who  may  have  occasion  to  cross  the 
tracks  on  the  public  highway. ' ' 

As  we  view  the  law  in  this  case,  it  is  the  duty  of 
railroad  companies  operating  their  trains,  to  have  due 
regard  to  the  safety  of  persons  who  may  have  occa- 
sion to  cross  the  tracks  on  the  public  highway. 

In  this  case,  we  think  that  it  was  within  the  province 
of  the  jury  to  take  into  consideration  the  amount  this 
crossing  was  used,  the  local  conditions  with  reference 
to  buildings  and  their  tendency  to  obstruct  the  view, 
with  all  the  other  facts  and  circumstances  proven  in 
the  case,  and  determine  from  these  whether  or  not  the 
train  was  being  operated  at  a  dangerous  rate  of  speed, 
and  while  it  is  not  averred  in  the  declaration  that  the 
engineer  was  not  on  the  lookout  at  the  time,  yet  that 
is  a  fact  that  may  be  considered  by  the  jury  with  the 
other  facts  in  the  case,  in  determining  whether  or  not 
the  rate  of  speed  was  dangerous.  If  the  engineer  was 
on  the  lookout  and  able  to  see  persons  approaching  a 
crossing,  he  might  with  safety  run  at  a  higher  rate 
of  speed  than  if  he  was  attempting  to  perform  some 
other  duty  and  not  on  the  lookout,  t As  we  view  the  law 
and  the  conditions  here  existing,  it  became  a  question 
of  fact  pure  and  simple  for  the  jury  to  determine  as 
to  whether  or  not  the  train  was  being  operated  at  a 
high  and  dangerous  rate  of  speed. 

Again  it  is  insisted  by  counsel,  that  the  cause  of  the 
injury  was  the  direct  result  of  appellee's  failure  to 
exercise  ordinary  care  at  and  immediately  prior  to  the 
time  of  his  injury. 

The  evidence  tends  to  show,  that  appellee  when  at 
the  distance  of  about  one  hundred  and  fifty  yards  from 
the  crossing  in  question  stopped  his  horse  and  lis- 
tened for  the  approach  of  a  train,  but  not  hearing  any 
train,  proceeded  on  his  journey  to  the  crossing,  and 
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that  just  before  attempting  to  cross  the  track  he  looked 
to  see  if  there  was  a  train  approaching  and  was  unable 
to  see  any,  as  he  thinks,  because  his  view  may  have 
been  obstructed  by  the  depot. 

We  are  not  able  to  say  as  a  matter  of  law,  that  the 
appellee  should  have  taken  any  other  or  greater  pre- 
caution than  as  shown  by  the  evidence  that  he  did. 
Just  what  precaution  was  necessary,  is  a  question  of 
fact,  as  in  some  cases  greater  precaution  is  required 
than  in  others.  In  the  case  of  C.  B.  &  Q.  R.  R.  Co.  v. 
Lee,  87  111.  459,  the  court  says,  **As  this  was  not  a  regu- 
lar train  or  on  usual  time,  the  same  degree  of  caution 
would  not  be  required  on  his  part,  or  such  as  if  it  were 
a  regular  train  and  on  usual  time." 

There  was  evidence  tending  to  show,  that  the  ap- 
pellee did  use  some  caution,  and  the  degree  of  caution 
used  or  required  of  him  was  purely  a  question  of  fact 
to  be  determined  by  the  jury  under  all  the  facts  and 
circumstances  proven  in  the  case. 

It  is  insisted  that  because  appellee  drove  on  the 
track  in  a  trot,  that  this  necessarily  precluded  his  re- 
covery; however,  the  evidence  shows  that  he  was  only 
driving  in  a  jog  trot,  that  he  had  stopped  once  to 
listen  and  then  looked  just  before  approaching  the 
track,  and  the  jury  were  instructed  on  behalf  of  appel- 
lant fully  and  very  liberally  as  to  his  duties  in  ap- 
proaching the  track  to  look  and  listen  for  an  approach- 
ing train,  if  under  the  circumstances  reasonable  care 
would  require  him  to  do  so. 

On  looking  back,  it  perhaps  appears  clearly  that  if 
the  appellee  instead  of  attempting  to  cross  the  track  in 
a  jog  trot  had  come  to  a  full  stop,  that  no  injury 
would  have  happened  to  him,  but  in  determining  what 
the  appellee  should  have  done  at  the  time  from  the 
appearances  as  they  then  and  there  existed,  was  a 
question  solely  for  the  jury. 

The  appellant  criticises  the  second  instruction  given 
on  behalf  of  the  appellee.    We  have  examined  the  in- 


Fourth  Distbict — ^March,  1912.  163 

Cleveland  v.  C,  C,  C.  &  St.  L.  R'y  Co.,  169  111.  App.  157. 

struction  carefully  and  do  not  believe  that  the  criti- 
cism is  well  taken,  and  while  it  is  true  that  in  this  par- 
ticular instruction  the  special  attention  of  the  jury  is 
not  called  to  the  required  amount  of  travel  over  the 
crossing  that  makes  the  rate  of  speed  dangerous  to 
persons  lawfully  attempting  to  cross  such  highway 
while  in  the  exercise  of  due  care,  but  it  is  in  harmony 
with  and  framed  upon  the  same  theory  as  appellant's 
sixth  instruction,  which  advised  the  jury  that  appel- 
lant had  a  right  to  run  its  train  at  any  rate  of  speed 
it  thought  proper,  consistent  with  the  safety  of  pas- 
sengers and  persons  rightfully  upon  its  right  of  way 
upon  public  crossings,  who  were  exercising  ordinary 
care. 

We  do  not  think  the  criticism  is  well  taken,  but  the 
instruction  is  in  harmony  with  the  instruction  given  in 
the  case  of  St.  L.  A.  &  T.  H.  R.  R.  Co.  v.  Odum,  supra. 

The  errors  here  complained  of  relate  to  questions 
of  fact,  which  were  submitted  to  the  jury,  and  also  to 
the  trial  judge  upon  a  motion  for  a  new  trial,  and  we 
cannot  say  that  the  verdict  of  the  jury  is  manifestly 
against  the  weight  of  the  evidence,  or  that  the  verdict 
of  the  jury  was  based  upon  passion  or  prejudice,  as 
the  damages  allowed  by  the  jury  were  very  reasonable 
for  the  amount  of  damages  that  the  evidence  discloses 
that  the  appellee  was  entitled  to,  and  the  judgment  is 
affirmed. 

Affirmed. 
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George  C.  Stullken,  Adm'r  etc.,  Appellee,  v.  Donk  Bros. 

Coal  &  Coke  Company,  Appellant. 

Verdicts — when  set  aside  as  against  the  evidence.  A  verdict  clearly 
and  manifestly  against  the  weight  of  the  evidence  will  be  set  aside  on 
review. 

Action  in  cafo  for  doath  oriiiaed  by  alleged  wrongful  act.  Appeal 
from  the  Circuit  Court  of  Madison  county;  the  Hon.  J.  M.  Bandy, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1911.  Be* 
versed  and  remanded.     Opinion  filed  March  21,  1912. 

Wise,  Keefe  &  Wheeler,  for  appellant;  Mastin  & 
Sherlock,  of  counsel. 

Geers  &  Geers,  for  appellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

This  cause  was  tried  in  the  Circuit  Court  of  Madi- 
son County  and  resulted  in  a  verdict  and  judgment  for 
the  plaintiff  for  $1,999.99,  to  reverse  which  judgment 
this  appeal  is  prosecuted. 

On  the  27th  day  of  January,  1910,  Herman  Eetzloff 
was  engaged  in  driving  a  mule  in  appellant's  mine  and 
during  his  first  trip  into  room  No.  2  was  thrown 
from  the  car  and  killed.  The  deceased  had  been  en- 
gaged in  the  business  of  driving  a  mule  in  other  mines 
in  Madison  county  for  some  time  but  had  been  at  work 
driving  a  mule  in  appellant 's  mine  for  about  five  days, 
and  had  been  driving  in  different  parts  of  the  mine. 
On  the  morning  in  question  he  had  been  sent  in  to 
room  No.  2  for  the  first  time  and  during  his  first  trip  in 
such  room  he  was  killed.  The  room  had  been  driven 
in  to  a  depth  of  175  feet  and  was  about  thirty  feet 
wide.  The  track  was  laid  in  the  center  of  the  room 
and  was  constructed  of  iron  rails  laid  on  ties  which 
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were  placed  at  intervals  of  three  to  five  feet  apart. 
The  track  was  about  forty-two  inches  wide.  The  cars 
used  in  appellant's  mine  were  about  seven  feet  long, 
five  feet  wide  and  three  feet  deep,  equipped  with  flange 
wheels  about  twelve  or  sixteen  inches  in  diameter,  and 
provided  with  wooden  bumpers  projecting  from  the 
bottom  of  the  box,  about  three  or  four  inches  wide  in 
the  center  and  rounded  off  at  the  comer  of  the  boxes, 
which  bumpers  were  protected  with  iron  bands  or  rims. 
Beneath  the  center  of  the  bumpers  are  fastened  the 
links  used  in  coupling  the  cars.  A  tail  chain  is  used 
for  hitching  the  mule  to  the  car  and  the  driver  while 
pulling  a  load  rides  with  one  foot  on  the  bumper  of  the 
car  and  the  other  on  the  tail  chain,  with  one.  hand  on 
the  mule's  rump  and  one  hand  upon  the  car.  Just  be- 
fore the  deceased  met  his  death  he  had  hitched  his 
mule  to  a  car  of  coal  in  room  No.  2  and  was  hauling  it 
out  from  the  room  and  when  he  had  reached  a  point 
claimed  by  appellee's  witnesses  to  have  been  wet  and 
muddy,  the  deceased,  from  some  cause,  fell  from  the 
car  and  was  killed.  There  is  a  wide  difference  in  the 
testimony  of  the  witnesses  as  to  the  condition  of  the 
track  and  surroundings  at  the  place  at  which  the  de- 
ceased was  killed.  It  is  contended  by  counsel  for  ap- 
pellant that  the  verdict  of  the  jury  was  so  manifestly 
against  the  weight  of  the  evidence  that  for  that  reason 
the  judgment  should  be  reversed. 

The  declaration  in  this  case  consists  of  two  counts. 
The  negligence  charged  in  the  first  count  is  that  the 
defendant  failed  and  neglected  to  use  reasonable  care 
to  provide  plaintiff's  intestate  with  a  reasonably  safe 
place  to  perform  his  work,  and  a  reasonably  safe  track 
over,  upon  and  along  which  to  drive  said  mule  and 
convey  said  cars  at,  to  wit,  a  point  in  room  No.  2  in 
the  first  stub  entry,  but  on  the  contrary  caused  and 
permitted  the  ties  and  rails  of  said  track  at  said  point 
to  be  and  remain  then  and  there  raised  and  elevated 
above  the  ground  at  a  height  of,  to  wit,   eighteen 


166  Appellate  Courts  of  Illinois. 

Stullken  v.  Donk  Bros.  Coal  &  Coke  Co.,  169  111.  App.  164. 

inches,  thereby  rendering  said  place  and  the  track  at 
said  place  extra  hazardous  and  dangerous  for  plain- 
tiff's intestate  to  drive  said  mule  over,  upon  and  along 
as  aforesaid;  that  deceased  was  then  and  there  igno- 
rant of  the  dangerous  condition  of  said  track,  and 
while  exercising  due  care  and  caution  for  his  own 
safety,  and  while  in  the  performance  of  his  duties  as 
a  driver  said  mule  stepped  between  the  ties  of  said 
track  which  were  then  and  there  so  raised  and  elevatfed 
above  the  ground  as  aforesaid,  thereby  causing  the  tail 
chain  upon  which  deceased  was  riding  to  strike  against 
and  upon  said  ties  so  raised  and  elevated  as  aforesaid 
and  thereby  plaintiff's  intestate  was  thrown  from  off 
said  tail  chain  and  from  off  said  car  to  and  upon  the 
track  and  said  car  ran  upon  him  and  he  was  killed. 

The  second  count  is  the  same  as  the  first  except  that 
it  avers  that  defendant  permitted  and  allowed  said 
track  and  the  ties  and  rails  thereof  to  be  and  remain 
then  and  there  without  sufficient  packing  or  ballasting 
and  insecurely  and  insufficiently  loaded  and  fastened 
to  the  ground  thereby  rendering  said  track  at  said 
place  unsafe,  loose  and  springy  and  the  place  and  track 
extra  hazardous  and  dangerous  for  plaintiff's  intes- 
tate to  drive  said  mule  along  and  to  ride  over  as  afore- 
said, and  that  while  the  deceased  was  hauling  the  car 
along  said  track  it  was  caused  to  move  up  and  down 
and  the  said  car  was  caused  to  rock,  spring,  bounce  and 
bound  upon  said  track  and  said  tail  chain  was  caused  to 
jerk  suddenly  and  violently  and  plaintiff's  intestate 
was  thrown  and  caused  to  slip  from  off  said  car  and 
tail  chain  and  was  run  upon  by  said  car  and  killed. 

Counsel  for  appellant  assign  as  error,  that  the  trial 
court  erred  in  its  ruling  on  evidence,  that  it  erred  in 
the  giving  of  instructions,  that  the  deceased  was  killed 
by  a  danger  incident  to  his  employment  and  the  risk 
assumed  by  him,  and  that  the  verdict  of  the  jury  is 
manifestly  against  the  weight  of  the  evidence. 

We  think  the  verdict  of  the  jury  in  this  case  is  mani- 
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festly  against  the  weight  of  the  evidence  and  that  this 
is  the  only  error  that  need  be  considered.  We  agree 
with  the  contention  of  counsel  for  appellee  that  where 
there  is  a  mere  conflict  in  the  evidence  that  the  verdict 
will  not  be  disturbed  unless  it  is  clearly  and  mani- 
festly against  the  weight  of  the  evidence  and  that  the 
judgment  will  not  be  reversed  on  account  of  the  mere 
preponderance  of  the  number  of  witnesses  and  that 
the  **  evidence  should  be  measured  by  weight  and  not 
(alone)  by  count,''  and  in  determining  the  facts  in  this 
case  we  have  kept  these  rules  clearly  before  our  minds. 
The  Supreme  Court  has  said  that  where  it  appears 
that  the  verdict  of  the  jury  is  manifestly  against  the 
weight  of  the  evidence  it  then  becomes  the  duty  of  the 
appellate  court,  regardless  of  the  integrity  of  the 
jurors,  or  as  to  whether  they  may  or  may  not  have 
been  influenced  from  prejudice  or  passion  or  some  im- 
proper motive  or  condition  in  the  making  up  of  their 
verdict,  to  reverse  the  judgment  and  grant  a  new  trial. 
Donelson  v.  E.  St.  L.  &  Sub.  E.  E.  Co.,  235  111.  625. 

There  were  three  witnesses  for  the  appellee  who  tes- 
tified that  the  track  in  question  was  unsafe  and  muddy, 
and  there  are  eleven  witnesses  for  appellant  who  tes- 
tified that  the  track  in  question  was  safe,  well  ballasted 
and  not  muddy.  The  only  witness  who  appears  to 
have  any  financial  interest  in  the  result  of  this  law 
suit  is  Gus.  Eetzloflf,  a  brother  of  the  deceased.  One 
of  the  witnesses  for  appellant  was  the  boss  driver,  one 
a  mine  manager,  one  a  civil  engineer  and  the  others 
were  miners,  persons  then  engaged  at  work  in  the 
mine.  So  far  as  we  are  able  to  gather  from  this  rec- 
ord the  witnesses  for  the  appellant  had  equally  as 
good  opportunities  to  observe  the  condition  of  the 
track  as  did  the  witnesses  for  the  appellee.  The  wit- 
ness Albert  Seiberleich  says,  *  *  The  track  at  that  place 
had  been  raised  from  about  16  to  18  inches ;'*  and  the 
ties  and  rails  had  both  been  raised.  They  had  cap 
pieces  under  the  ties,  blocked  it  up  and  was  raised 
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for  about  fifteen  feet  in  length.  It  was  right  at  this 
place  where  Retzloff  was  killed.  Where  the  track 
was  raised  it  left  holes  between  the  ties  and  the  ties 
stuck  up  above  the  ground  and  the  space  in  there  was 
open;  when  the  mule  walked  through  there  he  would 
step  in  between  the  ties  and  the  hollow  places;  **the 
ties  were  about  three  feet  apart  at  that  place.'* 
^'Eetzloflf  was  killed  at  the  place  where  the  track  is 
propped  up  eighteen  inches  high  with  three  cap  pieces 
on  each  side  where  it  was  muddy."  Gus  Retzloff 
says,  **The  track  was  raised  12  or  15  inches,  I  think.'' 
*  *  With  the  track  in  that  condition  the  mule  stepped  in 
between  the  ties ;  there  was  nothing  between  the  ties. 
The  effect  is  to  make  the  tail  chain  lower  when  you 
would  be  riding  upon  it."  *^The  track  was  not  ballast- 
ed between  the  open  spaces,  between  the  ties,  nor 
loaded."  Tony  Lynch  says,  **The  track  was  propped 
up  on  one  side  for  a  distance  of  about  fifteen  feet;  it 
had  been  propped  that  way  about  two  weeks  before  he 
got  killed;  there  was  a  little  sag  on  one  side  of  the  track 
and  the  cars  coming  down  would  sag  down  there,  and 
they  just  put  the  cap  pieces  under  one  side,  and  the 
other  side  was  not  propped  at  all,  and  when  they  put 
these  cap  pieces  under  there  they  made  this  track  level 
and  that  is  the  reason  they  put  it  under  there."  The 
other  witness  for  appellee.  Cling  Gray,  says  he  did 
not  notice  the  condition  of  the  track;  that  he  rode  on 
the  rear  end  of  the  buiriper  and  the  car  bounced  a  little 
and  zigzagged.  This  is  the  total  of  th^  evidence  for 
appellee  upon  this  question.  Two  of  these  witnesses 
testified  that  the  whole  track  was  propped  up  from  15 
to  18  inches ;  the  other,  Tony  Lynch,  says  it  was  only 
propped  on  one  side  and  that  was  to  make  the  track 
level.  Some  one  or  more  of  these  witnesses  are  evi- 
dently mistaken  about  the  condition  of  the  track  and 
it  seems  to  us  that  if  the  track  had  been  propped  up 
from  15  to  18  inches  and  the  ties  were  three  feet  apart 
that  when  the  deceased  fell  he  would  have  dropped 
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far  enough  below  the  car  to  have  protected  himself, 
or  even  if  he  had  fallen  .upon  the  ties  the  car  in  all 
probability  would  have  pushed  him  off  in  to  the  open 
space  that  was  left  there,  as  according  to  the  testi- 
monv  of  the  witnesses  there  was  no  ballast  between 
these  ties  but  an  open  space  of  fifteen  to  eighteen 
inches  deep.  Some  of  the  witnesses  for  the  appellant 
saw  the  deceased  under  the  car,  others  examined  the 
place  shortly  afterward  but  the  evidence  shows  con- 
clusively that  the  conditions  of  the  place  at  the  time 
the  other  witnesses  examined  it  was  the  same  as  when 
the  deceased  was  injured.  It  is  true,  Tony  Lynch  says 
that  he  was  there  on  the  next  morning  and  that  the 
place  had  been  fixed  but  he  is  squarely  contradicted  in 
this  statement  by  four  or  five  witnesses  who  say  that 
the  place  was  the  same.  Walter  Clark,  County  Mine 
Inspector,  examined  the  place  in  about  one  hour  and  a 
half  after  the  accident  with  a  view  of  ascertaining  the 
conditions  and  he  says  that  it  was  not  muddy  at  this 
place,  that  the  track  was  not  propped  up  but  that  it 
was  well  ballasted  and  the  ties  covered  with  dirt,  and 
he  noticed  it  particularly.  August  Brusatti  testifies 
that  he  helped  to  get  Retzloff  out  from  under  the  car 
and  that  he  paid  close  attention  to  it  and  that  it  was 
dry.  Alexander  Pettigrew,  formerly  mine  manager 
for  appellant  but  now  at  work  for  Middleton  Coal  Co., 
Logan  county,  says  that  it  was  dry  and  the  roadbed 
was  solid  and  that  there  were  no  blocks  under  the  ties. 
Needier,  the  civil  engineer,  says  that  he  was  in  the 
room  about  ten  or  half  past  ten  o'clock;  that  the  con- 
ditions were  safe;  that  the  ground  was  dry  and  the 
dirt  filled  up  between  the  rails  and  the  top  of  the  ties. 
M.  W.  Jackson,  a  miner,  says  that  he  saw  Eetzloff 
under  the  car ;  that  he  crawled  under  the  car  to  ascer- 
tain if  he  was  dead,  and  was  there  again  in  the  after- 
noon as  foreman  of  the  coroner's  jury  and  examined 
the  place  particularly;  that  the  roadbed  was  the  same 
as  any  ordinary  track,  ties  were  covered  with  dirt  ^nd. 
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the  condition  of  the  track  was  good.  Frank  Reznicek 
says  he  is  a  coal  miner  and  that  he  went  as  a  member 
of  the  coroner's  jury,  after  dinner,  and  examined  this 
place  and  for  a  distance  of  fifteen  or  twenty  feet  from 
the  point  where  the  accident  occurred  the  track  was 
filled  in  between  the  ties  and  that  the  track  was  in 
pretty  good  condition.  J.  McCormick  was  the  boss 
driver  and  went  into  the  room  an  hour  or  an  hour  and 
a  half  after  the  accident  happened ;  was  there  the  day 
before  and  says  that  it  was  not  muddy  and  the  track 
was  well  ballasted.  Alex  Seeger,  a  miner,  says  that 
he  saw  the  place  where  the  deceased  was  killed  and 
was  there  when  they  took  him  from  under  the  car; 
saw  no  mud ;  that  there  was  dirt  in  between  the  ties 
that  was  hard,  called  clay;  that  about  two  weeks  be- 
fore this  the  track  had  been  raised  up  on  one  side  five 
or  six  inches  for  a  short  distance  to  make  it  level. 
That  he  had  been  going  through  this  room  for  about 
one  year.  Frank  Molosky  said  he  was  timberman; 
that  he  helped  take  Retzloflf  from  under  the  car ;  says 
it  was  a  little  damp  but  no  mud  there,  and  that  some 
of  the  ties  could  be  seen  above  the  dirt  and  some  of 
them  were  covered  up  with  the  dirt;  that  a  week  or 
two  before  this  accident  one  side  of  the  track  had  been 
raised  a  little.  Joe  Fencil,  a  miner,  says  that  he  went 
in  to  the  room  where  deceased  was  killed,  about  nine 
o'clock  that  morning,  and  the  car  was  there  blocked 
up  and  that  he  and  two  others  with  him  examined  the 
place  and  that  the  road  was  filled  up  with  clay  or  dirt. 
Wm.  Pierce,  assistant  mine  manager,  says  that  he 
went  to  the  place  of  the  accident  in  fifteen  or  twenty 
minutes  after  it  occurred  and  took  with  him  Joe  Fencil 
and  Frank  Beniski.  *' We  found  the  car  raised  up ;  the 
track  was  well  ballasted  and  appeared  level  and  was 
not  springy;  was  in  good  condition." 

We  have  carefully  read  the  testimony  of  each  and 
every  witness  in  this  case,  have  considered  their  rela- 
tions to  the  several  parties,  their  opportunities    for 
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observing  the  matters  about  which  they  have  testified, 
and  are  satisfied  that  appellee 's  theory  of  this  case  is 
not  sustained  by  the  evidence;  that  the  testimony  of 
his  witnesses  cannot  be  taken  as  the  true  version  of 
this  accident,  that  the  testimony  of  appellant's  wit- 
nesses being  apparently  creditable  and  overwhelming 
in  number  must  be  taken  as  the  true  theory  of  this  sad 
affair.  We  are  of  the  opinion  that  the  verdict  of  the 
jury  is  manifestly  against  the  weight  of  the  evidence 
and  that  the  Circuit  Court  erred  in  not  granting  a 
new  trial  herein,  and  in  rendering  judgment  against 
the  appellant.  It  is  therefore  ordered  that  the  judg- 
ment of  the  Circuit  Court  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


Oscar  Whetstone,  Appellant,  v.  Ida  Whetstone,  Appellee. 

1.  Appeals  and  errors — when  entire  record  may  he  examined. 
When  an  appeal  is  taken  from  a  decree  the  appellate  court  has  the 
right  to  look  into  the  whole  of  the  record  and  consider  the  case  upon 
its  merits  in  determining  whether  or  not  the  decree  should  be  sus- 
tained. 

2.  Divorce — propriety  of  decree  adjusting  property  rights.  Notwith- 
standing a  wife  maj  have  been  guilty  of  the  act  of  adultery  and  not- 
withstanding a  decree  properly  entered  in  favor  of  her  husband,  it  is 
proper  that  the  court  phould,  in  adjusting  the  property  rights  of  the 
parties,  not  deprive  such  wife  of  her  entire  interest  in  accumulations 
renilting  from  the  joint  labors  of  herself  and  her  husband. 

3.  Ck)STS — when  discretion  as  to  taxation  not  abused.  In  an  action 
for  divorce  it  is  not  an  abuse  of  discretion  for  the  court  to  tax  the  costs 
against  the  husband  to  whom  a  decree  of  divorce  is  granted  where  it 
appears  that  the  wife  was  practically  without  means  out  of  which  to 
pay  costs. 

Divorce.  Appeal  from  the  Circuit  Court  of  Franklin  county;  the  Hon. 
William  H.  Green,  Judge,  presiding.  Heard  in  this  court  at  the  Octo- 
ber term,  1911.    Affirmed.    Opinion  filed  March  21,  1912. 
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Dillon  &  Strickland  and  Thomas  J.  Layman,  for 
appellant. 

R.  E.  Hickman  and  Mooneyham  &  Seebbb,  for 
appellee. 

Mr.  Justice  McBbidb  delivered  the  opinion  of  the 
court. 

The  appellant  filed  a  bill  at  the  September  term, 
1911,  of  the  Circuit  Court  of  Franklin  county  for  a 
divorce,  charging  his  wife,  the  appellee,  with  adultery. 
The  appellee  filed  an  answer  to  this  bill  admitting  the 
acts  of  adultery  as  charged  in  complainant's  bill.  The 
appellee  then  filed  a  cross-bill  charging  appellant  with 
cruelty  and  alleging  that  he  was  possessed  of  valuable 
real  estate  and  personal  property  and  that  appellant 
had  procured  the  appellee  to  execute  a  deed  to  forty 
acres  of  land  by  fraud  and  deception,  and  that  the 
property  now  owned  by  appellant  was  mostly  accumu- 
lated by  the  efforts  of  appellant  and  appellee,  and  that 
all  she  had  received  for  her  share  in  all  of  this  prop- 
erty was  $600,  and  asked  the  court  to  make  an  equit- 
able division  of  the  property  between  herself  and  the 
appellant.  To  this  cross-bill  appellant  filed  an  answer 
denying  the  allegations  of  appellee's  cross-bill,  except 
that  he  admits  himself  to  be  the  owner  of  the  real 
estate  and  personal  property  substantially  as  set  forth 
in  the  cross-bill,  and  avers  that  the  appellee  by  reason 
of  her  conduct  has  forfeited  all  the  rights  she  may 
have  had  in  said  property. 

The  evidence  was  heard  by  the  chancellor  in  open 
court  and  a  decree  rendered  granting  appellant  a  di- 
vorce but  required  the  appellant  to  pay  unto  appellee 
as  alimony  the  amount  of  $400,  in  quarterly  payments 
of  $40  each,  and  that  the  appellant  pay  the  costs  of  the 
suit ;  and  it  is  from  that  part  of  the  decree  requiring 
appellant  to  pay  $400  and  costs  of  the  suit  that  he 
prosecutes  his  appeal. 
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The  sole  question  to  be  determined  upon  this  appeal 
is,  did  the  court  err  in  granting  alimony  to  the  appellee 
and  in  requiring  the  appellant  to  pay  costs? 

Counsel  for  appellant  do  not  deny  but  what  the  court 
had  the  right  under  our  statute  to  grant  alimony  to 
the  wife  although  the  divorce  be  granted  for  her  fault, 
and  while  thev  admit  that  this  is  within  the  discre- 
tion  of  the  court,  they  insist  it  is  a  judicial  discretion 
and  that  the  facts  of  this  case  do  not  warrant  the  court 
in  granting  the  relief  decreed.  Much  stress  is  laid 
upon  the  fact  that  by  the  decree  the  allegations  of  ap- 
pellant's original  bill  are  sustained,  and  that  the  proof 
does  not  sustain  the  allegations  of  the  cross-bill. 

As  we  view  the  law,  when  the  appeal  is  taken  from 
the  decree  we  have  a  right  to  look  into  the  whole  of 
the  record  and  consider  the  case  upon  its  merits  in 
determining  whether  or  not  the  decree  should  be  sus- 
tained. Carter  v.  Moses,  40  111.  55;  Pelouze  v.  Slaugh- 
ter, 241  111.  215. 

It  is  disclosed  by  this  record  that  the  appellant  is 
now  possessed  of  real  estate  and  personal  property  of 
the  value  of  about  $7000;  that  at  the  time  they  were 
married  or  shortly  thereafter,  he  inherited  about  $700 
and  she  about  $160,  which  was  invested  in  real  estate. 
The  appellant  seems  to  have  made  judicious  invest- 
ments, and  the  appellee  by  her  labors  aided  very  ma- 
terially in  the  accumulation  of  this  property,  in  addi- 
tion to  the  investment  that  she  had  therein.  During  a 
portion  of  this  time  she  claims  to  have  done  consider- 
able work  upon  the  farm  by  the  way  of  harrowing, 
plowing,  cutting  sprouts,  mowing  hay  and  all  of  the 
time  was  engaged  in  the  making  of  butter  and  the 
raising  of  chickens,  collecting  the  eggs  and  taking  them 
all  to  the  market,  and,  as  she  claims,  practically  sup- 
ported herself  and  husband  during  the  time  they  lived 
together,  and  purchased  a  portion  of  his  clothing  and 
purchased  some  farming  implements,  wire  fencing, 
and  other  things  used  on  the  farm  and  house,  from 
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the  proceeds  realized  from  the  sale  of  butter,  chickens 
and  eggs,  and  this  is  not  denied  by  the  husband.  It 
looks  to  us  as  if  she  made  very  many  sacrifices  to  aid 
in  the  accumulation  of  this  property.  The  husband 
caused  a  forty  acres  purchased  by  them  to  be  deeded 
to  himself  and  wife  jointly.  It  is  true,  as  claimed  by 
appellant,  that  this  record  discloses  that  appellee  com- 
mitted a  great  error,  sufficient  to  authorize  the  court 
to  grant  a  divorce  to  appellant  and  deprive  her  of  any 
rights  or  interest  in  his  future  earnings,  but  we  are 
not  able  to  say  that  because  of  the  error  committed  by 
her,  although  a  grievous  one,  that  she  should  be  re- 
quired to  forfeit  all  interest  and  right  in  and  to  the 
property  accumulated  by  their  joint  earnings. 

Prior  to  the  bringing  of  the  suit  appellant  and  his 
wife  consulted  with  appellant's  attorney  about  their 
property  rights,  and  the  appellant  purchased  from  his 
wife  for  $650  her  interest  in  the  forty  acres  of  land 
owned  by  them  jointly,  and  it  appears  from  the  evi- 
dence that  this  land  was  worth  $1800  and  her  interest 
therein  $900.  It  is  true  that  the  amount  paid  by  ap- 
pellant to  appellee  in  this  transaction  was  $650  but 
she  transferred  to  him  store  orders  to  the  amount  of 
$58,  for  which  he  agreed  to  allow  her  $50 ;  and  in  this 
transaction  she  was  deprived  of  at  least  two  or  three 
hundred  dollars  worth  of  property  that  really  belonged 
to  her,  and  we  are  satisfied  that  she  understood  at  the 
time  that  she  was  to  retain  her  interest  in  the  balance 
of  the  land.  Appellant  testified,  in  a  conversation  had 
between  them  and  his  counsel  at  the  time  of  the  sale 
of  the  land,  * '  She  wanted  to  know  if  she  had  a  dower 
in  that  if  she  was  to  sell  it.  You  told  her  you  (the 
attorney)  told  her  no,  her  dower  would  be  in  the  others 
and  none  in  that."  And  she  says,  **You  said  it  would 
be  best  and  I  could  have  my  part  in  that  place  and  the 
other.  You  told  me  that  right  up  there  in  your  office 
at  the  time  we  made  the  deed. ' '  It  is  true  that  appellee 
probably  did  at  that  time  still  retain  her  interest  in 
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the  other  land  but  appellant  certainly  knew  then  that 
he  expected  to  bring  a  suit  for  divorce  and  attempt  to 
forfeit  her  right  in  the  other  property,  and  we  are 
not  fully  satisfied  that  appellee  then  realized  that  the 
$600  was  all  she  would  get  out  of  appellant 's  property. 
At  all  events  she  released  her  interest  in  the  forty 
acres  of  land  at  less  than  it  was  really  worth.  She 
made  many  sacrifices  and  contributed  very  materially 
towards  the  accumulation  of  this  property  and  we  do 
not  believe  that  it  would  be  equitable  or  just  to  de- 
prive her  of  everything  and  turn  practically  all  of 
their  joint  earnings  over  to  the  husband.  The  chan- 
cellor heard  this  evidence  in  open  court  and  we  are 
satisfied  that  he  committed  no  error  in  allowing  the 
appellee  $400.  The  appellee  had  practically  no  means 
with  which  to  pay  costs  and  the  taxing  of  the  costs  was 
a  matter  in  the  discretion  of  the  chancellor  and  we 
cannot  sav  that  the  discretion  was  abused  in  this  case. 
Finding  no  reversible  error  in  this  record  the  decree 
of  the  Circuit  Court  is  affirmed. 

Affirmed, 


James  Finacane,  Appellee,  v.  Illinois  Central  Railroad 

Company  et  al.,  Appellants. 

1,  Bailboads — ivhai  attorneys'  fees  may  he  recovered,  Notwith- 
staoding  attorneys'  fees  may  have  been  recovered  in  an  action  against 
a  railroad  for  the  killing  and  injuring  of  stock  for  want  of  proper  fenc- 
ing, yet,  additional  attorneys'  fees  may  be  recovered  in  a  subsequent  ac- 
tion for  services  in  following  successive  appeals,  from  the  judgment  first 
rendered. 

2.  Instructions — when  errors  will  not  reverse.  Erroneous  instruc- 
tions will  not  reverse  unless  it  appears  that  the  jury  were  misled  thereby. 

Assumpsit.    Appeal  from  the  Circuit  Court  of  Williamson  county;  the 
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Hon.  W.  W.  Duncan,  Judge^  presiding.     Heard  in  this  court  at  the 
October  term,  1911.     Affirmed.     Opinion  filed  March  21,  1912. 

W.  W.  Clemens  and  Denison  &  Spiller,  for  appel- 
lants ;  W.  S.  HoRTON,  Blewett  Lee,  W.  W.  Barr,  E.  H. 
.Seneff  and  H.  T.  Dick,  of  counsel. 

W.  A.  Schwartz  and  William  H.  Warder,  for  ap- 
pellee. 

Mr.  Justice  McBrtde  delivered  the  opinion  of  the 
court. 

This  was  an  action  of  assumpsit  brought  by  ap- 
pellee against  the  appellants  in  the  Circuit  Court  of 
Williamson  county.  The  trial  of  the  case  resulted  in 
a  verdict  for  the  appellee  for  $500,  upon  which  judg- 
ment was  rendered,  and  from  the  rendition  thereof  the 
appellants  prosecute  this  appeal. 

On  October  8,  1908,  the  appellee  recovered  a  judg- 
ment in  the  Circuit  Court  of  Williamson  county  against 
the  appellants  on  account  of  killing  and  injuring  of 
stock  for  want  of  proper  fencing  of  the  railroad  as 
provided  in  section  62  of  chapter  114  of  the  Revised 
Statutes  of  Illinois.  The  amount  of  the  judgment  ren- 
dered as  damages  for  the  killing  of  such  stock  was 
$4,600  and  $400  attorney  fees  for  the  trial  of  the  case 
in  the  Circuit  Court.  The  defendants  in  that  suit 
(appellants  here)  appealed  the  case  to  this  court;  the 
case  was  argued  in  the  Appellate  Court  and  the  judg- 
ment of  the  Circuit  Court  was  affirmed,  and  thereupon 
the  appellants  presented  a  petition  for  a  writ  of 
certiorari  to  the  Supreme  Court  of  the  State  of  Illi- 
nois, which  petition  was  refused.  This  suit  is  brought 
by  the  appellee  (who  was  the  plaintiff  in  the  former 
suit)  to  recover  attorney's  fees  paid  out  by  him  in  the 
defense  of  the  former  suit  in  the  Appellate  and  Su- 
preme Courts. 

The  declaration  filed  herein  sets  forth  substantially 
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the  facts  above  stated,  and  to  this  declaration  the  ap- 
pellants filed  several  special  pleas,  and  have,  in  vari- 
ous other  ways,  presented  the  question  as  to  their 
liability  for  such  fees,  and  all  of  these  questions  hav- 
ing been  decided  adversely  to  them  they  now  insist 
that  a  proper  construction  of  the  statute  did  not  war- 
rant the  Circuit  Court  in  rendering  judgment  against 
them  for  the  attorney's  fees  accruing  on  account  of 
such  appeal. 

Section  62,  Chapter  114,  provides : 

**And  when  such  fences  or  cattle  guards  are  not 
made  as  aforesaid,  or  when  such  fences  or  cattle 
guards  are  not  kept  in  good  repair  such  railroad  cor- 
poration shall  be  liable  for  all  damages  which  may  be 
done  by  the  agents,  engines  or  cars  of  such  corpora- 
tion to  such  cattle,  horses,  sheep,  hogs  or  other  stock 
thereon,  and  reasonable  attorney's  fees  in  any  court 

wherein  suit  is  brought  for  such  damages  or  to  which 
same  may  be  appealed." 

And  while  the  construction  of  this  statute  has  been 
presented  and  discussed  from  several  viewpoints  the 
principal  question  to  be  determined  is,  has  the  ap- 
pellee the  right  to  recover  attorney's  fees  in  an  inde- 
pendent suit  for  services  rendered  in  the  Appellate 
and  Supreme  Courts,  where  the  fees  for  services  ren- 
dered in  the  same  case  in  the  Circuit  Co^rt  were  in- 
cluded in  the  original  judgment.  A  determination  of 
this  question  will  dispose  of  all  of  the  propositions  sub- 
mitted by  counsel  for  appellants,  except  as  to  one  or 
two  made  upon  the  instructions,  which  will  be  here- 
after determined. 

It  is  insisted  by  counsel  for  appellants  that  this 
question  has  been  settled  in  the  case  of  Peoria,  De- 
catur &  E.  R.  R.  Co.  V.  Duggan,  109  111.  537.  As  we 
understand  the  case  referred  to  an  attorney's  fee  for 
the  trial  in  the  Circuit  Court  was  included  in  the  judg- 
ment and  the  objection  urged  was  that  the  fee  could 
not  be  included  in  the  same  judgment,  and  in  discuss- 
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ing  this  objection  the  court  said:  *'The  liability  for 
attorney's  fees  exists  at  the  time  the  suit  is  com- 
menced. It  arises  at  the  same  instant  with  the  suit 
for  damages  and  although  it  be  that  the  services  for 
which  the  attorney's  fee  is  given  are  performed  during 
the  progress  of  the  suit,  the  fee  may  most  fitly  and 
conveniently  be  assessed  in  the  same  suit  with  the 
damages.  There  is  no  substantial  reason  why  the 
plaintiff  should  be  put  to  an  additional  suit  for  the  re- 
covery of  an  attorney's  fee."  It  is  true  that  a  liability 
for  an  attorney's  fee  may  exist  at  the  time  of  the  com- 
mencement of  a  suit,  and  arise  at  the  same  instant  with 
the  suit  for  damages  but  the  extent  of  this  liability 
cannot  be  determined  until  the  services  of  the  attor- 
ney are  rendered  and  their  value  ascertained.  In  the 
case  above  referred  to  the  only  services  rendered,  and 
about  which  there  was  any  question,  was  the  services 
of  the  attorney  in  the  Circuit  Court,  and  the  value  of 
such  services  co\ild  be  determined  and  proof  thereof 
made  before  the  jury  retired  to  consider  their  verdict. 
It  would  be  unreasonable  to  say  that  the  attorney's 
fee  for  services  rendered  on  an  appeal  should  have 
been  included  in  the  original  judgment.  The  value  of 
such  services,  or  whether  it  was  necessary  that  any 
should  be  rendered,  could  not  be  then  proven,  and  cer- 
tainly judgment  could  not  be  rendered  for  something 
that  was  incapable  of  proof.  Such  a  construction  of 
this  statute  would  render  that  part  of  it  as  to  attor- 
ney's fees  in  cases  of  appeal  nugatory.  The  case  of 
C.  C.  C.  &  St.  L.  E.  R.  Co.  V.  Hamilton,  200  111.  633, 
was  an  independent  action  to  recover  attorney's  fees 
rendered  in  the  defense  of  an  appeal  in  a  case  similar 
to  the  one  now  on  trial,  and  in  that  case  the  judgment 
of  the  court  was  affirmed.  It  is  said,  however,  by  coun- 
sel for  appellants  that  this  case  only  determines  that 
this  statute  is  constitutional.  It  is  quite  true  that  that 
question  was  decided  in  the  case  but  the  decision  arose 


POUBTH  DiSTBICT — Mabch,  1912.  179 

^■■■■■■«  ■■■■■I  ^  ■■■■■!  ■■  ■■■■  ■■■■■■■■■■  ■^■■■^■^l  ■■■■■  ^IM^l^^B^— ^ 

Finucane  v.  111.  Central  Railroad  Co.,  169  111.  App.  175. 

upon  a  general  and  special  demurrer  to  the  declara- 
tion which  claims  that  the  appellant  was  liable  for  the 
attorney's  fee  in  the  defense  of  the  appeals  in  the 
former  case,  and  if  there  had  been  any  question  in  the 
mind  of  the  Supreme  Court  about  the  liability  of  the 
appellant  under  this  statute  it  could  and  should  have 
been  determined  in  this  case.  We  think  this  case  rec- 
ognizes the  doctrine  that  an  attorney's  fee  for  services 
rendered  in  the  defense  of  an  appeal  may  be  recovered 
in  an  independent  suit. 

Again,  it  is  said  that  an  attorney's  fee  in  the  trial 
of  the  Circuit  and  Appellate  Courts  is  all  one  cause 
of  action,  and  to  permit  a  Yecovery  for  the  services  in 
the  Appellate  Court  in  an  independent  suit  would  be 
to  split  the  cause  of  action.  We  do  not  agree  with  the 
contention  of  counsel  in  this  respect.  To  constitute 
the  splitting  of  a  cause  of  action  all  of  the  demands 
must  be  ^ue  and  collectible  at  the  time  the  suit  is  com- 
menced. As  we  have  above  stated^  the  attorney 's  fee 
for  services  rendered  in  the  Appellate  Court  was  not 
due  and  collectible  at  the  time  the  judgment  was  ren- 
dered in  the  Circuit  Court.  Nickerson  v.  Rockwell,  90 
III.  460;  McDole  v.  McDole,  106  111.  452. 

Again,  it  is  contended  that  the  first  instruction  given 
at  the  request  of  appellee  is  erroneous  in  this,  that  it 
does  not  quote  the  law  fully  as  to  the  conditions  under 
which  appellants  were  originally  liable.  Even  if  this 
instruction  was  erroneous  in  this  respect  it  was  harm- 
less error,  as  that  question  had  been  determined  in 
the  former  trial.  It  is  also  insisted  that  this  instruc- 
tion was  erroneous  in  informing  the  jury  that  plaintiff 
could  recover  reasonable  compensation  for  the  services 
of  Schwartz  and  Warder,  and  that  the  jury  would 
doubtless  infer  from  this  instruction  that  appellee  was 
entitled  to  recover  a  larger  fee  as  compensation  for 
the  services  of  two  lawyers.  This  instruction  is  not 
susceptible  of  such  construction  when  considered  in 
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connection  with  the  other  instructions  given  in  the 
case.  In  the  third  instruction  given  upon  the  part  of 
appellants,  the  jury  is  plainly  told  that  the  number  of 
attorneys  employed  by  the  plaintiff  would  not  be  ma- 
terial and  should  not  be  considered  by  the  jury;  the 
statute  upon  which  this  suit  is  brought  only  provides 
for  a  recovery  of  reasonable  attorney's  fees  in  the 
court  to  which  plaintiff's  case  was  appealed,  and  by 
reasonable  attorney's  fees  provided  for  in  this  statute 
is  meant  reasonable  attorney's  fees  for  the  work  neces- 
sarily involved  in  trying  plaintiff's  cases  in  the  courts 
to  which  the  same  was  appealed  and  this  amount  would 
not  depend  upon  the  number  of  attorneys  which  the 
plaintiff  actually  employed  to  perform  such  services. 

It  is  insisted  that  as  appellee's  second  instruction 
contained  the  language,  *'You  should  take  into  con- 
sideration the  skill  and  standing  of  the  attorneys  em- 
ployed"  it  was  erroneous;  by  an  examination  of  this 
instruction  you  will  find  that  it  adds  to  the  above 
words  the  following,  *'If  the  same  appears  in  the 
evidence."  An  examination  of  this  record  will  dis- 
close that  there  was  no  evidence  with  reference  to  the 
particular  skill  or  standing  of  the  attorneys  and  cer- 
tainly the  jury  could  not  have  been  misled  by  this  ex- 
pression. Besides,  the  first  and  third  instructions 
given  on  behalf  of  appellants  are  very  clear  and  ex- 
plicit in  informing  the  jury  that  only  a  reasonable  fee 
for  the  services  performed  can  be  allowed.  The  only 
effect  this  phase  of  the  instruction  could  have  had 
would  be  to  increase  the  measure  of  damages,  and  the 
jury  certainly  were  not  misled  by  it  as  they  could  have 
found  a  verdict  for  $700  and  been  within  the  range  of 
the  testimony.  Besides,  the  testimony  of  the  appel- 
lants fixed  $400  as  a  reasonable  fee  for  the  services 
rendered  and  the  jury  returned  a  verdict  for  $500,  And 
even  though  this  instruction  was  not  strictly  accurate 
we  do  not  believe  that  the  jury  was  misled  by  it  or  that 
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their  verdict  included  any  damages  for  any  particular 
skill  or  standing  of  the  attorneys. 

We  are  of  the  opinion  that  there  is  no  reversible 
error  in  this  case  and  the  judgment  of  the  Circuit 
Court  is  affirmed. 

Affirmed. 


Emma  Bryan,  Appellee,  v.  Chicago  and  Alton  Railroad 

Company,  Appellant. 

1.  Ck)MMON  CARRIERS — when  liability  ceases.  After  tender  of  deliv- 
ery of  merchandise  by  a  carrier  to  the  consignee,  the  carrier  is  at  liberty 
to  store  such  merchandise  and  thereafter  its  liability  ceases  and  it  is 
only  bound  to  the  exercise  of  ordinary  care  and  diligence  in  the  preser- 
vation of  the  property. 

2.  Bailments — "burden  of  proof  to  establish  exercise  of  care.  If 
the  bailee  is  bound  to  the  exercise  of  ordinary  care  and  diligence  the 
burden  of  proof  is  upon  him  to  show  that  he  has  exercised  such  care  and 
diligence. 

Apx>eal  from  the  City  Court  of  East  St.  Louis;  the  Hon.  W.  M. 
Vandeventer,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,   1911.     Eeveraed  and  remanded.     Opinion  filed  March  21,   1912. 

Kramer,  Kramer  &  Campbell  and  W.  H.  Heben- 
STRETT,  for  appellant;  Winston,  Payne,  Strawn  & 
Shaw,  of  counsel. 

No  appearance  for  appellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

In  this  case  the  appellee  has  failed  to  file  any  brief 
and  under  the  rules  of  this  court  the  appeal  could  be 
dismissed  for  want  of  such  brief.    We  have,  however, 
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concluded  to  examine  into  the  record  of  this  case  and 
decide  it  upon  its  merits,  as  provided  by  such  rule  may 
be  done. 

The  appellee  brought  a  suit  to  recover  the  value  of 
some  potatoes  shipped  over  appellant's  road  from 
Murrayville,  Illinois,  to  the  appellee  at  East  St.  Louis, 
Illinois.  The  potatoes  arrived  at  East  St.  Louis  on 
October  15,  1910.  The  appellee  was  notified  of  their 
arrival  and  her  husband,  acting  as  her  agent,  came  to 
the  depot  of  the  appellant  and  paid  the  freight  upon 
the  potatoes  but  did  not  remove  them.  The  potatoes 
were  on  the  same  day  placed  in  the  warehouse  of  the 
appellant  and  remained  there  until  they  were  de- 
stroyed by  a  fire  on  the  20th  of  the  month. 

It  appears  from  the  evidence  that  the  warehouse 
and  contents  were  burned  on  the  morning  of  October 
20th. 

The  appellant  was  not  required  to  givfe  notice  of  the 
delivery  of  the  goods  but  such  notice  was  given,  freight 
paid  but  the  goods  were  not  removed  and  they  were  then 
stored  in  appellant's  warehouse  as  it  had  a  right  to  do, 
and  from  the  time  the  potatoes  were  stored  in  the 
warehouse  its  liability  as  a  common  carrier  ceased; 
and  the  appellant  was  then  liable  only  for  ordinary 
care  and  diligence  in  the  preservation  of  the  property. 
It  is  said  by  our  Supreme  Court  in  the  case  of  Gratiot 
St.  Warehouse  v.  Railroad  Co.,  221  111.  418:  '*It  is 
the  settled  law  of  this  state  that  carriers  by  railroad 
are  not  bound  to  deliver  the  goods  carried  to  the  con- 
signee personally,  or  to  give  notice  of  their  arrival, 
to  discharge  their  liability  as  carriers ;  and  that,  when 
the  goods  have  reached  their  destination,  if  the  con- 
signee is  not  present  to  receive  them,  the  carrier  may 
store  them  safely  in  a  suitable  warehouse  to  await  the 
demand  of  the  consignee.''  Chicago  and  Alton  R.  R. 
Co.  V.  Scott,  42  111.  132 ;  Gregg  v.  Illinois  Central  Rail- 
road Co.,  147  111.  550. 
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**When  the  carrier  has  brought  the  goods  or  the 
freight  to  their  destination  it  has  the  right  to  place 
them  in  a  safe  and  secure  warehouse,  and  its  liability 
then  changes  from  that  of  a  common  carrier  to  that  of 
a  warehouseman.  When  the  carrier  thus  assumes  the 
new  duties  of  warehouseman  he  is  liable  only  for  ordi- 
nary care  and  diligence  in  the  preservation  of  the 
property.  Chicago  and  Alton  Railroad  Co.  v.  Scott, 
supra;  Illinois  Central  R.  E.  Co.  v.  Carter,  165  111. 
570.'' 

The  potatoes  were  stored  by  the  appellant ;  the  fire 
destroyed  the  potatoes  after  they  had  remained  in  the 
warehouse  som-e  four  or  five  days.  When  it  appeared 
from  tlie  evidence  that  the  potatoes  were  destroyed  by 
fire,  this  was  sufficient  to  relieve  the  appellant  from 
liability  unless  it  was  further  made  to  appear  by  the 
evidence  that  the  loss  by  fire  was  attributable  to  the 
negligence  of  appellant,  and  the  burden  of  showing 
such  negligence  then  passed  to  the  appellee. 

The  Appellate  Court  of  the  First  District  in  the  case 
of  C.  R.  I.  &  P.  Ry.  V.  Kendall,  72  111.  App.  105,  says : 
**In  Cumins  v.  Wood,  the  court  say:  *The  only  ques- 
tion of  law  in  this  record  is,  as  to  where  lies  the  burden 
of  proof  as  to  the  fact  of  negligence  in  an  action 
brought  by  a  bailor  against  a  bailee,  in  whose  hands 
the  goods  have  suffered  injury.  The  counsel  for  ap- 
pellants, while  admitting  the  authorities  to  be  in  con- 
flict, insist  that  the  weight  of  authority  would  throw 
the  burden  on  the  bailor.  We  held  the  opposite  rule  to 
be  the  more  reasonable  one  in  Bennett  v.  O'Brien,  37 
HI.  250,  and  we  are  not  inclined  to  depart  from  that 
decision.  In  the  present  case,  perhaps  the  presump- 
tion of  negligence  was  sufficiently  rebutted  by  the  evi- 
dence in  regard  to  the  fire. '  The  qualification  suggest- 
ed by  the  last  sentence  is  in  accord  with  the  rule  as  laid 
down  in  Kent's  Com.  Vol.  2,  587  viz.:  'The  bailee 
when  called  upon  for  the  article  deposited,  must  de- 
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liver  it,  or  account  for  his  default  by  showing  a  loss 
of  it  by  some  violence,  theft  or  accident.  When  the 
loss  is  shown,  the  proof  of  negligence  or  want  of  due 
care,  is  thrown  upon  the  bailor,  and  the  bailee  is  not 
bound  to  prove  affirmatively  that  he  used  reasonable 
care. ' 

**In  the  case  under  consideration  the  fact  of  the 
fire  appearing,  and  that  appellant  was  in  no  manner 
responsible  for  its  origin,  the  burden  was  then  upon 
appellee  to  show  affirmatively  that  appellant  was 
guilty  of  negligence  in  order  to  establish  liability.  And 
this  results  whether  the  English  doctrine  be  applied 
or  the  contra  doctrine  with  the  qualification  expressed 
in  Cumins  v.  Wood,  supra,  and  directly  applicable  to 
this  case.  The  burden  resting  upon  appellee  to  show 
negligence,  and  no  such  showing  having  been  made  the 
verdict  was  unsupported  and  should  have  been  set 
aside." 

There  is  no  evidence  in  this  record  showing  that  the 
fire  which  destroyed  appellee's  potatoes  was  caused 
in  any  manner  by  the  negligence  of  the  appellant ;  and 
we  think  the  verdict  of  the  jury  was  unsupported  by 
the  evidence  and  that  it  was  contrary  to  the  law  of  the 
case  and  that  the  trial  court  erred  in  refusing  appel- 
lant 's  motion  to  set  aside  the  verdict,  and  for  the  rea- 
sons above  indicated  the  judgment  will  be  reversed  and 
the  cause  remanded. 

Reversed  and  reynanded. 
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James  M.  Miller  et  al.,  Appellants,  v.  Joseph  H.  Arm- 
strong, Appellee, 

1.  Pleading — when  answer  in  chancery  conmdered  as  evidence. 
If  the  answer  under  oath  be  not  waived  and  a  sworn  answer  is 
interposed  it  is  to  be  considered  as  evidence  and  to  overcome  such 
answer  the  testimony  of  two  witnesses  or  the  equivalent  is  required,  but 
this  rule  does  not  apply  with  respect  to  conclusions  and  indirect  answers 
contained  in  such  a  pleading.  The  answer  to  have  the  weight  above 
must  be  squarely  responsive  to  the  allegations  of  the  bill. 

2.  Mortgages — when  absolute  deed  constructive.  -Held,  under  the 
evidence  that  the  deed  in  question  in  this  case  was  given  as  and  should 
be  held  to  be   a   mortgage. 

Bill  in  chancery.     Appeal  from   the  Circuit  Court  of  Bond  county; 

the  Hon.  George  A.  Crow,  Judge,  presiding.    Heard  in  this  court  at 

the   October   term,   1911.     Affirmed.     Opinion   filed   March   21,   1912. 

J.  H.  Allio  and  Albert  &  Matheny,  for  appellant. 

C.  E.  HoiLEs,  C.  E.  Cook  and  D.  R.  Kinder,  for  ap- 
pellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

This  was  a  bill  in  chancery  filed  to  redeem  from  an 
alleged  mortgage  upon  which  a  decree  was  rendered  in 
favor  of  the  complainant  and  the  defendant  prosecutes 
this  appeal. 

On  December  1,  1905,  Herschel  Donaldson,  executed 
a  warranty  deed  to  James  M.  Miller  conveying  the 
east  half  of  the  southeast  quarter  of  the  southwest 
quarter  of  section  2,  township  five  north,  range  three 
west  of  the  third  principal  meridian,  except  one  acre 
off  of  the  north  end  thereof,  situated  in  the  county  of 
Bond  in  the  State  of  Illinois,  for  an  express  considera- 
tion of  $1800.  On  the  same  day  James  M.  Miller  exe- 
cuted and  delivered  to  Donaldson  a  lease  upon  said 
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land  for  a  period  of  three  years,  providing  for  a  pay- 
ment as  rent  therefor  the  sum  of  $168,  payable  $28  on 
the  first  day  of  June,  1906,  and  $28  on  the  first  day  of 
December,  and  a  like  amount  on  the  first  days  of  June 
and  December  during  the  continuance  of  the  lease,  and 
Donaldson  was  to  pay  all  taxes  against  said  land  and 
keep  the  same  in  repair.  Said  lease  also  contained  the 
following  provision : 

'*And  it  is  further  covenanted  and  agreed  between 
the  parties  aforesaid  that  the  above  named  premises 
shall  not  be  sublet  without  written  permission  of  the 
owner,  and  that  on  compliance  with  all  the  covenants 
of  this  lease  and  the  payment  of  the  further  sum  of 
eight  hundred  dollars  by  party  of  the  second  part  to 
party  of  the  first  part  during  the  continuance  of  this 
lease  party  of  the  first  part  agrees  to  make  deed  con- 
veying all  his  interest  in  said  real  estate  to  party  of 
the  second  part  at  expense  of  party  of  second  part. ' ' 

On  July  31,  1906,  the  said  Herschel  Donaldson  sold 
and  conveyed  by  deed  of  warranty  the.  said  land  to  one 
John  L.  Bunch,  which  deed  contains  a  recital  that  it  is 
subject  to  a  deed  executed  by  the  grantor  to  James  M. 
Miller  that  was  made  to  secure  a  sum  of  money  bor- 
rowed by  the  said  Donaldson  from  the  said  Miller, 
which  lease  and  agreement  was  on  the  same  day  duly 
signed  by  the  said  Herschel  Donaldson  to  the  said  John 
L.  Bunch.  On  February  11,  1910,  the  said  John  L. 
Bunch  and  wife  executed  a  warranty  deed  for  said 
lands  to  the  complainant  Joseph  H.  Armstrong  for  an 
express  consideration  of  $1900;  said  Armstrong  ''to 
assume  an  indebtedness  of  eight  hundred  dollars  on 
said  land  as  shown  of  record  in  Book  49  at  page  198 
of  the  records  of  Bond  County,  Illinois,"  wherein  ref- 
erence is  made  to  a  certain  lease  with  a  purchase 
clause,  and  on  the  back  of  the  said  lease  was  placed 
the  following  endorsement,  ''Assigned  to  Joseph  H. 
Armstrong, 

John  L.  Bunch.'' 
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Donaldson  continued  in  the  possession  of  this  land 
until  the  sale  made  by  him  to  Bunch ;  Bunch  then  con- 
tinued in  the  possession  until  the  sale  made  by  him  to 
Armstrong  and  Armstrong  continued  in  possession  up 
to  the  hearing  of  this  cause. 

The  bill  was  filed  herein  on  March  11,  1910.  The  bill 
sets  out  the  several  conveyances  above  mentioned,  in- 
cluding the  said  lease  and  contract,  and  then  alleges 
that  the  said  lease  and  contract  given  in  connection 
with  the  said  deed  was  given  as  security  for  the  pay- 
ment of  $800  and  interest  then  borrowed  by  the  said 
Donaldson  from  the  said  Miller,  and  the  bill  contains 
the  following  allegation: 

''Your  orator  further  represents  that  the  said  deed 
of  conveyance  and  the  said  lease  although  appearing 
to  be  absolute  on  their  face  were  not  intended  to  be 
such  by  the  said  Herschel  Donaldson  and  the  said 
James  M.  Miller  but  on  the  contrary  it  was  expressly 
agreed  and  understood  between  them  that  the  same 
and  the  said  premises  thereby  conveyed  were  to  be 
held  by  the  said  James  M.  Miller  merely  as  security 
for  the  payment  of  the  said  sum  of  money  and  interest 
as  aforesaid;  and  that  upon  the  payment  of  that  sum 
and  interest  to  the  said  James  M.  Miller  the  said  James 
M.  Miller  would  re-convey  the  said  premises  to  the  said 
Herschel  Donaldson  or  his  assigns  by  an  absolute 
deed.'' 

The  bill  further  alleges  that  all  the  interest  due  upon 
the  said  sum  of  $800  had  been  fully  paid  up  to  Decem- 
ber 1,  1909,  and  that  on  the  second  of  March,  1910,  the 
complainant  tendered  to  the  said  Miller  the  sum  of 
$814.35,  being  the  principal  and  interest  of  said  in- 
debtedness, and  also  the  sum  of  five  dollars  expense 
of  re-conveying,  and  demanded  of  the  said  Miller  a 
deed  re-conveying  the  said  premises  but  that  the  said 
Miller  refused  to  receive  the  said  money  and  refused 
to  re-convey.  The  bill  not  having  waived  the  oath  the 
defendant  Miller  answered  it  under  oath,  and  admits 
that  the  said  Donaldson  conveyed  the  said  premises 
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to  him  in  fee  ' '  but  the  defendant  denies  that  the  trans- 
action was  intended  to  be  a  mortgage  or  to  secure  a 
pre-existing  debt;  the  defendant  further  states  that 
said  transaction  was  intended  to  be  and  became  a  valid 
purchase  and  was  not  intended  to  secure  a  debt;'*  and 
further  avers  that  he  leased  said  premises  to  the  said 
Donaldson  for  a  term  of  three  years  with  an  option  of 
purchase  according  to  the  terms  provided  in  said  lease, 
and  avers  that  the  said  Donaldson  did  not  execute  the 
said  deed  of  conveyance  as  security  for  the  repayment 
of  said  sum  of  money  with  interest,  as  charged  in  the 
bill,  but  that  the  $800  was  given  in  consideration  of 
the  absolute  purchase  of  the  said  premises,  and  that 
the  said  deed  was  not  intended  as  mere  security  for 
the  said  sum  of  money  and  interest  as  mentioned  in 
said  bill.    To  this  a  replication  was  filed. 

The  case  was  heard  and  determined  upon  the  issues 
as  above  made  and  a  decree  rendered  for  the  complain- 
ant. Counsel  for  appellant  insist  that  as  the  answer 
of  the  defendant  was  under  oath  that  to  overcome  such 
answer  will  require  the  testimony  of  two  witnesses,  or 
the  equivalent.  There  would  be  much  force  in  this 
contention  if  the  answer  had  been  squarely  responsive 
in  material  matters  to  the  allegations  of  the  bill.  The 
bill  alleges,  **But  on  the  contrary  it  was  expressly 
agreed  and  understood  between  them  that  the  same 
and  the  said  premises  thereby  conveyed  were  to  be 
held  by  the  said  James  M.  Miller  merely  as  security 
for  the  payment  of  the  said  sum  of  money  and  inter- 
est as  aforesaid.''  It  will  be  noted  that  by  this  allega- 
tion the  bill  claims  there  was  an  express  agreement 
but  the  answer  nowhere  denies  that  there  was  such  an 
agreement  except  that  it  denies  that  it  was  intended 
as  a  mortgage,  but  the  denials  are  conclusions  and  not 
direct  answers  to  the  allegations  of  the  bill,  and  under 
the  authorities,  the  answer  to  have  the  weight  sought 
to  be  given  to  it  in  this  case  must  be  squarely  respon- 
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sive  to  the  allegations  of  the  bill.  Cummins  v.  Cum- 
mins, 15  111.  33 ;  Cissna  v.  Walters,  100  111.  623. 

But  allowing  this  question  the  force  and  scope  con- 
tended for  by  counsel  for  appellant,  we  cannot  say 
that  the  chancellor  erred  in  the  conclusion  reached 
by  him,  as  there  are  many  facts  and  circumstances 
that  clearly  sustain  his  view  in  this  case. 

It  appears  from  the  evidence  that  prior  to  the  time 
Donaldson  made  the  deed  to  Miller  he  was  seeking  a 
loan  of  $800  and  that  when  George  L.  Myers  went  with 
Donaldson  to  Miller's  office  that  Donaldson  then  offer- 
ed the  land  to  Miller  for  $1900;  Miller  thought  the 
price  was  too  high.  Donaldson  then  applied  for  a 
loan  of  $800  and  Miller  at  first  said  he  would  not  make 
it  but  said  ''he  would  see,"  and  Myers  explained  to 
Donaldson  there  in  Miller's  presence,  that  he,  Donald- 
son, would  have  to  take  a  lease  from  Miller  with  a  pur- 
chasing clause  in  it  as  that  was  the  way  Mr.  Miller 
was  loaning  money,  and  the  witness  Myers  on  cross- 
examination  stated,  ''And  Miller  said  he  might  take 
a  deed  and  put  in  a  purchasing  clause  in  the  lease  that 
would  be  given  back."  While  Bunch  was  the  owner 
of  the  land  he  offered  to  pay  Miller  the  $800  and  in- 
terest up  to  that  time  but  Miller  wanted  the  interest 
up  to  the  end  of  the  term  before  he  would  make  a  deed 
or  release  his  lien,  and  then  when  it  was  offered  to 
him  he  insisted  that  the  money  must  come  from  Don- 
aldson. 

The  evidence  shows  the  rental  value  of  this  land  to 
have  been  at  that  time  about  four  dollars  per  acre, 
while  the  rent  provided  for  in  the  lease  was  only  fifty- 
six  dollars,  or  just  seven  per  cent  upon  the  amount  of 
money  paid  to  Donaldson  by  Miller.  It  is  true  that 
Miller  claimed  that  the  land  at  the  time  the  deed  was 
executed  to  him  was  worth  only  $800  but  the  evidence 
is  overwhelming  that  the  land  at  that  time  was  worth 
from  fifteen  hundred  to  eighteen  hundred  dollars; 
Bunch  purchased  it,  shortly  after,  for  $1500,  and  still 
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later  on  sold  it  to  Armstrong  for  $1900.  It  would  be 
remarkable  that  a  man  being  possessed  of  land  worth 
at  least  $1500  would  sell  it  for  $800  and  then  continue 
in  the  possession  of  it,  treat  it  as  his  own,  the  grantee 
in  the  deed  giving  it  no  attention  whatever  (as  Miller 
failed  to  do  in  this  case),  that  such  a  transaction  would 
be  intended  as  an  absolute  sale  of  the  property. 

Many  authorities  have  been  cited  by  counsel  for  ap- 
pellant and  appellee  in  support  of  their  respective 
positions,  and  while  these  authorities  are  many  of 
them  at  variance  they  all  leave  the  question,  in  a  case 
of  this  character,  to  depend  upon  the  intention  of  the 
parties  at  the  time  of  the  making  of  the  deed.  If  it 
was  then  understood,  agreed  or  intended  to  be  a  mort- 
gage it  always  remained  a  mortgage  and  the  right 
of  redemption  would  exist,  and  the  sole  question  in  this 
case  is,  what  was  the  intention  of  the  parties  at  the 
time  of  the  transaction,  and  has  been  so  treated  by 
counsel  for  appellant  and  appellee. 

We  have  carefully  examined  all  the  testimony  in 
this  case  and  when  we  come  to  consider  that  Donald- 
son was  embarrassed ;  that  Miller  stated  that  he  might 
take  a  deed  and  give  a  contract  back;  that  Miller  had 
made  other  loans  in  this  manner;  that  the  value  of 
the  land  was  far  in  excess  of  the  money  paid;  that 
Donaldson  and  his  grantees  treated  this  land  as  their 
own;  that  Miller  paid  no  attention  to  it,  and  had 
spoken  of  his  rights  as  that  of  a  lien  holder,  we  are 
forced  to  the  conclusion  that  the  instrument  in  ques- 
tion was  intended  as  a  mortgage.  We  are  of  the 
opinion  that  the  Circuit  Court  in  its  decision  is  fully 
sustained  by  the  cases  of  Preschbaker  v.  Freaman  et 
al.,  32  111.  475;  Rubo  v.  Bennett,  85  111.  App.  473;  Lane 
V.  Beitz  et  al.,  99  111.  App.  342 ;  Halbert  v.  Turner,  233 
111.  531. 

Viewing  the  facts  as  we  do  we  are  of  the  opinion 
that  the  Circuit  Court  did  not  err  in  holding  that  the 
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$800  given  by  Miller  to  Donaldson  was  in  the  nature 
of  a  loan,  and  the  papers  executed  were  intended  by 
the  parties  as  security  in  the  nature  of  a  mortgage, 
and  the  decree  of  the  Circuit  Court  will  be  affirmed. 

Affirmed. 


Carl  Ziflkl,  Appellee,  v.  Aluminum  Compaoy  of  America, 

Appellant. 

1.  Vakiance — when  question  not  considered.  If  the  rules  of  the 
eourt  are  ignored  and  the  declaration  filed  not  abstracted  a  question 
of  variance  will  not  be   considered. 

2.  Verdicts — when  not  disturbed  as  against  the  evidence,  A  ver- 
dict will  not  be  set  aside  as  against  the  evidence  unless  clearly  and 
manifestly  so. 

3.  Master  and  servant — what  essential  to  application  of  doctrine 
of  assumed  risk.  In  order  that  a  servant  shall  be  held  to  have 
assumed  the  risk  of  injury  it  must  appear  not  only  that  he  had 
knowledge  of  the  defect  which  resulted  in  his  injury  but  also  that 
he  appreciated  the  danger  likely  to  result  therefrom. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  St.  Clair  county;  the  Hon.  Robert  T.  Cook,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1911.  Affirmed.  Opinion 
filed  March  21,  1912.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

Kraemer,  Kraemer  &  Campbell,  and  C.  H.  G.  Hetn- 
FELDEN,  for  appellant. 

KoERNER  &  KoERNER  and  Albert  E.  Hausman,  for 
appellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 
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At  the  January  term,  1911,  of  the  Circuit  Court  of 
St.  Clair  county,  appellee  recovered  judgment  against 
appellant  for  the  amount  of  $1250,  to  reverse  which 
judgment  this  appeal  is  prosecuted. 

The  stipulation  of  the  parties  with  reference  to  tlie 
condition  of  the  machinery  was : 

'^The  machinery  in  question  in  this  case  was  in  a 
house  known  as  the  Lime  Grinding  House  of  the  Alu- 
minum Company  of  America;  the  same  is  about  one 
hundred  feet  long.  This  house  contained  six  lime 
grinding  mills  which  are  run  by  electric  power  trans- 
mitted to  the  mills  from  a  transmission  shaft  which 
is  also  contained  in  the  house.  This  transmission 
shaft  is  about  seventy-five  feet  long  and  runs  horizon- 
tally about  four  feet  from  the  ground  through  the 
lime  grinding  house,  and  through  the  wall  of  the  same 
to  where  it  is  connected  with  an  electric  motor  just 
outside  the  door  of  the  lime  grinding  house,  in  another 
room  but  in  the  same  building.  On  this  transmission 
shaft  are  a  number  of  pulleys  over  which  runs  leather 
belting  which  connects  with  the  lime  grinding  machines 
or  mills.  There  are  also  collars  fixed  to  the  transmis- 
sion shaft  at  various  places.  These  pulleys  are  eleven 
or  twelve  inches  in  diameter  and  about  eight  and  a 
half  inches  in  width,  and  the  belts  which  run  over  these 
pulleys  were  about  eight  and  one-half  inches  wide  and 
one-half  inch  thick  and  about  thirty-five  or  thirty-six 
feet  long.  At  the  point  between  the  pulleys  which 
operated  machines  two  and  three  was  affixed  a  collar 
or  coupling  which  was  about  eleven  or  twelve  inches 
in  diameter  and  was  secured  on  said  transmission 
shaft  about  eight  and  one  half  inches  from  the  nearest 
pulley.  The  transmission  shaft  revolved  at  the  rate 
of  about  three  hundred  and  fifty  revolutions  per  min- 
ute. There  were  some  concrete  pillar  blocks  there  and 
after  the  belt  had  been  removed  from  the  pulley  over 
which  it  ran  it  was  supposed  to  be  placed  on  these 
pillar  blocks. '* 

It  further  appears  from  the  evidence  that  on  the  13th 
day  of  June,  1909,  appellee  was  working  in  appellant's 
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factory  at  East  St.  Louis;  that  he  was  36  years  old 
and  had  lived  in  America  for  four  years ;  that  he  had 
been  at  work  in  the  lime  house  about  two  months  be- 
fore he  was  injured;  at  first  he  began  sweeping  and 
later  on  helping  do  whatever  was  necessary  to  be  done, 
and  eventually  became  the  head  workman  in  the  mill. 
He  had  worked  around  machinery  of  this  character 
for  about  three  years.  On  the  morning  in  question 
Ezra  Talbot,  who  was  night  foreman  and  had  charge 
of  the  machines  at  the  time  appellee  was  hurt,  directed 
the  appellee,  as  he  claims,  to  stop  numbers  one  and 
two  mills  and  let  number  three  run.  Appellee  took  an 
iron  rod  or  bar  and  pried  the  belts  off  of  numbers  one 
and  two  mills  while  the  machinery  was  in  operation. 
The  belt  from  pulley  No.  2  fell  between  the  coupling 
and  the  pulley  and  being  about  the  same  width,  in  some 
maimer,  became  fastened  to  the  pulley  and  owing  to 
the  rapid  revolution  of  the  pulley  the  belt  was  being 
gathered  up  with  great  force  and  struck  the  foot  of 
appellee  and  caused  the  injury  complained  of. 

The  first  error  complained  of  by  the  appellant  is 
the  refusal  of  the  court  at  the  close  of  the  testimony  of 
appellee  to  strike  out  all  evidence  given  by  the  said 
appellee  with  reference  to  the  order  given  him  by  Tal- 
bot, for  the  reason  there  was  a  variance  between  the 
declaration  and  the  testimony.  To  determine  this  ques- 
tion it  was  absolutely  necessary  that  the  declaration 
filed  herein  should  have  been  abstracted  so  that  the 
court  could  have  determined  as  to  whether  or  not  there 
was  a  variance  between  the  allegations  of  the  declara- 
tion and  the  evidence.  Rule  23  of  this  court  requires 
the  party  bringing  a  cause  into  this  court  to  furnish 
a  complete  abstract,  or  abridgment  of  the  record  there- 
in, and  unless  this  rule  is  complied  with  the  question 
cannot  be  considered.  It  is  not  sufficient  to  say  that 
it  may  have  been  determined  from  the  record.  It  will 
not  do  to  ignore  the  rules  of  this  and  of  the  supreme 
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court,  especially  when  the  question  sought  to  be  deter- 
mined is  one  of  variance.  In  Staude  et  al.  v.  Schu- 
macher, 187  111.  187,  our  Supreme  Court  said:  '*The 
party  bringing  a  case  to  the  Supreme  Court  for  review 
must  furnish  a  complete  abstract  of  the  record,  prop- 
erly indexed,  such  as  will  fully  present  the  errors  re- 
lied upon  and  be  sufficient  for  the  examination  and 
determination  of  the  questions  involved  without  resort 
to  the  written  record."  And  Judge  Creighton  of  the 
Appellate  Court  of  the  Fourth  District  in  the  case  of 
Johnson  v.  Hartman,  119  111.  App.  206,  said:  *'The  pre- 
tended abstract  does  not  contain  a  complete  abridgment 
of  the  record.  Neither  the  affidavit,  the  writ,  the  re- 
turn, the  Justice's  transcript,  the  instructions  to  the 
jury  or  any  of  them,  the  verdict  of  the  jury,  the  mo- 
tion for  a  new  trial,  the  judgment  appealed  from, 
nor  the  substance  of  them  or  any  of  them  are  set  out. 
And  there  is  no  pretense  of  an  index  to  it." 

In  St.  L.  A.  &  T.  H.  R.  R.  Co.  v.  Will,  53  111.  App. 
649,  this  court  said :  ' '  It  is  not  the  privilege  of  counsel 
to  ignore  the  rules  of  this  court,  when  such  rules  in 
their  judgment  are  unnecessary."  Mr.  Justice  Shep- 
ard  of  the  First  District,  writing  for  that  court  in 
Douglass  V.  Miller,  102  111.  App.  345,  said:  *'We  find, 
upon  an  examination  of  the  abstract  which  appellant 
has  filed,  that  it  is  defective  in  almost  every  particular 
which  appellee  has  specifically  pointed  out.  We  are 
not  at  liberty,  even  were  we  so  disposed,  to  overlook 
the  defects,  and  we  ought  to  affirm  on  that  ground 
alone." 

When  counsel  desires  this  court  to  consider  a  ques- 
tion they  must  abstract  such  portions  of  the  record  as 
are  necessary  to  present  the  question,  otherwise  it 
cannot  be  considered,  and  as  the  abstract  in  this  case 
fails  to  disclose  such  parts  of  the  record  as  will  enable 
the  court  to  consider  the  error  relied  upon,  we  must 
decline  to  consider  it. 
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The  next  error  complained  of  is,  that  the  trial  court 
erred  in  not  directing  a  verdict  at  the  close  of  the 
evidence,  because  the  appellee  was  not  in  the  exercise 
of  ordinary  care  for  his  own  safety  immediately  be- 
fore and  at  the  time  of  his  injury.  In  support  of  this 
contention  appellant  insists  that  as  appellee  was  36 
years  old,  had  worked  with  machinery  of  this  kind  for 
some  time,  was  familiar  with  it  and  had  often  shut  it 
down  to  take  off  belts,  knew  the  condition  of  the  ma- 
chinery and  had  prior  to  this  time  called  upon  Mr. 
Wilfley  for  the  assistance  of  men  to  turn  the  wheel  and 
had  often  thrown  the  belts  off  after  the  motors  had 
stopped,  and  had  been  told  by  Mr.  Wilfley  not  to  throw 
the  belts  when  the  machinery  was  in  operation,  that  he 
was  not  exercising  due  care  for  his  own  safety. 

If  this  were  all  of  the  testimony  we  would  be  inclined 
to  agree  with  counsel  for  appellant  but  the  record 
further  discloses  that  shortly  after  the  appellee  began 
work  for  appellant  that  he  had  been  instructed  by  ap- 
pellant's foreman,  Mr.  Eddy,  that  when  he  desired  to 
stop  one  of  the  mills  to  take  the  iron  bar  and  pry  the 
belt  off  whilet  the  machinery  was  in  operation,  and  that 
other  employes  had  pursued  the  same  course  in  the 
work,  and  that  he  had  repeated  this  same  operation 
daily  from  fourteen  to  twenty-one  days,  and  that  he 
did  not  know  of  the  dangers  incurred  by  throwing  off 
the  belts  while  the  shaft  was  in  motion  and  did  not  know 
that  the  belt  was  liable  to  catch  between  the  collar  and 
the  pulley,  and  that  he  had  never  stopped  the  motor  to 
throw  off  the  belts  but  had  stopped  the  motor  only 
when  all  the  mills  were  to  be  stopped  at  once.  We  can- 
not say  as  a  matter  of  law  that  the  appellee  was  guilty 
of  contributory  negligence  but  these  were  questions 
of  fact  to  be  determined  by  the  jury. 

In  the  case  of  Pioneer  Construction  Co.  v.  Howell, 
189  111.  123,  the  court  says:  *^ Whether  the  plaintiff 
had  such  knowledge  or  had  knowledge  of  facts  from 
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which  it  may  be  inferred  he  knew  of  the  danger,  is  a 
question  of  fact  to  be  passed  upon  by  the  jury. '  ^ 

It  is  contended  by  counsel  for  appellant  that  as  there 
were  two  methods  by  which  these  belts  may  have  been 
removed,  one  of  which  was  a  safe  method  and  the  other 
a  dangerous  one,  and  that  in  as  much  as  appellee  chose 
the  dangerous  one  that  he  was  then  estopped  from  re- 
covery for  damages  resulting  therefrom.  The  legal 
doctrine  here  announced  is  undoubtedly  true  but  in 
the  application  of  the  doctrine  to  this  case  we  are  con- 
fronted with  the  statement  of  appellee  that  he  did  not 
know  of  the  dangers  incurred  by  throwing  off  the  belts 
while  the  shaft  was  in  motion;  that  he  had  been  in- 
structed by  one  of  the  foremen  to  throw  the  belts  off 
in  the  manner  he  did  throw  them  and  that  he  had  fre- 
quently done  so,  and  that  he  had  never  stopped  the 
motor  to  throw  off  the  belts  unless  he  desired  to  stop 
all  the  mills,  makes  it  as  we  think,  a  question  of  fact 
as  to  whether  he  really  knew  and  appreciated  the  dan- 
ger that  might  arise  from  throwing  off  the  belts  in  the 
manner  in  which  he  did.  Before  appellee  will  be  estop- 
ped from  recovering  it  must  appear  that  he  knew  and 
appreciated  the  danger  likely  to  result  therefrom.  A 
servant 's  mere  knowledge  of  a  defect  without  knowing 
it  is  dangerous  does  not  amount  to  an  assumption  of  a 
risk  thereby  occasioned.  Union  Show  Case  Co.  v. 
Blindauer,  175  111.  325 ;  Illinois  Steel  Co.  v.  Schyman- 
owski,  162  111.  447. 

While  there  is  testimony  in  this  case  that  tends  to 
show  appellee  knew  or  might  have  known  of  the  dan- 
gers resulting  from  throwing  the  belts  off  in  the  man- 
ner in  which  he  did,  there  is  also  evidence  tending  to 
show  that  his  knowledge  of  the  machinery  was  gained 
as  a  helper,  and  that  his  knowledge  was  not  as  exten- 
sive with  reference  to  the  operation  of  this  machinery 
as  it  might  have  been  and  that  he  did  not  understand 
and  appreciate  the  dangers  of  performing  the  work  in 
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the  manner  in  which  he  did ;  and  having  been  directed 
to  do  the  work  and  having  done  it  as  he  says,  in  the 
way  in  which  he  usually  proceeded  and  had  been  in- 
structed by  some  of  the  foremen  to  perform  the  work, 
we  cannot  say  that  the  verdict  of  the  jury  is  manifestly 
against  the  weight  of  the  evidence,  and  unless  we  can 
so  say  it  is  our  duty  to  affirm  the  judgment,  and  the 
judgment  will  be  affirmed. 

Judgment  affirmed. 


W.  U.  Halbert,  AdmV  etc.,  Appellee,  v.  Illinois  Central 

Railroad  Company,  Appellant. 

1.  Personal  iNjimiEs — obligation  of  railroad  to  trespassers,  A 
railroad  owes  no  duty  to  a  person  walking  upon  its  tracks  as  a  tres- 
passer except  to  avoid  wilfully  injuring  him  and  to  use  reasonable 
care  to  avoid  injuring  him  after  he  is  discovered  to  be  in  peril. 

2.  Verdicts — when  set  aside  as  against  the  evidence,  A  verdict 
when  clearly  and  manifestly  against  the  evidence  will  be  set  aside  on 
review. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  City  Court  of  East  St.  Louis;  the  Hon.  M.  Millard,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1911.  Beversed 
and  remanded.     Opinion  filed  March  21,  1912, 

Krameb,  Kramer  &  Campbell,  for  appellant;  John 
Or.  Drennan,  of  counsel. 

John  S.  Leahy  and  D.  J.  Sullivan,  for  appellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

This  was  an  action  instituted  by  appellee  to  recover 
judgment  on  account  of  the  death  of  John  Lada,  in 
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which  the  jury  returned  a  verdict  iij  favor  of  the  appel- 
lee for  $2000  against  the  appellant,  upon  which  judg- 
ment was  rendered;  to  reverse  which  this  appeal  is 
prosecuted. 

The  facts  in  this  case  are,  that  on  or  about  May  10, 
1910,  the  appellee  was  possessed  of  and  operating  a 
railroad  through  the  city  of  East  St.  Louis,  Illinois; 
that  in  the  operation  of  its  road  it  used  three  tracks 
extending  practically  north  and  south  through  the 
soittherly  portion  of  the  city  of  East  St.  Louis, — the 
easterly  track  is  known  as  its  *' inbound  main'^  and 
the  track  just  west  of  this  one  is  known  as  the  **  out- 
bound main,"  and  a  short  distance  west  of  the  '* out- 
bound main"  it  operates  a  switch  track  known  as  the 
'* third  rail,"  with  a  cross-over  leading  from  this  ** third 
rail"  to  the  ** out-bound  main."  The  railroad  crosses 
Trendley  avenue  and  6th  street,  and  the  tracks  of  ap- 
pellant in  passing  from  6th  street  to  Trendley  avenue 
are  on  a  curve,  the  concave  side  being  towards  the 
east.  At  the  time  of  the  injury  the  deceased  was  a  boy 
of  the  age  of  nine  years  and  lived  in  the  vicinity  of  the 
railroad,  and  just  prior  to  his  injury  was  walking  on 
the  third  rail  and  towards  the  east.  There  was  a  switch 
engine  passing  along  the  third  rail  north  of  the  place 
of  the  accident;  the  engine  was  backing  towards  the 
south,  the  tank  of  the  engine  being  in  front,  and  was 
pulling  a  cut  of  twelve  or  fifteen  freight  cars  and  run- 
ning at  the  rate  of  about  three  miles  an  hour.  At  the 
time  this  switch  engine  was  about  eighty  feet  north  of 
where  the  boy  was  killed,  and  just  as  the  engine  passed 
from  the  third  rail  on  to  the  cross-over,  the  engineer 
signalled  the  boy  with  the  whistle  of  the  engine,  and 
continued  to  give  short  blasts  of  the  engine  whistle  un- 
til he  came  near  to  where  deceased  was  standing,  and 
during  this  time  the  boy  passed  over  the  cross-over  and 
over  the  out-bound  main  to  a  point  between  the  in- 
bound and  the  out-bound  main  tracks  where  he  stop- 
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ped,  and  when  Briggs,  the  engineer,  in  charge  of  the 
switch  engine  was  abont  35  or  40  feet  north  of  deceased 
he  discovered  a  passenger  train,  No.  202,  coming  north 
on  the  in-bonnd  main  in  charge  of  engineer  Mulconnery. 
The  engineer  was  in  his  position  on  the  right  hand  side 
of  the  engine,  which  would  be  the  concave  side  of  the 
curved  track,  and  the  opposite  side  from  where  the  de- 
ceased was  standing.  The  engineer  Mulconnery  first 
discovered  the  deceased  when  about  150  feet  south  of 
him,  at  which  time  he  testifies  he  sounded  the  whistle 
to  attract  the  attention  of  the  boy  and  that  immediately 
thereafter  and  when  the  passenger  engine  was  within 
about  seventy-five  feet  of  the  deceased,  he  says  he  saw 
the  boy  take  one  step  towards  the  west  and  away  from 
the  track  upon  which  his  engine  was  being  operated; 
this  was  at  the  distance  of  about  75  feet  from  the  de- 
ceased, and  from  that  time  the  engineer  was  unable,  on 
account  of  his  position  and  the  length  of  the  engine,  to 
see  the  boy  any  more;  he  thinks  the  boy  at  that  time 
was  about  five  feet  from  his  track.  And  according  to 
the  testimony  of  other  witnesses  the  boy  afterwards 
moved  to  the  east  and  was  struck  by  the  passenger  en- 
gine and  killed. 

It  is  claimed  by  appellee  that  the  deceased  was  in  a 
dangerous  position  and  that  this  was  known  or  should 
have  been  known  to  the  engineer  and  fireman  operating 
the  passenger  engine  and  that  they  recklessly  and  wan- 
tonly drove  the  passenger  train  upon  and  against  the 
deceased  after  his  presence  on  and  in  dangerous  prox- 
imity to  the  said  track  was  known  to  the  engineer  and 
fireman  in  time  to  have  avoided  injuring  him.  In  other 
words,  the  engineer  who  was  operating  this  train  is 
charged  with  having  wantonly  and  recklessly  killed  the 
deceased. 

We  think  the  law  governing  this  case  is  well  settled 
and  that  the  difference,  if  any  exists,  is  in  the  applica- 
tion of  the  law  to  the  facts.    In  fact  there  seems  to  be 
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no  real  controversy  between  counsel  as  to  the  law  gov- 
erning the  case.  It  is  stated  by  coimsel  for  appellant 
that  the  railroad  company  owes  no  duty  to  a  person 
walking  upon  its  tracks  as  a  trespasser,  except  to  avoid 
wilfully  injuring  him  and  to  use  reasonable  care  to 
avoid  injuring  him,  if  he  is  discovered  to  be  in  peril. 
And  counsel  for  appellee  says  that  his  declaration  is 
based  upon  the  last  clause  of  this  proposition  and  that 
the  liability  charged  against  the  defendant  is  the  reck- 
less conduct  of  the  engineer  after  becoming  aware  of 
the  perilous  position  occupied  by  the  deceased.  That 
the  deceased  was  a  trespasser  there  is  no  question,  and 
the  railroad  company  owes  no  duty  to  a  person  walking 
upon  its  tracks  as  a  trespasser,  except  to  avoid  wilfully 
injuring  him  and  to  use  reasonable  care  to  avoid  injur- 
ing him  after  he  is  discovered  to  be  in  peril.  I.  C.  E.  E. 
Co.  V.  Leiner,  202  111.  624;  C.  E.  I.  &  P.  E.  E.  Co.  v. 
Hamler,  215  111.  525. 

This  legal  proposition  is  not  denied  but  it  is  insist- 
ed that  the  boy  was  in  a  perilous  position  and  that  the 
engineer  on  the  passenger  train  was  guilty  of  wanton 
and  reckless  conduct  in  not  observing  that  he  was  in 
a  perilous  position  and  in  not  making  some  effort  to 
stop  his  train.  We  have  examined  the  evidence  care- 
fully and  do  not  find  that  it  discloses  the  deceased  to 
have  been  in  a  perilous  position  at  the  time  the  en^- 
neer  on  the  passenger  train  saw  him,  or  had  an  oppor- 
tunity to  see  him,  and  do  not  think  that  the  jury  was 
warranted  by  the  evidence  in  saying  that  the  engineer 
knew  that  the  boy  was  in  a  perilous  position  at  any 
time.  The  testimony  upon  this  question  is  confined 
to  three  witnesses,  Mulconnery,  the  engineer  on  the 
passenger  train,  Briggs,  the  engineer  upon  the  switch 
engine,  and  Conroy,  the  assistant  yard  master.  Briggs 
says,  '^When  I  started  through  the  cross-over  and  I 
first  blew  the  whistle  at  him  he  paused  a  moment  and 
looked  at  me  and  then  stepped  over  going  eastward 
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until  he  got  over  the  cross-over  and  over  the  south 
bound  track  until  he  stepped  between  the  two  tracks ;  I 
was  backing  up  and  when  I  realized  that  No.  202,  the 
evening  passenger  train  was  approaching  I  realized 
that  the  boy  was  in  danger  and  I  blew  continuous  short 
blasts  of  the  whistle  to  attract  his  attention.  If  he  had 
stayed  there  he  would  have  been  in  the  clear.  As  I 
got  up  to  him  I  saw  202  approaching  him.  I  had  not 
stopped  blowing  continuous  blasts  of  the  whistle.  As 
I  was  right  at  him  almost,  I  stopped  blowing  the 
whistle  and  hallooed  at  the  boy  and  pointed  my  hand 
that  way  (illustrating)  to  try  to  divert  his  attention 
to  the  approaching  train,  and  he  was  still  in  the  clear 
of  the  north  bound  track  then ;  but  as  202  approached 
and  got  within  ten  or  fifteen  feet  of  him  he  took  an- 
other step  over  sideways  towards  the  north  bound 
track  and  that  put  him  in  the  way  and  in  a  moment  202 
struck  him.^^  (Abs.  5).  And  on  cross-examination 
this  witness  says,  ** Afterwards  I  saw  him  take  a  step 
over  towards  the  engine  of  the  in-coming  train;  the 
engine  could  not  have  been  over  seventy-five  feet  from 
him  when  he  took  that  step.  He  stepped  in  front  of 
the  engine ;  if  he  had  not  taken  that  step  he  would  not 
have  been  hit.  Mulconnery  was  over  on  the  other  side 
of  the  engine  from  the  place  where  the  boy  was  stand- 
ing. At  the  time  he  took  the  step  it  was  not  possible 
for  Mulconnery  to  see  him  at  that  time  owing  to  the 
length  of  the  boiler  of  his  engine  and  the  short  curva- 
ture of  the  track."    (Abs.  7). 

Conroy  testifies,  **As  our  engine  came  up  even  with 
the  boy  I  was  just  getting  on  the  west  side ;  as  our  foot 
board  was  passing  the  boy  the  other  car  was  a  car 
length  from  him;  I  just  stepped  around  on  the  other 
side;  I  didn't  want  to  see  him  get  killed;  he  looked 
to  me  he  was  in  the  clear.  If  he  was  killed  I  didn't 
want  to  see  if  (Abs.  9).  Again  he  says,  on  cross- 
examination,  **I  was  looking  back  at  my  cut  of  cars 
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to  see  that  we  had  them  all  and  I  turned  around  the 
second  time ;  he  was  over  between  the  two  tracks.  He 
was  standing  still  looking  at  Briggs ;  I  thought  he  was 
in  the  clear;  that  is  the  reason  I  did  not  halloo  any 
more ;  I  thought  he  was  in  a  safe  place.  He  must  have 
moved  or  something  after  we  got  by."  (Abs.  10).  Mul- 
connery,  the  engineer  on  the  passenger  train,  says, 
* '  When  I  first  saw  Johnny  Lada  that  evening  I  judge 
my  engine  was  about  150  feet  south  of  him.  At  that 
time  he  was  coming  across  the  track  from  the  south 
bound  in-track  towards  our  track.''  And  on  cross- 
examination  he  says,  ''As  he  come  across  the  track  he 
dropped  something;  he  stopped  to  pick  it  up;  he  was 
within  about  five  feet  of  our  track ;  he  stopped  when  he 
got  there.  When  I  last  saw  him  he  turned  and  started 
the  other  way,  away  from  our  track.  I  was  then  about 
seventy-five  feet  from  him.  I  didn't  see  him  after  that. 
I  would  judge  he  was  about  five  feet  from  our  track 
when  he  stopped.  After  he  stopped  and  stooped  to 
pick  something  up  he  turned  and  started  the  other  way 
when  I  blew  the  whistle  at  him  he  stepped  towards  the 
west  from  our  track.''    (Abs.  11). 

This  was  the  testimony  of  the  witnesses  for  the  plain- 
tiff, and  if  it  is  to  be  relied  upon,  and  it  must  be  as  it 
is  the  only  evidence  in  this  case,  then  we  do  not  believe 
that  the  jury  was  warranted  in  saying  that  when  Mul- 
connery  last  saw  the  deceased  that  he  was  in  a  place 
of  peril  because  all  of  these  witnesses  say  if  he  had  re- 
mained where  he  was  he  would  have  been  in  no  danger, 
and  Briggs  says  that  at  the  time  he  left  his  position  of 
safety  and  moved  toward  the  east  track  that  it  was 
not  possible  for  the  engineer  Mulconnery  to  have  seen 
him ;  besides  Mulconnery  says  he  did  not  see  the  switch 
engine  at  all  and  did  not  know  of  its  presence.  It  de- 
volved upon  the  plaintiff  to  show  that  the  deceased  was 
in  a  perilous  position,  and  that  the  engineer  Mulcon- 
nery knew  that,  or  at  least  by  reasonable  diligence 
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could  have  known  it,  and  we  are  satisfied  that  the  evi- 
dence fails  to  disclose  such  a  condition. 

Again,  it  is  claimed  that  the  Court  erred  in  giving 
appellee ^s  second  instruction  which  is  as  follows:  '*The 
court  instructs  the  jury  that  even  though  the  deceased 
was  wrongfully  on  or  along  defendant's  tracks,  still 
it  was  the  duty  of  defendant 's  servants  to  use  reason- 
able care  to  avoid  injuring  him  after  becoming  aware 
of  his  presence."    We  think  the  criticism  upon  this 
instruction  is  well  taken  as  the  instruction  requires  of 
the  engineer  to  use  the  care  towards  a  trespasser  that 
is  not  required  by  the  law.    It  is  said  that  he  must 
use  care  to  avoid  injuring  him  *' after  becoming  aware 
of  his  presence. ' '    If  the  instruction  had  said,  *  *  after 
becoming  aware  of  his  peril,"  if  he  was  in  peril,  then 
it  would  have  been  correct,  but  the  instruction  ignores 
the  question  of  his  being  in  peril.    It  is  true,  as  con- 
tended by  counsel  for  appellee,  that  under  some  cir- 
cumstances the  mere  presence  of  people  would  require 
care  on  account  of  their  presence  in  numbers  but  such 
has  no  application  to  the  facts  in  this  case.     Here 
was  a  single  individual  and  in  between  the  tracks  ap- 
parently out  of  danger,  and  to  instruct  the  jury  that  his 
presence,  without  reference  to  his  perilous  position,  re- 
quired any  special  care  upon  the  part  of  the  engineer 
was  certainly  erroneous,  and  we  think  the  giving  of 
this  instruction  was  reversible  error.    Believing  that 
the  instruction  is  erroneous  and  that  the  verdict  is  man- 
ifestly against  the  weight  of  the  evidence,  it  is  the  opin- 
ion of  this  court  that   the  judgment   rendered  herein 
should  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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Grant  Groves,  Appellee,  v.  The  Oil  Belt  Traction  Com- 
pany, Appellant. 

1.  Appeals  and  errors — when  sufficiency  of  evidence  presented 
for  review.  A  motion  for  a  new  trial  based  upon  the  ground  that 
the  verdict  of  the  jury  was  contrary  to  the  law  and  the  evidence  is 
sufficient,  together  with  an  exception  to  its  being  overruled,  to  save 
for  review  the  question  as  to  whether  or  not  the  evidence  is  sufficient 
to  warrant  the  verdict  rendered. 

2.  Brokers  and  factors — what  essential  to  recovery  of  eommiS' 
sions.  In  order  to  recover  commissions  it  is  essential  that  the  broker 
assume  the  burden  of  proof  and  establish  by  a  preponderance  of  the 
evidence  that  he  was  the  procuring  cause  of  the  sale  effected. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Crawford  county; 
the  Hon.  Enoch  E.  Newlin,  Judge,  presiding.  Heard  in  this  court 
at  the  October  term,  1911.  Eeversed  and  remanded.  Opinion  filed 
March  21,   1912. 

-   F.  G.  ViGEB  and  Callahan,  Jones  &  Lowe,  for  appel- 
lant. 

Bradbury  &  Gaines,  Parker  &  Eagleton  and  George 
W.  Jones,  for  appellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

This  was  an  action  brought  by  the  appellee  against 
the  appellant  to  recover  commissions  upon  the  sale  of 
stock.  Judgment  was  rendered  in  favor  of  the  appellee 
for  $1,336.66,  from  which  judgment  the  appellant  pros- 
ecuted this  appeal. 

The  principal  facts  out  of  which  this  controversy 
arose  are,  that  on  June  16, 1909,  the  appellant,  Oil  Belt 
Traction  Company,  passed  a  resolution  appointing  the 
appellee  sales  agent  to  sell  the  capital  stock  of  said 
company,  and  authorized  him  to  appoint  agents  to  as- 
sist in  the  selling  thereof,  for  which  they  agreed  to 
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pay  commissions,  five  per  cent  to  appellee  and  five  per 
cent  to  the  person  making  such  sales,  and  that  appel- 
lee should  make  a  weekly  statement  to  the  secretary 
of  the  company;  the  commissions  to  be  paid  five  per 
cent  from  the  money  received  from  the  first  call  of 
the  board  of  directors,  and  five  per  cent  when  the  stock 
is  issned.  Appellee  immediately  entered  upon  the  dis- 
charge of  his  duties,  went  to  Bridgeport  and  other 
places  and  solicited  many  persons  to  purchase  the 
stock  of  this  company,  and  also  appointed  some  agents 
to  co-operate  with  him  in  the  sale  of  the  stock,  and 
made  some  sales  which  were  reported  to  the  company. 
On  July  13,  1909,  the  appellee  was  discharged  from 
such  services  by  appellant.  The  appellee  now  seeks 
to  recover  a  balance  due  him  upon  stock  that  had  been 
sold  by  him  and  his  agents,  also  commissions  upon 
sales  to  persons  who  had  been  solicited  to  purchase  by 
appellee  and  sales  completed  by  the  appellant  after 
appellee  *8  discharge.  The  several  counts  of  the  dec- 
laration vary  somewhat  in  the  details  of  their  recital 
but  are  substantially  the  same,  and  allege  the  employ- 
ment of  appellee  on  June  15,  1909,  for  a  period  of  six 
months,  and  authorize  and  empower  him  to  make  sales 
of  the  capital  stock  of  appellant  and  to  employ  such 
sub-agents  as  necessary  or  expedient,  and  agreed  to 
pay  him  ten  per  cent  of  the  par  value  of  all  stock  that 
might  be  sold  by  him  to  persons  other  than  the  mem- 
bers of  the  board  of  directors,  and  five  per  cent  par 
value  of  all  stock  sold  by  his  sub-agents ;  that  the  ap- 
pellee entered  upon  the  discharge  of  his  duties  as  such 
sales  agent  and  was  at  all  times  ready  and  willing  to 
perform  the  duties  of  such  employment  and  comply 
with  the  terms  of  his  contract ;  that  he  went  to  Bridge- 
port, in  the  county  of  Lawrence,  Casey,  in  the  county 
of  Clark,  and  divers  other  places,  and  solicited  divers 
persons  to  become  purchasers  of  the  capital  stock,  and 
interested  such  persons  in  the  purchase  of  a  large 
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number  of  the  shares  of  such  stock,  to  wit,  $135,000 
par  value. 

The  declaration  then  alleges  that  after  the  plaintiff 
had  so  interested  said  persons  in  the  purchase  of  said 
shares  of  stock,  and  prior  to  such  sales  of  capital  stock 
being  completed,  and  before  said  shares  of  capital 
stock  had  been  issued  to  said  persons,  to  wit,  on  the 
first  day  of  July,  1909,  the  plaintiff  was  wrongfully 
discharged  by  the  defendant  as  aforesaid.  That  there- 
after and  prior  to  the  bringing  of  this  suit  the  defend- 
ant completed  the  sale  of  said  shares  of  capital  stock 
to  the  persons  who  had  become  interested  by  means  of 
the  plaintiff  as  aforesaid,  and  sold  and  delivered  to 
said  persons  capital  stock  of  the  par  value  of,  to  wit, 
$135,000;  by  means  whereof  plaintiff  became  entitled 
to  commissions  on  said  sales  in  a  large  sum  of  money, 
to  wit,  $13,500,  by  means  whereof  the  defendant  be- 
came indebted  to  the  plaintiff  in  the  sum  of  $13,500 
and  promised  to  pay  the  same  when  requested. 

Some  counts  of  the  declaration  also  aver  that  a  large 
number  of  the  persons  so  solicited  by  the  plaintiff  to 
become  purchasers  of  the  said  stock,  were  ready  and 
willing  to  conclude  the  purchase  for  a  large  number  of 
the  shares,  to  wit,  13,500  at  the  par  value  of  $135,000, 
but  that  the  defendant  refused  to  permit  the  plaintiff 
to  complete  said  sales. 

Several  assignments  of  error  have  been  made  upon 
this  record  but  in  the  view  we  take  of  the  case  it  is 
only  necessary  to  consider  the  sixth  and  seventh  as- 
signments, wherein  it  is  alleged  that  the  court  erred 
in  overruling  the  motion  of  the  defendant  to  set  aside 
the  verdict  of  the  jury  and  grant  a  new  trial  herein; 
and  in  entering  judgment  in  favor  of  the  plaintiff 
against  the  defendant.  It  is  insisted  by  counsel  for 
appellee  that  no  such  an  assignment  of  error  has  been 
made  and  argued  by  appellant  as  would  warrant  the 
court  in  considering  the  weight  of  the  evidence.    He 
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insists  that  the  only  error  that  can  be  considered  re- 
lates to  the  refusal  of  the  court  to  grant  the  peremp- 
tory instruction  at  the  close  of  plaintiff's  evidence  and 
at  the  close  of  all  the  evidence,  and  that  in  the  grant- 
ing or  refusal  of  such  instructions  the  trial  court  can- 
not consider  the  weight  of  the  evidence.  We  concur 
with  counsel  in  their  contention  that  upon  such  motion 
to  exclude,  the  weight  of  the  evidence  cannot  be  con- 
sidered, but  in  this  case  a  motion  for  a  new  trial  was 
made  and  one  of  the  grounds  of  the  motion  for  a  new 
trial  was,  that  the  verdict  of  the  jury  was  contrary  to 
the  law  and  the  evidence,  and  the  court  having  over- 
ruled the  motion  for  a  new  trial  and  the  appellant 
having  assigned  error  upon  such  overruling  brings  be- 
fore us,  as  we  understand  the  law,  the  question  as  to 
whether  or  not  the  evidence  is  sufficient  to  warrant  the 
verdict  rendered  in  favor  of  the  appellee. 

Appellant  in  his  brief  presents  the  evidence,  and 
while  it  is  true  after  making  his  collation  of  the  facts 
he  alleges  that  the  court  erred  in  not  excluding  the 
evidence  and  directing  a  verdict,  he  also  states  that 
the  jury  were  fairly  and  fully  instructed  as  to  the  law 
but  that  the  verdict  of  the  jury  was  plainly  contrary  to 
the  law  as  given,  and  that  the  evidence  presented  to 
the  jury  was  wholly  insufficient  to  sustain  the  verdict ; 
and  we  feel  that  it  becomes  our  duty  under  the  presen- 
tation made  herein  to  examine  into  the  facts  and  deter- 
mine whether  or  not  the  verdict  was  manifestly  against 
the  weight  of  the  evidence. 

.  It  will  be  observed  that  appellee,  by  his  declaration, 
claims,  after  averring  that  he  held  public  meetings 
and  solicited  divers  persons  to  purchase  this  stock, 
that  he  was  wrongfully  discharged  by  appellant,  and 
that  after  such  discharge  the  appellant  proceeded  to 
and  did  conclude  the  sales  of  said  capital  stock  to  said 
persons,  not  members  of  the  board  of  directors  of  the 
said  defendant,  and  so  solicited  to  become  purchasers 
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thereof  by  the  plaintiff,  and  that  by  means  of  said 
solicitation  and  by  request  of  the  plaintiff  to  said  per- 
sons to  become  purchasers  of  said  capital  stock,  the 
defendant  was  able  to  and  did  sell  and  issue  to  said' 
persons  a  large  number  of  the  shares  of  the  capital 
stock  of  said  defendant,  and  that  by  means  thereof  the 
plaintiff  became  entitled  to  the  commissions  on  said 
sales.  These  allegations  were  material  and  the  burden 
was  upon  the  appellee  to  prove  them. 

It  appears  from  the  evidence  of  appellee,  which  is 
brief,  that  he  sold  Mr.  Krump  10  shares;  Mr.  King 
20  shares;  J.  Muchmore  5  shares;  Mr.  Eark  1  share; 
Mr.  Shirer  5  shares;  Wilkin  1  share;  Mr.  Headley  10 
shares;  Mr.  Randolph  5  shares;  Mr.  Hollis  5  shares; 
Mr.  Cappas  10  shares;  E.  J.  Irwin  20  shares;  Sam 
Sincel  10  shares.  That  he  handed  the  report  of  these 
sales  in  to  the  Board  of  Directors ;  and  the  amount  of 
commissions  that  accrued  to  him,  not  including  stock 
sold  to  the  directors,  was  $1,110,  which  was  directed 
by  the  Board  of  Directors  to  be  paid  to  him  according 
to  the  terms  of  the  resolution  employing  him,  and  that 
he  has  received  thereon  $975  (rec.  p.  34).  Appellee 
then  testified  that  he  solicited  the  following  named  per- 
sons to  purchase  stock,  with  whom  he  had  not,  at  the 
time  he  was  discharged,  been  able  to  close  the  deals, 
to  wit:  Wm.  Finley,  Perry  King,  J.  E.  King,  J.  E. 
Seed,  Mr.  Ashman,  Mr.  Johnson,  Geo.  Eyan  and  wife, 
Brown  Bros.,  Mr.  Grag,  Mr.  Griggs,  W.  H.  Eogers, 
Mr.  Bunn,  Jennie  Seed,  Wm.  Seed,  Orvil  Buckham, 
Ed.  Cappas,  Wm.  Applegate,  Doc.  Applegate,  Mr. 
Fletcher,  Maude  Williams,  Mr.  Johnson,  Jack  Baker, 
Sampson  Taylor,  J.  D.  Madding,  D.  P.  Kirkland,  J. 
A.  Leefever,  Wm.  MoUer,  Stanley  Dees,  0.  F.  Ed- 
wards, Wallace  Albin. 

Appellee  then  placed  J.  B.  Muchmore,  former  secre- 
tary, upon  the  stand  and  proved  by  him  that  after  the 
discharge  of  appellee  the  appellant  sold  stock  to  the 
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following  named  persons:  D.  B.  Kirkland  5  shares; 
J.  A.  Leefever  2  shares;  C.  P.  CarroUton  5  shares; 
Moses  Dedrich  1  share ;  Wm.  Henry  5  shares ;  Stanley 
Dees  5  shares;  Wm.  Mouser  5  shares;  0.  F.  Edwards 
3  shares ;  Grant  Clark  5  shares ;  Wallace  D.  Allison  1 
share;  H.  M.  Bunn  5  shares;  Jennie  Seed  10  shares; 
Wm.  Seed,  Sr.,  10  shares;  E.  0.  Buck  50  shares;  Ed. 
Cappas  4  shares. 

Many  of  these  persons  testified  that  they  never  were 
solicited  by  appellee  to  purchase  this  stock,  and  others 
that  any  solicitations  that  he  may  have  made  had 
nothing  to  do  with  their  purchase;  but  whatever  the 
facts  may  be  about  this,  it  will  be  observed  that  only 
eight  persons  of  those  that  appellee  says  he  solicited 
are  found  among  the  purchasers  of  this  stock  after 
appellee's  discharge,  to  wit:  D.  P.  Kirkland,  J.  A. 
Leefever,  Stanley  Dees, O.F.Edwards, Mr.  Bunn,  Jen- 
nie Seed,  Wm.  Seed  and  Ed  Cappas,  and  these  are  the 
only  persons  named  in  this  record  that  we  find  pur- 
chased stock,  except  Wm.  Findlay,  about  which  there 
seems  to  be  some  uncertainty  as  to  whether  or  not 
appellee  had  been  paid  for  the  sale  to  him.  An  exam- 
ination of  these  lists  will  show  that  out  of  the  persons 
solicited  by  appellee  to  buy,  only  eight  of  them  after- 
wards purchased  stock  from  the  appellant,  and  the 
purchases  made  by  them  amounted  to  44  shares  of  the 
par  value  of  $4,400,  and  if  appellee  was  allowed  the 
total  commissions  thereon  it  would  amount  to  only 
$440 ;  allowing  appellee  the  difference  between  the  $1,- 
110,  that  he  claims  was  due,  and  the  $975  received  by 
him,  which  would  be  $135,  and  the  total  commission 
upon  these  sales  made  after  his  discharge,  which  would 
be  $400,  and  then  add  to  that  the  commission  upon 
the  Findlay  sale  would  make  a  total  of  only  $735,  and 
the  verdict  and  judgment  rendered  in  this  case  was 
$1,336.66,  which  as  we  view  the  evidence  is  largely  in 
excess  of  any  amount  that  could  be  due  to  appellee. 
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Under  the  resolution  of  employment  and  allegations 
of  the  declaration  in  this  case  it  was  necessary  for  the 
plaintijBf  not  only  to  prove  the  sales  but  that  there  had 
been  a  call  for  the  payment  and  money  received  there- 
on, and  that  the  stock  had  been  issued. 

As  we  view  the  evidence  as  shown  by  the  record  in 
this  case,  in  the  most  favorable  view  for  appellee,  the 
verdict  in  this  case  was  at  least  $601.66  more  than  ap- 
pellee could  be  entitled  to  and  for  that  reason  the  judg- 
ment of  the  Circuit  Court  is  reversed  and  cause  re- 
manded. 

Reversed  and  remanded. 


Mobile  &  Ohio  Railroad  Company  et  al.,  Appellees,  v. 

Alexander  S.  Fraser,  County  Collector, 

et  al.,  Appellants. 

1.  Bevenue — when  appellate  court  has  jurisdiction.  The  appellate 
court  has  jurisdiction  to  review  an  interlocutory  order  restraining 
the  collection  of  a  road  district  tax. 

2.  BoAOS  AND  BRIDGES — whcn  fnunioipolity  not  eliminated  from 
road  district.  The  adding  of  additional  territory  to  a  road  district 
does  not  operate  to  eliminate  from  such  district  a  city  which  is  a 
part  thereof. 

Bill  for  injunction.  Appeal  from  the  Circuit  Court  of  Alexander 
county;  the  Hon.  William  N.  Butler,  Judge,  presiding.  Heard  in 
this  court  at  the  October  term,  1911.  Beversed  and  remanded.  Opin- 
ion filed  March  21,  1912. 

Alexandeb  Wilson,  Michael  J.  O'Shea,  William 
S.  Dewey  and  Wall  &  Mabtin,  for  appellants. 

Lansden  &  Lansden  and  Angus  Leek,  for  appellees. 
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Mb,  Justice  McBbide  delivered  the  opinion  of  the 
court. 

A  temporary  writ  of  injunction  was  issued  herein. 
A  motion  was  made  by  appellants  to  dissolve  the 
temporary  injunction  for  want  of  equity  appearing 
upon  the  face  of  the  bill.  The  motion  was  denied, 
from  which  order  appellants  prosecute  this  appeal. 

On  May  15,  1911,  appellees,  by  their  bill  in  chan- 
cery, sought  to  restrain  the  county  collector  and  road 
district  No.  7  in  said  county  from  collecting  a  road  dis- 
trict tax.  The  bill  alleges  as  a  reason  why  appellants 
should  be  restrained  from  collecting  such  tax  that  the 
county  of  Alexander  was  not  under  township  organ- 
ization, and  at  the  July  meeting,  1887,  the  Board  of 
County  Commissioners  divided  the  county  into  road 
districts  and  made  road  district  No.  1  to  consist  of 
townships  17  and  all  of  fractional  township  16,  range 
one  west;  and  made  road  district  No.  2  to  consist  of 
townships  17  and  16,  range  two  west;  and  all  other 
road  districts  were  made  to  embrace  territory  west 
and  north  of  said  townships ;  that  on  April  24,  1899,  a 
law  was  enacted  giving  the  Board  of  County  Commis- 
sioners of  the  several  counties  of  the  State,  *'full  and 
complete  power  and  jurisdiction  to  alter  the  bound- 
aries of  road  districts  and  to  change  road  district  lines 
in  their  respective  counties  to  suit  the  convenience  of 
the  inhabitants  residing  therein.*'  And  that  said  Act 
further  provided: 

**That  hereafter  all  incorporated  cities,  towns  and 
villages  shall  be  excluded  from  all  road  districts  now 
formed  or  to  be  formed  in  counties  not  under  township 
organization  in  this  state;  provided,  however,  that 
such  incorporated  cities,  towns  and  villages  in  coun- 
ties not  under  township  organization  may  by  ordinance 
elect  to  be  included  in  such  districts.  Upon  the  filing 
with  the  County  Clerk  of  such  county  a  copy  of  such 
ordinance,  it  shall  be  the  duty  of  the  County  Board 
of  Commissioners  at  its  first   session  thereafter  to 
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create  such  city,  town  or  village  into  a  road  district 
or  to  make  it  a  part  of  some  road  district  already 
formed. ' ' 

The  bill  then  alleges  that  at  the  September  meeting, 
1901,  and  on  the  10th  day  of  the  month,  the  said  Board 
in  pursuance  of  said  Act  took  from  said  road  district 
No.  1,  sections  1,  2,  11  and  14  in  said  township  17,  1 
west,  and  section  35  in  township  16,  1  west,  and  made 
out  of  the  same  a  new  road  district  and  numbered 
the  same  7;  that  the  city  of  Cairo,  located  in  said 
township  17  in  said  county,  on  the  10th  of  September, 
1901,  and  after  the  formation  of  the  said  road  district 
No.  7,  adopted  the  following  ordinance : 

**Be  it  Ordained  by  the  City  Council  of  the  city  of 
Cairo,  Illinois,  that  the  said  City  of  Cairo  by  its  City 
Council  hereby  elects  to  be  included  in  road  district 
No.  7  of  the  County  of  Alexander,  in  the  State  of  Illi- 
nois, as  the  said  district  is  now  formed  and  estab- 
lished by  the  Board  of  County  Commissioners  of  said 
Alexander  County,  and  that  the  City  Clerk  of  said 
City  be,  and  he  is  hereby  directed  to  file  with  the 
County  Clerk  of  said  County,  a  copy  of  this  ordinance 
as  provided  by  statute  in  such  case. ' ' 

The  bill  then  alleges  that  on  September  11, 1901,  and 
after  the  approving  of  said  ordinance,  the  said  County 
Board  at  its  special  term,  1901,  entered  an  order  upon 
its  records,  in  due  form  of  law,  reciting  the  passage 
of  the  said  ordinance  by  the  city  of  Cairo,  and  setting 
out  a  copy  thereof,  and  concludes  said  order  with  the 
following  language,  **It  is  therefore  ordered  by  the 
said  Board  that  the  said  city  of  Cairo  be  and  it  is 
hereby  attached  to  and  made  a  part  of  said  road 
district  No.  7.'^ 

The  bill  then  alleges  that  the  said  County  Board 
at  its  December  meeting,  1904,  took  from  such 
road  district 'No.  1  and  added  to  said  road  district  No. 
7,  sections  3,  4,  5;  9,  10  and  15  in  said  township 
17;  and  sections  30,  31,  32,  33  and  34  and  parts 
of  sections  18,  19,  27,  28,  29  and  35,  all  in  township  16; 


FouBTH  DisTBicT — Mabch,  1912.  213 

Mobile  &  Ohio  Railroad  Company  v.  Fraser,  169  111.  App.  210. 

that  the  said  Board  at  the  March  term,  1910,  abolished 
said  road  district  No.  2  and  added  the  same  to  said 
road  district  No.  7,  so  formed  at  the  September  term, 
1901,  and  enlarged  at  the  December  term,  1904,  and 
thereby  increased  the  size  of  said  road  district  No.  7 
to  two  or  three  times  its  former  size,  and  extending 
the  west  and  northwest  boundaries  of  the  district  from 
that  of  about  a  mile  of  a  district  to  twelve  to  fifteen 
miles;  that  since  the  passage  of  said  ordinance  on 
September  10,  1901,  the  said  city  has  not  by  ordinance 
or  otherwise  been  made  a  part  of  or  included  in  the 
said  road  district  No.  7  as  enlarged  by  the  said  Board 
at  its  December  meeting,  1904;  or  as  enlarged  at  the 
March  meeting,  1910,  and  avers  that  by  reason  there- 
of the  city  of  Cairo  has  never  been  a  part  of  road  dis- 
trict No.  7  since  its  enlargement  by  the  said  Board  at 
its  December  meeting,  1904,  aforesaid;  that  since  the 
December  meeting,  1904,  the  road  district  commis- 
sioners of  said  district  No.  7  claim  that  the  said  city 
of  Cairo  still  remains  a  part  of  such  road  district  as 
enlarged,  and  have  continuously  levied  and  caused  to 
be  collected  from  the  real  and  personal  property  with- 
in said  district,  including  the  said  city  road  district 
tax,  and  are  now  engaged  in  having  collected  such  tax 
for  the  year  1910,  and  avers  that  such  taxes  so  levied 
are  illegal,  null  and  void;  and  that  the  road  district 
commissioners  have  no  jurisdiction  or  authority  to 
lew  or  cause  to  be  collected  road  district  tax  within 
the  limits  of  the  said  city  of  Cairo,  and  that  Alexander 
S.  Fraser,  County  'Collector,  is  now  engaged  in  the 
collection  of  such  taxes,  and  will  at  an  early  day  pro- 
ceed to  collect  said  road  district  tax  from  the  prop- 
erty of  the  complainants  within  said  city  and  a  large 
number  of  other  taxpayers;  that  the  tax  so  levied  is 
the  full  rate  of  thirty  cents  on  the  one  hundred  dollars, 
and  is  illegal,  null  and  void,  and  prays  for  a  tempo- 
rary writ  of  injunction  restraining  the  said  county  col- 
lector and  his  agents,  and  the  said  road  district  No. 
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7  from  the  collection  of  any  part  of  the  said  illegal 
road  district  tax  assessed  upon  the  property  of  com- 
plainants, or  of  any  taxpayer  within  the  said  city  who 
has  become  a  party  to  the  record  in  this  suit,  until  the 
further  order  of  this  court ;  and  that  upon  a  final  hear- 
ing the  said  injunction  may  be  made  perpetual. 

On  May  27th  an  order  of  court  was  granted  direct- 
ing the  issuance  of  the  temporary  injunction  in  ac- 
cordance with  the  prayer  of  said  bill  until  the  further 
order  of  the  court.  That  the  temporary  writ  of  in- 
junction was  issued  on  June  1st  and  on  June  5th  the 
appellants  filed  a  motion  to  dissolve  such  injunction, 
because,  first,  there  is  no  equity  on  the  face  of  said 
bill ;  second,  the  said  bill  is  insufficiently  verified ;  and, 
third,  the  complainants  have  a  clear  remedy,  if  any, 
in  law.  That  on  June  17,  1911,  an  order  of  court  was 
entered  overruling  said  motion  to  dissolve  the  tempo- 
rary injunction,  from  which  order  this  appeal  is  prose- 
cuted. 

It  is  contended  by  counsel  for  appellees  that  this 
court  does  not  have  jurisdiction  to  hear  and  determine 
this  appeal;  that  as  it  relates  to  revenue  it  should  be 
appealed  to  the  Supreme  Court.  It  is  true,  we  have 
a  statute  requiring  appeals  from  all  cases  relating  to 
revenue  to  be  made  to  the  Supreme  Court ;  this,  how- 
ever, has  reference  to  final  judgments  and  not  to  in- 
terlocutory orders,  as  no  appeal  could  be  prosecuted 
to  the  Supreme  Court  from  an  interlocutory  order, 
but  section  123  of  the  Practice  Act  of  1907  provides 
especially  for  the  reviewing  by  the  Appellate  Court 
of  interlocutory  orders  overruling  motions  to  dissolve 
injunctions  and  that  no  appeal  shall  lie  or  writ  of 
error  be  prosecuted  to  review  the  judgment  of  the 
Appellate  Court  on  any  such  appeal.  Section  123  of 
chapter  110  of  Hurd's  Revised  Statutes  for  1909. 

This  question  was  fully  discussed  and  settled  by 
the  Supreme  Court  in  the  case  of  Craig  v.  Craig,  246 
111.  449. 


FouBTH  District — ^March,  1912.  215 

Mobile  &  Ohio  Railroad  Company  v.  Fraser,  169  111.  App.  210. 

We  are  of  opinion  that  the  appeal  from  the  inter- 
locutory order  herein  was  properly  taken  to  the  Appel- 
late Court. 

The  determination  of  this  case,  in  our  judgment, 
depends  upon  whether  or  not  the  city  of  Cairo  after 
having  become  a  part  of  road  district  No.  7  in  the 
year  1901,  was  eliminated  from  said  road  district  by 
the  adding  to  such  road  district  of  other  territory  in 
the  years  1904  and  1910,  and  counsel  in  their  respective 
briefs  have  treated  this  as  the  controlling  question 
herein.  It  is  true  that  other  questions  are  discussed 
but  in  the  view  that  we  take  of  this  case  this  is  the  only 
question  that  it  is  necessary  to  consider. 

It  is  claimed  by  counsel  for  appellees  that  as  the 
provision,  '*As  said  district  is  now  formed  and  estab- 
lished^* is  contained  in  the  ordinance  passed  by  the 
city  of  Cairo  giving  its  consent  to  become  attached  to 
district  No.  7,  that  such  was  only  a  qualified  attach- 
ment, and  that  it  became  attached  to  the  territory  as 
it  then  existed,  and  that  such  territory  could  not  be 
enlarged  or  diminished.  We  do  not  regard  these  words 
as  a  limitation  upon  the  power  of  the  commissioners 
to  enlarge  or  reduce  the  respective  road  districts  with- 
in their  county. 

Section  242,  Chap.  121,  Hurd's  Revised  Statutes, 
1908,  provides:  **The  Board  of  County  Commission- 
ers of  each  county  shall  have  full  and  complete  power 
and  jurisdiction  to  alter  the  boundaries  of  road  dis- 
tricts and  to  change  road  district  lines  in  their  respect- 
ive counties  to  suit  the  convenience  of  the  inhabitants 
residing  therein.'*  And  following  that,  the  law  pre- 
scribes the  manner  in  which  such  districts  may  be 
changed;  and  it  is  alleged  in  this  bill,  in  substance, 
that  the  County  Board  in  enlarging  the  road  district 
complied  with  the  statute  in  that  respect. 

Section  243  of  the  same  Act  provides : 

**That  hereafter  all  incorporated  cities,  towns 
and  villages  shall  be  excluded  from  all  road  districts 
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now  formed  or  to  be  formed  in  Counties  not  under 
Township  organization  in  this  State;  provided,  how- 
ever, that  such  incorporated  cities,  towns  and  villages 
in  Counties  not  under  Township  organization  may  by 
ordinance  elect  to  be  included  in  such  districts;  upon 
the  filing  with  the  County  Clerk  of  such  county  a  copy 
of  such  ordinance,  it  shall  be  the  duty  of  the  County 
Board  of  Commissioners  at  their  first  session  there- 
after to  create  such  city,  town  or  village  into  a  road 
district  or  to  make  it  a  part  of  some  road  district 
already  formed.'^ 

It  seems  to  us  that  the  object  of  the  Legislature  was 
to  place  the  formation  of  road  districts  in  counties  not 
under  township  organization,  under  the  control  of  the 
Board  of  County  Commissioners,  except  in  cities, 
towns  and  villages,  but  that  if  a  city,  town  or  village 
should  elect  to  be  included  in  such  road  districts,  that 
were  to  be  made  by  this  Board,  then  upon  such  Board 
accepting  the  election  of  the  city,  such  city,  village  or 
town,  as  far  as  the  road  district  is  concerned,  became 
as  much  the  subject  of  control  by  this  Board  as  any 
part  of  the  territory  within  the  county ;  and  the  Board 
had  the  right  to  create  such  city  into  a  separate  dis- 
trict, if  it  desired  so  to  do  or  to  make  it  a  part  of 
some  road  district  already  formed. 

It  is  not  denied  but  the  city  of  Cairo  was  at  one  time 
a  part  of  road  district  No.  7,  and  we  cannot  see  any 
reason  why  the  rule  should  not  apply  that  when  it  once 
became  a  part  of  that  district  it  should  always  remain 
so  until  changed,  as  provided  by  law.  If  road  district 
No.  7  could  not  be  enlarged  or  diminished  by  the  Coun- 
ty Board  without  the  consent  of  the  city  of  Cairo  then 
the  city  of  Cairo  could,  at  least  in  part,  direct  and  dic- 
tate how  the  road  districts  with  which  it  was  con- 
nected should  be  formed,  and  to  do  this  would  render 
nugatory  that  part  of  the  statute  which  gives  to  the 
County  Board,  *'full  and  complete  power  and  jurisdic- 
tion to  alter  the  boundaries  of  road  districts  and  to 
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change  road  district  lines  in  their  respective  counties 
to  suit  the  convenience  of  the  inhabitants  residing 
therein. ' ' 

The  position  of  counsel  for  appellees  by  the  allega- 
tions of  their  bill,  is,  that  in  1901,  the  city  of  Cairo 
was  properly  annexed  to  and  became  a  part  of  road 
district  No.  7  but  that  the  words,  *'as  said  district  is 
now  formed  and  established"  in  some  manner  gave  the 
city  of  Cairo  the  power  to  dictate  what  territory  shall 
be  added  to  district  No.  7.  We  do  not  think  that  this 
clause  is  susceptible  of  any  such  construction,  but  if 
it  were  stated  in  plain  and  unmistakable  terms  that 
such  power  was  to  be  exercised  by  the  city  it  would 
be  void  for  the  reason  that  the  city  could  only  exer- 
cise such  powers  as  were  conferred  by  statute,  and  no 
such  a  right  is  conferred  by  this  statute.  By  becom- 
ing a  part  of  road  district  No.  7  the  city  of  Cairo  so 
far  as  it  forms  a  part  of  such  road  district  is  ipso 
facto  brought  under  and  made  subject  to  all  the  laws 
by  which  the  municipality  itself  is  governed  and  at 
once  became  a  constituent  part  of  that  road  district 
and  was  subject  to  the  same  law  and  policy  that  gov- 
erned and  controlled  the  remaining  part  of  the  district. 
McGurn  v.  Board  of  Education,  133  111.  122. 

If  the  city  of  Cairo  had  desired  to  dictate  as  to 
whether  or  not  the  road  district  should  be  enlarged  or 
diminished  this  power  should  have  been  conveyed  to  it 
by  the  Legislature  and  then  exercised  in  terms  plain 
and  unambiguous,  and  no  such  power  was  given,  no 
such  exercise  of  power  attempted,  and  immediately 
upon  its  becoming  a  part  of  this  road  district  No.  7  it 
was  subject  to  the  laws  and  powers  governing  such 
district.    Swift  v.  Kline,  163  111.  269. 

We  are  of  opinion  that  the  Circuit  Court  erred  in 
not  sustaining  appellants'  motion  to  dissolve  the  tem- 
porary injunction  herein  for  want  of  equity. 

It  is  ordered  by  the  court  that  this  cause  be  reversed 
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and  remanded  with  directions  to  the  Circuit  Court  to 
sustain  appellants'  motion. 

Reversed  and  remanded. 


J.  Smith  Johnson  et  al.,  Plaintiffs  in  Error,  v.  Samuel  H. 
Watson  et  al.,  Defendants  in  Error. 

1.  Evidence — "burden  to  establish  want  of  mental  capacity.  In 
an  appeal  to  eet  aside  a  lease  upon  the  ground  that  the  lessor  had 
been  over-reached  through  and  on  account  of  his  mental  incapacity, 
the  burden  of  proof  is  upon  the  complainant. 

2.  Evidence — what  does  not  establish  mental  incapacity.  Impair- 
ment hy  age  is  not  sufficient  if  the  contracting  party  still  retains  a 
full  comprehension  of  the  meaning,  design  and  effect  of  his  acts. 

3.  Verdicts — when  not  set  aside.  A  court  cannot  undertake  to 
relieve  parties  from  their  contracts  or  to  make  new  contracts  for 
them  unless  it  appears  from  the  evidence  that  such  parties  were,  in 
fact,  incapable  of  transacting  the  business. 

4.  Appeals  and  errors — when  finding  of  chancellor  not  disturbed. 
The  finding  of  a  chancellor  will  not  be  set  aside  as  against  the  evidence 
unless  clearly  and  manifestly   fo. 

Bill  in  chancery.  Error  to  the  Circuit  Court  of  Jefferson  county; 
the  Hon.  J.  B.  Creighton,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1911.  Affirmed.  Opinion  filed  March  21,  1912. 
Certiorari  denied  by  Supreme  Court   (making  opinion  final). 

NoLEMAN  &  Smith,  H.  Clay  Horner  and  William 
T.  Pace,  for  plaintiffs  in  error. 

Albert  Watson,  G.  Gale  Gilbert  and  Joel  F.  Wat- 
son,  for  defendants  in  error. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

Plaintiffs  in  error  filed  a  bill  to  set  aside  and  have 
declared  null  and  void  certain  leases  hereinafter  de- 
scribed and  for  other  relief.    The  defendants,  lessees, 
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answered  said  bill  and  a  trial  was  had  thereon  at  the 
October  term,  1910,  of  said  court,  and  a  decree  ren- 
dered in  favor  of  the  defendants  in  error ;  from  which 
decree  plaintiffs  in  error  prosecute  this  writ. 

On  April  7,  1884,  Susanna  Johnson  and  Washing- 
ton S.  Johnson  executed  a  lease  to  Samuel  H.  Watson 
for  a  part  of  lot  39,  block  13  in  Storm's  survey  of 
the  city  of  Mt.  Vernon,  Illinois,  for  a  term  of  ten 
years  beginning  May  1,  1884,  for  which  Watson 
agreed  to  pay  as  rent  $1,000,  payable  annually  and  in 
installments  of  $100  each.  Said  lease  provided  that 
at  the  expiration  of  the  term  thereof  the  first  party 
may  purchase  such  buildings  as  the  second  party  may 
then  have  erected  thereon,  at  a  cash  value  fixed  by 
three  disinterested  men,  under  oath,  one  of  whom 
shall  be  chosen  by  each  party  hereto  and  the  third  by 
the  other  two ;  or  if  they  shall  not  elect  to  so  purchase, 
this  lease  shall  be  extended  for  the  further  period  of 
ten  years  on  the  same  terms,  provided  that  if  at  the 
expiration  of  any  period  of  five  years  thereafter  the 
first  party  shall  demand  a  higher  rate  of  rent  than 
$100  per  annum  for  said  premises,  then  three  disinter- 
ested persons  to  be  chosen  as  hereinbefore  provided, 
shall  ascertain  and  fix  the  rental  value  of  said  prem- 
ises, which  value  so  fixed  shall  be  binding  upon  the 
parties  hereto  until  the  final  termination  of  this  lease, 
unless  modified  by  similar  arrangements  which  may 
be  made  at  the  termination  of  each  or  any  period  of 
five  years  after  the  expiration  of  the  original  term  of 
this  lease. 

And  it  was  further  provided  by  such  lease  that  the 
taxes  or  special  assessments  levied  on  said  lots  shall 
be  paid  by  the  first  parties  and  that  all  taxes  or  spe- 
cial assessments  levied  or  assessed  on  any  buildings 
erected  thereon  shall  be  paid  by  the  second  party.  That 
prior  to  May  1,  1891,  the  said  Washington  S.  Johnson 
had  become  the  sole  owner  of  the  real  estate  men- 
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tioned  in  said  lease  and  in  the  leases  hereafter  de- 
scribed, by  reason  of  the  death  of  his  mother,  Susanna 
Johnson,  and  his  brother,  Fletcher  Johnson.  That  on 
May  1,  1891,  the  said  Washington  S.  Johnson  executed 
a  lease  to  John  H.  Eackaway  for  a  term  of  13  years 
for  a  portion  of  Lot  39,  all  of  Lot  40,  in  said  block 
13,  for  a  yearly  rental  of  $242  and  containing  a  pro- 
vision for  the  renewal  of  the  lease,  similar  to  the 
former,  except  the  period  for  renewal  and  the  option 
to  increase  the  rent  was  to  be  at  the  end  of  each 
period  of  13  years.  That  on  October  23,  1900,  Wash- 
ington  S.  Johnson  executed  a  lease  to  L.  L.  Emmerson 
for  25  feet  of  said  lot  39,  for  a  term  of  13  years  at  an 
annual  rental  of  $125,  and  contained  provisions  simi- 
lar to  that  of  the  other  leases  except  that  the  period 
for  the  renewal  of  the  lease  and  to  exercise  the  option 
to  increase  the  rent  was  made  13  years.  Upon  the 
said  last  mentioned  lease  appears  the  following  en- 
dorsement : 

''Mt.  Vernon,  111.,  Sept.  22,  1906. 

Consent  is  hereby  given  for  an  extension  of  13  years 
from  Oct.  23,  1913,  to  Oct.  23,  1926,  at  an  ajmual 
rental  of  $150.00. 

W.  S.  Johnson      (Seal) 

Accepted 
L.  L.  Emmebson    (Seal) 
J.  H.  Rackaway,  witness." 

It  is  alleged  in  the  bill  that  between  the  time  of  the 
making  of  the  first  lease  and  second  lease  above  re- 
ferred to,  that  Susanna  Johnson,  mother,  and  Fletcher 
Johnson,  brother  of  Washington  S.  Johnson,  died  and 
that  they  had  been  the  advisers  of  the  said  Washing- 
ton S.  Johnson  in  the  making  of  the  first  lease  and  in 
the  transaction  of  the  business. 

It  is  further  alleged  in  the  bill,  and  appears  to  be 
sustained  by  the  evidence,  that  the  said  Washington 
S,  Johnson  did  not  at  any  time  take  advantage  of  the 
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option  given  him  in  said  leases,  or  any  of  them,  to 
have  the  rental  value  of  said  property  re-appraised 
upon  the  expiration  of  any  of  the  periods. 

The  bill  further  alleges  that  at  the  expiration  of  the 
first  period  of  ten  years  of  the  Watson  lease,  by  rea- 
son of  the  mental  incapacity  of  the  said  Washington 
S.  Johnson  and  his  inability  to  understand  and  com- 
prehend the  nature  and  substance  of  said  lease  or  con- 
tract, he  did  not  and  could  not  exercise  his  said  option 
at  the  expiration  of  the  first  or  second  periods  of  ten 
years,  and  purchase  the  said  buildings  and  improve- 
ments thereon,  or  have  the  rent  of  said  premises  re- 
appraised and  fixed  as  provided  might  be  done  by 
such  lease,  and  that  said  Watson  well  knowing  the 
mental  weakness  of  the  said  Johnson  and  the  trust 
and  confidence  reposed  in  him  by  said  Johnson,  and 
contriving  to  overreach  and  defraud  him  continued  in 
possession  of  said  premises,  paying  the  annual  rental 
of  $100  during  all  of  said  periods.  That  the  said  John 
H.  Rackaway  was  a  friend  of  the  said  Johnson  and  a 
prominent  business  man,  and  one  with  whom  said 
Johnson  frequently  consulted  in  regard  to  his  busi- 
ness affairs,  and  in  whom  he  reposed  confidence  and 
trust  and  well  knowing  the  mental  incapacity  and 
weakness  of  said  Johnson,  and  the  trust  and  confi- 
dence imposed  in  him  by  the  said  Johnson,  and  con- 
triving to  wrong  and  defraud  him  fraudulently  in- 
duced the  said  Johnson  to  enter  into  and  execute  the 
pretended  lease  above  described  as  having  been  made 
to  the  said  Rackaway.  That  at  the  expiration  of  the 
first  period  of  the  Rackaway  lease,  to  wit.  May  1, 1904, 
by  which  the  said  buildings  could  be  purchased  or  the 
rents  re-appraised  said  Johnson  did  not  then  and  there 
have  sufficient  mental  capacity  to  know  and  under- 
stand the  nature  of  said  contract,  and  that  it  was  to 
his  interest  to  purchase  such  buildings,  or  have  said 
rental  re-appraised.     That  on  October  23,  1900,  said 
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L.  L.  Emmerson,  in  whom  said  Washington  S.  Johnson 
reposed  trust  and  confidence,  conspired  and  contrived 
with  the  said  J.  H.  Eackaway  to  overreach  and  de- 
fraud said  Johnson,  and  by  the  assistance  of  said 
Backaway  induced  the  said  Johnson  to  make  the  said 
lease  to  the  said  Emmerson,  and  procured  the  said  ex- 
tension of  said  lease  in  September  1906,  for  a  period 
of  13  years  from  October  23,  1913,  and  that  the  said 
Johnson  was  fraudulently  induced  to  sign  said  en- 
dorsement under  the  impression  it  was  a  mere  prom- 
ise on  the  part  of  Emmerson  to  increase  the  rent  during 
the  second  period  mentioned  in  the  lease;  whereas,  it 
was  in  fact  an  effort  to  secure  an  extension. 

The  bill  also  alleges  that  the  endorsement  was  with- 
in the  Statute  of  Frauds  and  void,  and  invoked  the 
Statute  of  Frauds  to  avoid  said  extension. 

The  bill  then  avers  that  the  values  of  property  have 
increased  very  much  since  the  execution  of  the  said 
leases  and  that  the  rental  values  have  also  greatly 
increased,  and  that  the  taxes  on  said  premises  have 
increased,  and  that  the  revenues  derived  from  said 
premises  on  said  leases  amount  to  less  than  one  per 
cent  upon  the  real  valuation  of  the  lands ;  that  by  rea- 
son of  the  relation  existing  between  said  Johnson  and 
the  said  Watson,  Rackaway  and  Emmerson,  respective- 
ly, and  by  reason  of  the  mental  incapacity  of  the  said 
Johnson,  the  renewal  clauses  of  the  said  leases  of  Wat- 
son and  Rackaway  were  not  binding  upon  Johnson 
and  his  heirs ;  and  by  reason  of  the  mental  incapacity 
of  the  said  Johnson  and  the  confidential  relation  with 
Emmerson,  that  the  Emmerson  lease  was  void.  The 
bill  then  makes  an  offer  to  have  the  buildings  and  im- 
provements appraised  and  that  upon  a  sale  that  the 
said  Watson,  Rackaway  and  Emmerson  be  reimbursed 
for  the  value  thereof,  and  asks  for  a  partition  of  the 
premises ;  and  that  the  said  pretended  leases  together 
with  the  extensions  may  be  declared  null  and  void  and 
a  cloud  upon  the  title  of  the  plaintiffs. 
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The  defendants  Watson,  Rackaway  and  Emmerson 
answered  said  bill  admitting  the  execution  of  the  leases 
but  denying  that  Johnson  was  incapable  of  managing 
and  caring  for  his  own  estate  or  of  appreciating  and 
understanding  the  leases  in  question  because  of  his 
mental  incapacity;  and  deny  that  each  of  them  con- 
trived to  wrong  or  defraud  the  said  Johnson  or  induce 
him  to  execute  said  leases  for  the  purpose  of  defraud- 
ing him,  but  that  such  leases  and  extensions  were  each 
made  of  his  own  volition.  And  deny  that  the  consider- 
ation for  said  leases  at  the  time  they  were  entered  into 
was  insuflScient  or  inadequate,  and  aver  that  they 
erected  valuable  and  permanent  improvements  upon 
the  said  land  so  leased ;  that  the  increased  rental  value 
of  the  said  premises  has  advanced  within  the  past  few 
months  but  such  advancement  was  caused  by  the  se- 
curing of  an  additional  industry, — ^the  Mt.  Vernon 
Car  Manufacturing  Company,  at  a  cost  to  the  citizens 
of  about  $125,000,  and  that  without  such  improvement 
the  real  estate  in  question  would  have  become  of  little 
or  no  value,  and  that  the  rent  agreed  to  have  been  paid 
would  have  been  high,  and  even  excessive  and  deny 
that  such  leases  and  extensions  are  void;  and  deny 
that  the  complainants  are  entitled  to  the  relief  asked 
for. 

It  is  contended  by  plaintiffs  in  error  that  the  trial 
court  erred  in  finding  that  Washington  S.  Johnson 
was  of  sound  mind  and  memory  at  the  time  of  the 
execution  of  the  several  leases  and  extensions,  and  at 
the  periods  provided  in  the  respective  leases  by  which 
a  re-appraisement  of  the  rental  value  of  the  property 
could  be  had.  Upon  this  question  there  were  about  28 
or  30  witnesses  examined  upon  behalf  of  the  plaintiffs 
in  error,  and  about  26  witnesses  on  behalf  of  the  de- 
fendants in  error.  Many  of  the  witnesses  for  the 
plaintiffs  in  error  described  the  deceased,  Washington 
S.  Johnson,  as  a  man  physically  weak,  somewhat  ec- 
centric, quiet  in  his  ways,  one  who  read  a  great  deal. 
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was  posted  upon  the  early  history  of  the  country,  read 
the  newspapers  and  kept  informed  upon  the  incidents 
of  the  day ;  some  of  them  stating  that  he  talked  intelli- 
gently about  such  matters  but  that  he  had  no  knowl- 
edge of  business  affairs,  and  many  of  them  stating  that 
he  was  not  of  sufficient  mental  capacity  to  understand 
the  ordinary  business  transactions,  and  to  comprehend 
the  leases  in  question.  Many  of  the  witnesses  for  the 
defendants  in  error  stated  that  he  was  physically  weak 
but  that  he  was  a  man  of  fair  business  ability ;  read  a 
great  deal,  kept  himself  posted  upon  the  affairs  of  life 
and  matters  generally,  and  that  he  was  capable  of 
transacting  the  ordinary  business  affairs  of  life,  and 
had  sufficient  mental  capacity  to  understand  and  ap- 
preciate the  terms  of  the  leases  in  question. 

The  burden,  in  this  case,  was  upon  the  plaintiffs  in 
error  to  show  the  incapacity  of  the  said  Johnson,  as 
alleged  in  their  bill.  It  is  sought  to  avoid  the  force  of 
this  position  by  saying  that  a  fiduciary  relation  exist- 
ed between  these  several  defendants  and  the  said  John- 
son, or  at  least  such  a  relation  existed  between  them, 
considering  the  mental  weakness  of  Johnson,  that  the 
burden  of  showing  that  these  several  transactions  were 
fair  and  that  Johnson  was  not  over-reached  in  the 
making  of  them  and  the  extensions  or  in  their  neglect 
to  have  the  lease  rentals  re-appraised.  We  fail  to 
find  sufficient  evidence  in  this  case  to  warrant  us  in 
saying  that  any  such  a  relation  existed  between  these 
defendants  and  the  said  Johnson,  and  cannot  concur 
with  counsel  in  their  view  in  this  matter.  In  the  ab- 
sence of  undue  influence,  before  a  decree  could  be  ren- 
dered in  favor  of  plaintiff  he  must  show  such  a  degree 
of  mental  weakness  as  renders  a  party  incapable  of 
understanding  and  protecting  his  own  interests.  Im- 
pairment by  age  is  not  sufficient  if  the  contracting 
party  still  retains  a  full  comprehension  of  the  mean- 
ing, design  and  effect  of  his  acts.  A  court  cannot  un- 
dertake to  relieve  parties  from  their  contracts  or  make 
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new  contracts  for  them  unless  it  appears  from  the  evi- 
dence that  such  parties  were  in  fact  incapable  of  trans- 
acting the  business. 

In  Kimball  v.  Cuddy,  117  111.  213,  the  Supreme 
Court  of  this  State  said:  ^^The  property  owner,  un- 
less an  idiot  or  a  lunatic  must  be  allowed  to  make  his 
own  division  and  dispose  of  his  property.  Nor  does 
the  fact  that  a  party  is  physically  unable  to  look  after 
his  property,  or  that  his  mind  is  enfeebled  by  age  or 
disease,  if  not  at  the  point  of  lunacy  or  absolute  im- 
becility, take  from  him  this  power.  It  may  be  that 
such  weakness  makes  him  an  easier  victim  of  undue  in- 
fluence, and  it  is  proper  to  consider  it  in  that  view; 
but  weakness  and  opportunity  for  undue  influence  do 
not  prove  that  undue  influence  has  been  exercised.'' 

In  Willemin  v.  Dunn  et  al.,  93  111.  511,  the  court 
said:  ^'Mere  mental  weakness  will  not  authorize  a 
court  of  equity  to  set  aside  an  executed  contract,  if 
such  weakness  does  not  amount  to  inability  to  com- 
prehend the  contract. ' '  And  this  doctrine  is  fully  sus- 
tained by  the  court  in  Argo  v.  Coffin  et  al.,  142  111.  368 ; 
and  Crosby  v.  Dorward,  248  111.  471. 

It  may  be  that  if  contracts  were  made  at  the  pres- 
ent time  with  the  knowledge  of  the  increased  valua- 
tion of  the  property  of  Mt.  Vernon,  that  such  could  be 
made  more  advantageous  to  the  property  owner  than 
these  contracts  were.  Even  the  wisest  could  not  deter- 
mine the  rapid  increase  in  the  values  and  rental 
values  of  such  property  that  may  have  existed  in  this 
case,  as  such  increases  in  valuation  are  easily  attribu- 
table to  outside  influences  over  which  neither  of  the 
contracting  parties  would  or  could  have  control. 

It  is  quite  probable  that  had  values  remained  as  they 
were  at  the  time  the  contracts  were  made,  that  the 
leases  would  not  have  been  regarded  as  unfair.  The 
property  at  that  time  was  vacant,  produced  no  income, 
and  the  making  of  these  leases  did  at  least  make  it 
self-sustaining  and  productive  of  some  revenue,  which 
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was  undoubtedly  an  advantage  to  Johnson  and  may 
have  operated  as  an  inducement  to  secure  lettings  at 
even  lower  prices,  and  under  such  circumstances  we 
cannot  say  that  the  making  of  such  leases  or  the  failure 
to  have  the  re-appraisement  at  the  stated  times  pro- 
vided therein  could  be  regarded  by  the  courts  as  evi- 
dence of  mental  imbecility.    Argo  v.  Coffin  et  al.,  supra. 

Upon  the  Emmerson  lease  appears  the  following  en- 
dorsement, to  wit : 

'^Mt.  Vernon,  111.,  Sept.  22, 1906. 

Consent  is  hereby  given  for  an  extension  of  thirteen 
years  from  Oct.  23, 1913,  to  Oct.  23,  1926,  at  an  annual 
rental  of  $150.00, ' '  and  signed  by  both  parties. 

It  is  contended  by  counsel  that  this  endorsement  is 
within  the  Statute  of  Frauds  and  void ;  that  it  is  mean- 
ingless by  itself  and  does  not  describe  the  matter  or 
thing  intended.  We  cannot  agree  with  counsel  in  this 
contention.  We  are  of  the  opinion  that  when  this  en- 
dorsement was  made  upon  the  lease  by  the  parties, 
and  both  parties  signed  it  that  it  became  a  part  of  the 
lease  and  that  it  must  be  construed  in  and  as  a  part 
of  the  lease.  If  we  are  right  in  this  position  then  the 
premises  were  sufficiently  described  and  the  endorse- 
ment is  not  within  the  Statute  of  Frauds. 

The  evidence  in  this  case  was  taken  in  open  court. 
The  chancellor  had  the  opportunity  of  observing  the 
witnesses  and  determining  better  what  weight  should 
be  given  to  the  testimony  than  can  be  done  by  a  court 
of.  review,  and  as  has  been  frequently  said  by  the  Su- 
preme Court  of  this  state,  unless  the  Ending  of  the 
chancellor  is  manifestly  against  the  weight  of  the  evi- 
dence it  should  not  be  disturbed.  Pinkstaff  v.  Steffv, 
216  HI.  406. 

We  cannot  say  that  the  decree  in  this  case  is  of  that 
character  that  would  warrant  this  court  in  setting  it 
aside,  and  the  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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Maloney  &  Kratky,  Appellees,  v.  Willie  Perks,  Appellant. 

1.  Infants — how  question  as  to  what  are  necessaries  determined. 
It  becomes  the  duty  of  the  court  to  determine  whether  or  not  articles 
furnished  to  a  minor  belong  to  a  class  that  are  necessaries  and  it  is 
to  be  determined  by  the  jury  as  a  matter  of  fact  that  the  articles 
furnished  come  within  the  particular  class  and  are  suitable  to  the 
condition  and  estate  of  the  infant. 

2.  Infants — what  not  within  class  of  necessaries.  Held,  that  there 
was  no  evidence  in  this  record  by  which  the  court  could  determine  that 
a  motorcycle  belonged  to  a  class  that  were  necessaries,  and  no  evi- 
dence that  the  same  was  suitable  to  the  minor's  condition  and  station 
in  life  or  that  it  was  in  any  way  necessary  for  him  to  have  or  use  in 
the  prosecution  of  a  business  if  he  had  one. 

Appeal  from  the  Circuit  Court  of  Pulaski  county;  the  Hon,  William 
N.  Butler,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,   1911.     Reversed  and  remanded.     Opinion  filed  March  21,   1912. 

Chahles  L.  Rice,  for  appellant. 
C.  S.  Miller,  for  appellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

This  was  an  action  brought  by  appellees  against  ap- 
pellant before  a  justice  of  the  peace,  for  repairs  and 
work  done  upon  a  motor-cycle,  upon  which  judgment 
was  rendered  in  favor  of  the  appellees,  appeal  taken 
to  the  Circuit  Court  of  Pulaski  county  and  trial  de 
novo  had  and  judgment  again  rendered  in  favor  of 
the  appellees  and  against  the  appellant,  from  which  he 
prosecutes  this  appeal  and  assigns  as  error  the  failure 
of  the  court  to  direct  a  verdict  at  the  close  of  all  of 
the  evidence;  the  refusal  of  the  court  to  set  aside  the 
verdict  and  grant  a  new  trial  herein ;  and  the  refusal 
of  the  court  to  grant  appellant's  motion  in  arrest  of 
judgment.  These  errors  will  all  be  considered  to- 
gether in  the  disposition  of  this  case. 
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The  evidence  shows  that  appellant  was  the  owner 
of  a  motor-cycle  and  that  the  same  became  out  of  re- 
pair and  that  he  called  upon  appellees  to  furnish  some 
repairs  and  perform  some  work  upon  the  motor-cycle, 
also  for  gasoline,  oil  and  express,  making  a  total  of 
$55.26 ;  and  the  evidence  shows  that  the  charges  made 
were  the  usual  and  customary  prices  for  such  work  and 
materials  and  that  they  were  furnished  at  the  request 
of  the  appellant.  There  is  also  some  evidence  in  this 
record  tending  to  show  that  Nannie  Higgins,  the  aunt 
of  appellant,  was  liable  for  these  goods  and  had  some- 
thing to  do  with  requesting  that  they  be  furnished,  but 
as  the  jury  found  for  the  defendant,  Nannie  Higgins, 
she  is  out  of  the  case  and  the  appeal  is  made  alone  by 
the  appellee,  Willie  Perks. 

The  defense  set  up  in  this  case  is  infancy  at  the  time 
that  the  repairs  were  furnished,  labor  performed  and 
goods  supplied.  The  evidence  discloses  that  the  de- 
fendant was  born  October  19,  1890,  and  was  at  the 
time  of  the  supplying  of  the  material  and  rendition  of 
the  services  a  minor. 

There  is  no  evidence  in  this  record  that  the  articles 
furnished  were  necessaries  or  that  they  were  supplied 
under  such  circumstances  as  to  make  them  necessaries 
for  an  infant.  It  is  the  settled  law  of  this  State  that 
it  becomes  the  duty  of  the  court  to  determine  whether 
or  not  the  articles  furnished  belong  to  a  class  that  are 
necessaries,  and  it  is  to  be  determined  by  the  jury  as 
a  matter  of  fact  whether  the  articles  furnished  come 
within  the  particular  class  and  are  suitable  to  the  con- 
dition and  estate  of  the  infant.  The  Supreme  Court 
of  Illinois,  in  the  case  of  McKanna  v.  Merry,  61  111. 
177,  said:  ** There  is  no  positive  rule  by  means  of 
which  it  may  be  determined  what  are  and  what  are  not 
necessaries.  Whether  articles  are  of  a  class  or  kind 
for  which  infants  are  liable,  or  whether  certain  sub- 
jects of  expenditure  are  necessaries,  are  to  be  judged 
of  by  the  court.    Whether  they  come  within  the  par- 
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ticular  class,  and  are  suitable  to  the  condition  and 
estate  of  the  infant  is  to  be  determined  by  the  jury  as 
a  matter  of  fact. ' ' 

Again,  in  the  same  case  the  court  says :  ' '  The  court 
should  have  defined  necessaries  in  some  manner. 
Blackstone  defines  necessaries  to  be,  necessary  meat, 
drink,  apparel,  physic,  and  says  that  an  infant  may 
bind  himself  to  pay  for  his  good  teaching  and  instruc- 
tion, whereby  he  may  profit  himself  afterwards.  The 
articles  furnished,  or  money  advanced,  must  be  actual- 
ly necessary,  in  the  particular  case,  for  use,  not  mere 
ornament,  for  substantial  good,  not  mere  pleasure,  and 
must  belong  to  the  class  which  the  law  generally  pro- 
nounces necessary  for  infants.  The  courts  have  gen- 
erally excluded  from  the  term  *  necessaries,'  horses, 
saddles,  bridles,  pistols,  liquors,  fiddles,  chronometers, 
etc.  It  has  been  held,  however,  that  if  riding  on  horse- 
back was  necessary  to  the  health  of  the  infant,  the  rule 
was  different.'' 

Again,  we  find  it  to  be  laid  down  as  the  law  concern- 
ing this  subject,  *'The  question  as  to  what  are  neces- 
saries is  a  mixed  one  of  law  and  fact ;  it  is  a  question 
for  the  court  to  decide  whether  certain  subjects  of  ex- 
penditures are  necessaries  and  what  classes  or  gen- 
eral description  of  articles  are  necessaries;  and  it  is 
for  the  jury  to  determine  whether  the  particular  ar- 
ticles, etc.,  fall  within  any  of  these  classes,  and  whether 
they  were  actually  necessary  and  suitable  to  the  estate 
and  condition  of  the  infant,  and  were  furnished  under 
such  circumstances  as  to  authorize  a  recovery.  The 
quantity,  quality  and  value  of  what  was  furnished  is 
of  course  a  question  for  the  jury."  Cyo,  Vol.  22,  p. 
597-598. 

Inasmuch  as  it  has  been  determined  by  the  court  of 
this  State  that  horses,  saddles,  bridles,  etc.,  are  gen- 
erally excluded  from  the  term  ''necessaries,"  then  we 
think  that  with  much  greater  reason  a  motor-cycle 
would  be  excluded  from  the  term. 
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There  being  no  evidence  in  this  record  by  which 
the  court  could  determine  that  this  motor-cycle  be- 
longed to  a  class  that  were  necessaries,  and  no  evi- 
dence that  the  machine  was  suitable  to  the  condition 
and  station  in  life  of  the  appellant,  or  that  it  was  in 
any  manner  necessary  for  him  to  have,  or  use  in  the 
prosecution  of  a  business,  if  he  had  one,  by  which  a 
jury  could  determine  whether  it  came  within  the  par- 
ticular class  and  was  suitable  to  the  condition  and 
estate  of  appellant,  then  it  would  necessarily  follow 
that  there  was  no  evidence  upon  which  a  proper  judg- 
ment could  have  been  rendered  in  this  case  at  any 
stage  of  the  case  after  the  appellant  was  shown  to  be 
an  infant,  and  about  which  there  was  no  dispute. 

The  verdict  of  the  jury  and  judgment  of  the  court 
in  this  case  were  unwarranted  under  the  testimony, 
and  the  judgment  of  the  Circuit  Court  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


The  People  of  the  State  of  Illinois,  Defendant  in  Error,  v. 

Felix  Viskniskkiy  Plaintiff  in  Error. 

1.  iNroRMATTONS — wJiat  docs  not  affect  validity  of.  If  an  infor- 
mation is  filed  by  and  in  the  name  of  the  state's  attorney,  it  is  suf- 
ficient, without  the  appendin^jf  of  an  affidavit. 

2.  Gambling — what  proofs  sufficient  in  prosecution  for  knowingly 
running  premises  for  purpose  of.  If  it  appears  that  the  building  in 
question  was  within  the  jurisdiction  of  the  court  it  is  sufficient;  the 
exact  location  of  such  building  need  not  be  alleged  or  proved. 

3.  Appeals  and  errors — when  rulings  upon  evidence  not  saved 
for  review.  In  the  absence  of  an  exception  the  ruling  of  the  court 
in  excluding  a  witness  from  teftifying  is  not  subject  to  review. 

4.  Appeals  and  errors — when  assignment  deemed  waived.  An 
assignment  of  error  calling  into  question  the  propriety  of  an  instme- 
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tion    should    be   argued   by   pointing    out    wherein   the    instruction   is 
improper. 

Error  to  the  County  Court  of  White  county;  the  Hon.  K.  C.  Ronalds, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1911. 
Affirmed.     Opinion  filed  March  21,   1912. 

I.  T.  Spence  and  Claude  0.  Ellis,  for  plaintiff  in 
error. 

James  E.  Williams  and  William  L.  Martin,  for  de- 
fendant in  error. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

The  plaintiff  in  error  was  convicted  in  the  County 
Court  of  White  county  of  having  knowingly  rented  his 
rooms  for  the  purpose  of  keeping  a  common  gaming 
house,  and  was  sentenced  to  pay  a  fine  of  $150,  and 
the  costs  of  suit ;  to  reverse  which  judgment  this  writ 
of  error  is  prosecuted. 

This  case  was  before  this  court  at  the  April  term, 
1909,  and  reported  in  155  111.  App.  292,  and  the  judg- 
ment reversed  because  of  error  in  one  of  the  instruc- 
tions. The  cause  was  re-tried  by  the  County  Court  of 
White  county  upon  the  fourth  count  of  the  same  in- 
formation, which  charged  that  Felix  Viskniskki  on  or 
about  the  15th  day  of  December  in  the  year  1908  at  and 
within  the  county  in  the  State  aforesaid  did  unlawfully 
then  and  there  knowingly  rent  tp  one  Mark  Huff  cer- 
tain rooms  in  the  rear  of  the  second  story  of  the  brick 
building  owned  by  him,  the  said  Felix  Viskniskki,  and 
situated  on  the  southwest  half  of  the  northeast  half  of 
lot  96  in  the  town  now  city  of  Carmi,  in  said  county 
and  state,  for  the  purpose  then  and  there  of  keeping 
a  common  gaming  house  contrary  to  the  form  of  the 
statute  in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  People  of  the  State  of 
Illinois.    The  defendant  was  again  found  guilty  upon 
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said  count  by  the  jury.  Motion  for  a  new  trial  was 
overruled  and  judgment  entered  on  the  verdict,  order- 
ing that  the  defendant  pay  a  fine, of  $150  and  costs. 

It  is  contended  by  counsel  for  plaintiff  in  error  that 
the  affidavit  attached  to  the  information  is  not  suffi- 
cient. Without  discussing  the  sufficiency  of  the  affi- 
davit it  is  enough  to  say  that  the  information  was 
filed  by  and  in  the  name  of  the  state's  attorney,  and 
this  is  all  that  is  required  by  the  statute,  which  pro- 
vides that,  '^AU  offenses  cognizable  in  county  courts 
shall  be  prosecuted  by  information  of  the  state's  at- 
torney, attorney-general  or  some  other  person,  and 
when  an  information  is  presented  by  any  person  other 
than  the  state's  attorney  or  attorney-general,  it  shall 
be  verified  by  affidavit  of  such  person."  Sec.  207  of 
Chap.  37  of  the  Ee vised  Statutes,  Kurd's  Edition 
1909.  This  statute  is  plain  and  leaves  no  doubt  in  the 
minds  of  this  court  that  the  state's  attorney  had  the 
right  to  file  the  information  even  without  an  affidavit. 
This  question  was  passed  upon  in  the  case  of  Giroux 
V.  People,  132  111.  App.  562,  and  was  there  determined 
that  the  information  filed  by  the  state's  attorney  did 
not  require  the  affidavit  of  any  person.  We  do  not  re- 
gard this  point  as  being  well  taken. 

It  is  stated  by  counsel,  but  not  argued  or  any  au- 
thorities cited,  that  the  manner  of  selecting  the  jury 
was  unfair  to  the  accused,  because  there  were  only 
eleven  of  the  regular  jurors  present  and  the  court  di- 
rected another  juror  to  be  selected  from  the  bystand- 
ers. This  seems  to  be  in  accordance  with  the  manner 
of  selecting  jurors  in  the  county  court,  as  provided  by 
section  200,  chapter  37  of  the  Revised  Statutes. 

The  next  objection  urged  by  plaintiff  in  error  is  that 
the  information  charged  that  Felix  Viskniskki  rented 
to  Mark  Huff  for  the  purpose  of  keeping  a  common 
gaming  house,  the  rooms  in  the  rear  of  the  second 
story  of  the  brick  building  owned  by  him,  the  said 
Felix  Viskniskki,  and  situated  on  the  southwest  half 
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of  the  northeast  half  of  lot  No.  96,  in  the  town  now 
city  of  Canni  in  said  connty  and  state  and  that  the 
evidence  shows  (if  anything)  that  the  rooms  were  in 
the  two  story  brick  building  owned  by  him  situated 
on  the  west  half  of  the  east  half  of  said  lot  96,  and 
that  in  as  much  as  there  is  a  variance  in  the  descrip- 
tion found  in  the  complaint  and  the  evidence,  that  this 
conviction  cannot  stand.  The  statute  under  which 
this  prosecution  is  conducted  does  not  require  before 
a  conviction  may  be  had  that  the  renting  of  a  building 
for  the  purpose  of  keeping  a  gaming  house  applies  to 
any  particular  building,  or  class  of  buildings,  but  re- 
fers to  any  building,  and,  as  we  view  the  law,  it  was  not 
necessary  to  give  the  exact  location  of  the  building, 
but  if  it  appeared  to  be  a  building  and  the  transac- 
tion appears  to  have  taken  place  within  the  jurisdic- 
tion of  the  court  then  this  would  be  sufficient,  and  if 
that  be  true  the  particular  description  Ij^ere  referred 
to  would  be  surplusage  and  not  necessary  to  be 
proven. 

It  is  said  in  the  case  of  Bergstrasser  v.  People, 
134  111.  App.  609,  **  Plaintiffs  in  error  next  contend 
that  the  verdict  should  have  been  set  aside  because  the 
information  charged  that  the  slot  machine  was  kept 
at  ^532  Main  street  in  the  city  of  Quincy,*  while  the 
evidence  showed  that  such  machine  was  kept  in  the 
saloon  of  plaintiffs  in  error  in  said  city  without  the 
street  or  number  being  fixed.  If  the  act  complained 
of  in  the  information  had  been  unlawful  in  one  place 
and  lawful  in  another,  then  its  exact  location  would 
have  had  to  be  charged  and  proven,  as  was  declared 
in  State  v.  Turnbull,  78  Me.  395,  and  Commonwealth 
v.  Heffron,  102  Mass.  148,  cited  by  plaintiffs  in  error, 
but  where  the  offense  charged  in  the  information  con- 
sists in  doing  something  which  is  unlawful  at  any 
place,  then  it  is  not  necessary  to  charge  or  prove  the 
exact  place  where  the  act  was  committed,  if  committed 
within  the  jurisdiction  of  the  court. ' '    The  case  of  Dur- 
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ham  V.  People,  4  Scammon,  172,  and  Sutton  v.  Peo- 
ple, 145  111.  286,  are  cited  by  the  court  in  support  of 
this  position.  But  if  the  place  were  to  be  proven,  as 
alleged,  we  are  inclined  to  the  opinion  that  there  is 
sufficient  evidence  in  this  record  to  fix  the  place.  The 
statement  in  the  complaint  is  that  the  building  was 
situtated  upon  the  southwest  half  of  the  northeast  half, 
and  the  evidence,  as  shown  by  the  record,  is  that  it  was 
situated  upon  the  west  half  of  the  east  half  of  said  lot 
96.  A  portion  of  this  ground  is  common  to  both  de- 
scriptions and  unless  something  was  shown  to  the  con- 
trary it  might  be  reasonably  inferred  that  the  building 
was  located  upon  that  portion  of  the  ground,  especial- 
ly in  view  of  the  second  instruction  given  on  behalf  of 
the  People,  which  informs  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff  in  error  did  know- 
ingly rent  to  Mark  Huff  certain  rooms  in  the  building 
mentioned  in  the  fourth  count  of  the  information  for 
the  purpose  of  then  and  there  keeping  a  common  gam- 
ing house,  then  they  should  find  the  defendant  guilty. 
We  think  the  building  was  sufficiently  described  to  give 
the  plaintiff  in  error  notice  of  what  he  was  being  pros- 
ecuted for,  and  during  the  trial  the  particular  build- 
ing was  frequently  referred  to  by  both  parties,  so  that 
we  think  there  is  no  misunderstanding  or  miscarriage 
of  justice  on  account  of  the  description  of  the  building. 

Again,  it  is  said  the  court  erred  in  permitting  the 
testimony  of  Gus  Patrick  and  Harry  Cleveland  to  go 
to  the  jury.  We  think  there  was  no  error  in  this  be- 
cause it  appears  from  the  evidence  that  about  six  years 
before  this  the  plaintiff  in  error  had  rented  the  same 
rooms  to  Mark  Huff  to  be  used  for  the  purpose  of 
keeping  a  gaming  house,  and  the  testimony  of  these 
witnesses  was  fully  within  the  rule  laid  down  by  this 
court  in  its  former  opinion. 

Again,  it  is  claimed  that  the  verdict  is  against  the 
weight  of  the  evidence.  There  was  evidence  in  this 
case  tending  to  show  that  the  plaintiff  in  error  was 
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advised  of  the  purposes  for  which  Mark  Huff  desired 
to  rent  the  rooms  in  question,  and  that  evidence,  al- 
though coming  from  Mark  Huff,  is  corroborated  by 
Clark  Bolden  that  at  the  time  the  room  was  rented 
that  the  plaintiff  in  error  offered  to  sell  Huff  a  poker 
table  and  a  sack  of  poker  chips  and  that  Huff  told  him 
he  would  take  th^em  but  that  he  could  not  pay  for  them 
right  now.  The  evidence  further  discloses  that  the 
plaintiff  in  error  had  a  room  upon  the  same  floor  with 
this  room  during  all  the  time  that  Huff  was  there  and 
certainly  saw  men  going  to  and  from  Huff's  room,  and 
if  Huff  had  rented  it  simply  for  a  room  in  which  to 
lodge  it  looks  as  if  the  fact  that  men  were  passing  to 
and  fro  from  the  room  would  be  enough  to  excite  sus- 
picion in  the  mind  of  any  reasonable  person  that  the 
room  was  being  used  for  something  else  beside  a  lodg- 
ing room.  It  is  true  that  there  is  evidence  in  this  rec- 
ord tending  to  impeach  the  veracity  of  Huff  and  to 
sustain  the  character  of  the  plaintiff  in  error  but  these 
were  matters  for  the  jury  to  pass  upon.  They  saw  the 
witnesses,  heard  them  testify,  observed  their  bearing 
while  upon  the  stand,  and  we  think  that  they  were 
better  calculated  to  determine  whether  or  not  the  plain- 
tiff in  error  rented  this  room  to  Mark  Huff,  knowingly, 
to  be  used  for  gambling  purposes. 

Again,  it  is  claimed  by  plaintiff  in  error  that  the 
court  erred  in  refusing  to  permit  his  daughter,  Flor- 
ence, to  testify  as  a  witness  in  this  case.  A  rule  was 
entered  requiring  the  exclusion  of  all  witnesses  from 
the  court  room  during  the  trial,  and  the  court  for  that 
reason  refused  to  permit  the  witness  to  testify,  and 
when  the  objection  was  sustained  to  her  testifying  there 
was  no  exception  taken  to  the  ruling  of  the  court,  and 
for  that  reason,  if  no  other,  the  question  cannot  be 
considered. 

Counsel  for  plaintiff  in  error  criticises  the  second 
instruction  given  on  behalf  of  the  defendant  in  error 
and  says  it  is  faulty  as  to  venue  and  mis-states  the  law 
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but  does  not  tell  in  what  particular  it  is  faulty ;  we  are 
not  able  to  perceive  that  there  is  error  in  this  instruc- 
tion. It  directs  the  jury,  that  if  the  plaintiflE  in  error 
within  eighteen  months  prior  to  the  filing  of  the  in- 
formation within  the  county  of  White  did  knowingly 
rent  to  the  witness  Mark  Huff  certain  rooms  in  the 
building  mentioned  in  the  fourth  count  of  the  infonna- 
tion  for  the  purpose  of  then  and  there  keeping  a  com- 
mon gaming  house,  they  should  find  the  defendant 
guilty.  It  was  required  by  this  instruction  not  only 
that  the  plaintiff  in  error  should  rent  the  room  know- 
ingly for  such  purposes  but  it  must  have  been  rented 
within  the  county  of  White. 

It  is  also  contended  by  counsel  that  the  fourth  in- 
struction given  on  behalf  of  the  defendant  in  error  was 
faulty  in  using  the  word  *'room"  and  says  that  the 
word  ^'room''  is  not  mentioned  in  the  statute.  The 
word  ^ '  building ' '  is  mentioned  and  if  he  rented  a  room 
or  rooms  in  the  building  this  we  think  would  come 
clearly  within  the  provision  of  the  statute. 

The  plaintiff  in  error  has  had  two  trials  and  in  each 
instance  has  been  found  guilty  by  a  jury  of  his  county. 
He  has  been  fairly  tried  and  as  there  appears  no  re- 
versible error  in  this  record  the  judgment  of  the  lower 
court  is  affirmed. 

Affirmed. 


Kathryn  E.  Cowen,  Appellee,  v.  East  St.  Louis  &  Sub- 
urban Railway  Company,  Appellant. 

1.  Evidence — what  not  part  of  res  gestae.  Statements  made  to  and 
by  a  conductor  after  an  accident  are  not  part  of  the  res  gestae,  and 
should   not   be   admitted. 

2.  Evidence — when  as  to  pecuniary  condition  improper.     In  an  ao- 
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tion  for  personal  Id  juries  it  is  not  proper  to  show  the  impecimiosity 
of  the  plaintiff. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  St.  Clair  county;  the  Hon.  William  E.  Hadley,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1911.  Reversed  and  remanded. 
Opinion  filed  March  21,  1912. 

Barthel,  Farmer  &  Klingel,  for  appellant. 

W.  N.  Horner  and  Turner  &  Holder,  for  appellee. 

Mr.  Justice  McBride  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  the  Circuit  Court  of  St.  Clair 
county.  The  trial  in  the  Circuit  Court  resulted  in  a 
verdict  and  judgment  for  the  appellee  in  the  amount 
of  $6000,  to  reverse  which  this  appeal  is  prosecuted. 
The  appellant  is  engaged  in  operating  street  cars  be- 
tween East  St.  Louis,  Illinois,  and  St.  Louis,  Missouri, 
over  the  Eads  Bridge.  On  the  evening  of  October  11, 
1910,  about  the  hour  of  six  o'clock,  the  appellee  be- 
came a  passenger  on  one  of  appellant's  street  cars 
near  the  east  end  of  the  bridge,  to  be  carried  to  the  St. 
Louis  side.  This  car  was  provided  with  two  long  seats 
for  passengers,  one  on  each  side  of  the  car,  with  an 
aisle  between,  so  that  the  occupants  of  the  .two  seats 
faced  one  another.  When  appellee  entered  the  car  the 
seats  were  all  occupied  and  she  passed  through  the  car 
to  the  front  end  and  stood  with  her  face  towards  the 
west,  in  the  direction  the  car  was  moving,  supporting 
herself  by  holding  on  the  handle  of  the  sliding  door. 
When  the  car  had  reached  about  the  center  of  the 
bridge  it  encountered  a  vehicle  upon  the  track  which 
required  it  to  stop;  the  car  stood  there  a  short  time, 
estimated  from  one  to  ten  minutes,  when  a  car  of  the 
appellant  going  in  the  same  direction  approached  from 
the  rear  and  ran  into  the  car  on  which  appellee  was  a 
passenger  and  by  reason  of  the  collision  appellee  was 
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thrown  down  and  injured.  There  was  some  contro- 
versy in  the  testimony  as  to  the  manner  of  her  fall. 
Some  of  the  witnesses  claim  that  she  fell  her  full 
length  upon  the  floor  of  the  car  and  struck  her  head, 
and  that  other  passengers  fell  on  her;  and  other  wit- 
nesses describe  it  somewhat  differently. 

The  testimony  indicates  that  she  was  rendered  at 
least  partially  unconscious  for  the  time  being  by  rea- 
son of  the  fall.  She  was  taken  to  her  home  in  St.  Louis 
by  some  of  the  ladies  who  were  in  the  car  and  they  say 
she  was  apparently  in  a  nervous  and  dazed  condition. 
There  seems  to  have  been  no  dispute  as  to  the  liability 
of  the  appellant.  It  appears  from  the  statement  of 
counsel  for  appellant,  preserved  in  the  record,  that  he 
admitted  to  the  jury  that  the  defendant  was  negligent 
and  that  the  plaintiff  was  without  fault,  and  that  the 
defendant  was  liable  to  the  plaintiff  for  a  fair  com- 
pensation for  the  injuries  which  she  had  actually  re- 
ceived. The  real  question  that  was  contested,  was  the 
extent  of  appellee's  injury  and  the  amount  of  damages 
that  she  was  entitled  to  receive,  and  upon  this  issue 
the  trial  was  had  and  resulted  in  a  judgment  in  favor 
of  appellee  for  $6,000. 

Counsel  for  appellant  claims  that  the  court  erred  in 
admitting  improper  evidence  in  behalf  of  the  appellee 
and  over  the  objections  of  the  appellant.  The  first  evi- 
dence complained  of  were  statements  made  by  persons 
upon  the  car  after  the  appellee  had  received  her  in- 
juries. A  Mrs.  Favreau  was  permitted  to  state  that 
after  the  accident  she  asked  the  conductor  to  get  aid 
for  the  appellee  and  was  then  asked  to  state  what  the 
conductor  said,  and  answered,  *'I  said,  *  Conductor 
please  see  to  this  lady,  she  is  very  badly  hurt;'  he 
said,  'Let  her  go  home  on  a  car.'  "  Another  witness, 
Adele  Hartman,  was  asked  this  question,  ''You  may 
state  whether  anything  was  said  to  the  conductor  about 
sending  her  home,"  and  she  replied,  "Why,  we  asked 
him  to  take  her  home  and  he  refused  to  get  a  carriage 
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for  her  and  said  she  could  go  home  on  a  car.**  Objec- 
tions and  exceptions  were  preserved  to  these  questions 
and  answers,  and  it  is  now  contended  that  they  were 
not  admissible  and  that  the  appellant  was  prejudiced 
by  the  admission  of  them,  because  the  statements  of 
the  witnesses  made  at  the  time  the  appellee  was  repre- 
sented as  being  badly  hurt  and  that  the  conductor  was 
not  willing  to  give  her  any  attention,  even  though  she 
was  badly  hurt,  were  immaterial  and  prejudicial. 
These  statements  are  not  admissible  upon  the  ground 
that  they  are  part  of  the  res  gestae. 

In  the  case  of  McMahon  v.  Chicago  City  R.  R.  Co., 
239  111.  334,  the  Supreme  Court  says:  '^^This  court 
has  said  that  the  true  inquiry,  according  to  all  authori- 
ties, is  whether  the  declaration  is  a  verbal  act,  illus- 
trating, explaining  or  interpreting  other  parts  of  the 
transaction  of  which  itself  is  a  part,  or  is  merely  a  his- 
tory or  part  of  the  history  of  a  completed  past  affair. ' ' 

In  the  case  of  Lecklieder  v.  Chicago  City  R.  R.  Co., 
142  111.  App.  139,  the  plaintiff  was  permitted  over  the 
objections  of  defendant  to  state  that  the  conductor 
*  *  said  that  he  caught  my  foot  with  his  handle  raising 
the  lever  and  pulled  me  off ;  that  is  just  what  he  said. ' ' 
And  again,  in  the  case  of  C.  &  N.  W.  Ry.  Co.  v.  Fill- 
more, 57  111.  265 :  ^*It  was  said  to  be  error  to  allow  the 
declarations  of  the  conductor  of  a  train,  made  after 
the  accident  had  happened,  to  be  introduced  to  the 
jury;  whatever  knowledge  the  conductor  has  as  to  the 
condition  of  the  bridge  at  the  time  should  have  been 
stated  by  himself."  We  do  not  believe  that  these 
statements  were  admissible,  as  the  principal  inquiry  in 
the  trial  was  the  extent  of  the  appellee's  injury,  and 
to  permit  the  hearsay  statements  of  third  parties  that 
she  was  badly  injured  to  be  introduced  in  evidence  was 
certainly  prejudicial,  or  at  least  may  have  been.  Be- 
sides, these  declarations  did  not  attempt  to  explain  the 
act  itself  but  were  conclusions  of  third  parties  as  to  the 
effect  that  the  act  had  upon  the  appellee.    It  was  sought 
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by  counsel  for  appellee  to  justify  the  admission  of  this 
evidence  upon  the  ground  that  it  was  the  duty  of  ap- 
pellant to  take  care  of  appellee  after  she  was  hurt,  and 
several  authorities  are  quoted  showing  the  liability  for 
failure  to  take  care  of  the  injured  party,  but  those  were 
cases  where  the  injured  party  prior  to  the  injury  had 
been  placed  in  charge  or  was  in  control,  in  some  man- 
ner, of  the  railroad  company,  and  they  neglected  to 
perform  their  duty  in  taking  care  of  such  party  and  as 
a  result  of  their  failure  to  take  care  of  the  party  an 
injury  resulted,  and  the  action  was  based  upon  their 
negligence  in  failing  to  care  for  such  parties  which  re- 
sulted in  their  injury ;  but  no  such  state  of  facts  ariije 
in  this  case.  The  action  is  not  based  upon  their  failure 
to  take  care  of  the  appellee,  and  could  not  have  been 
as  she  was  taken  care  of  by  the  ladies  in  the  car.  We 
do  not  believe  this  evidence  is  admissible,  and  the  con- 
duct and  language  ascribed  to  the  conductor  were  cal- 
culated to  prejudice  the  minds  of  the  jury  against  the 

appellant. 

The  next  objection  urged  is  that  appellee  was  per- 
mitted, over  the  objections  of  appellant,  to  testify  that 
she  was  a  poor  person  and  had  no  other  means  of  sup- 
port except  her  earnings.  It  appears  that  she  was 
asked  the  question,  '^I  will  ask  you  to  state  if  you  have 
any  other  means  of  support  except  your  earnings  t 
A.  No  sir,  I  have  no  other  means  of  support.*'  She 
also  stated  that  she  discharged  her  nurse  *^  because  I 
could  not  afford  to  retain  her. ' '  Motion  was  made  to 
strike  out  this  answer,  which  was  overruled  by  the 
court.  And  again.  Dr.  Fairbrother  was  asked  the  ques- 
tion, ' '  Q.  Now  Doctor,  supposing  a  young  lady  who  is 
compelled  to  earn  her  living,  no  parents  and  unmarried, 
receives  an  injury  which  reduces  her  weight  from  132 
to  100  pounds,  or  less,  if  she  is  compelled  to  resume 
her  duties  in  order  to  support  herself  at  a  time  when 
she  is  not  physically  able  and  brooding  over  such  things 
is  liable  to  produce  such  habit  which  you  have  de- 
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scribed,'*  to  which  question  specific  objections  were 
made  but  overruled  by  the  court.  The  only  purpose 
that  these  questions  and  the  answers  given  could  serve 
in  the  trial  of  this  case  was  to  show  to  the  jury  that 
the  appellee  was  a  poor  person  and  thereby  secure 
from  the  jury  sympathy  and  an  increased  verdict  for 
appellee.  The  admission  of  such  testimony  has  been 
frequently  condemned  by  both  the  Supreme  and  Appel- 
late Courts,  and  for  this  error  alone  where  verdicts  for 
large  amounts  had  been  secured,  the  courts  have  not 
permitted  them  to  stand  but  have  said  that  the  rule 
under  which  damages  are  allowed  in  cases  of  this  char- 
acter is  actual  compensation  for  the  injury  received, 
and  that  the  injured  person  is  entitled  to  that  and 
nothing  more.  In  the  case  of  the  City  of  Chicago  v. 
O'Brennan,  65  111.  160,  evidence  of  this  character  is 
condemned  in  very  strong  terms.  And  in  the  case  of 
Jones  &  Adams  Co.  v.  George,  227  111.  64,  the  court 
says :  *  *  On  the  trial  of  this  case  appellee  was  allowed 
to  prove  that  he  was  a  married  man  and  had  three  chil- 
dren. The  evidence  was  objected  to  and  the  objection 
overruled.  The  damages  recoverable  in  this  case  can 
only  be  compensatory.  The  domestic  relations,  the 
financial  standing  or  circumstances  of  the  parties  are 
therefore  irrelevant.  1  Elliott  on  Evidence,  Sec.  178 ; 
Barbour  Co.  v.  Horn,  48  Ala.  566,  85  Am.  St.  Rep. 
835,  and  note,  where  many  other  authorities  are  col- 
lected; City  of  Chicago  v.  O'Brennan,  65  111.  160; 
Pittsburgh,  Fort  Wayne  and  Chicago  R.  R.  Co.  v. 
Powers,  74  id.  341;  City  of  Joliet  v.  Conway,  119  id. 
489.  The  error  in  admitting  this  evidence  is  virtually 
admitted  by  appellee  and  was  recognized  by  the  Appel- 
late Court,  but  it  was  thought  that  the  remittitur  of 
$1,500  ought  in  some  way  to  cure  this  error.  We  can- 
not assent  to  this  view.  Evidence  of  this  character  not 
only  tends  to  enhance  the  damages,  but  it  is  calculated 
to  arouse  a  sympathy  for  appellee  which  is  liable  to 
unconsciously  influence  a  jury  in  the  decision  of  other 
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controverted  questions  of  fact  in  the  appellee's  favor. 
It  would  be  a  dangerous  precedent  to  hold  that  a  party 
might  introduce  irrelevant  testimony  which  would 
appeal  to  the  sympathy,  passions  or  prejudices  of  a 
jury  in  such  a  way  as  to  insure  him  the  verdict  on  all 
doubtful  questions  of  fact,  then  permit  the  trial  court 
to  estimate  how  much  of  a  gross  sum  awarded  as  dam- 
ages was  due  to  such  irrelevant  testimony  and  deduct 
that  from  the  total  verdict  and  render  judgment  for 
the  balance,  and  thus  cure  an  error  but  for  which  the 
verdict  might  have  been  in  favor  of  the  other  party. ' ' 

In  the  case  of  the  Illinois  Central  B.  B.  Co.  v.  Seitz, 
111  111.  App.  242,  the  court  reversed  a  judgment  be- 
cause counsel  in  his  opening  statement  told  the  jury 
of  the  poverty  of  his  client,  and  the  judge  in  his  com- 
ments says,  *^  There  is  enough  natural  and  inherent 
prejudice  in  the  minds  of  jurors  against  railroads  and 
other  corporations  without  having  it  augmented  by 
direct  and  improper  appeals  calculated  to  arouse  the 
sympathy,  passion  or  prejudice  of  jurors.  A  lawyer 
who  tries  his  case  in  a  proper  manner,  observing  the 
ethics  of  the  profession,  is  at  a  great  temporary  dis- 
advantage when  trying  a  cause  against  counsel  who  re- 
sort to  improper  language  to  obtain  a  verdict.  Ver- 
dicts thus  obtained  generally  are  and  always  should  be 
short-lived.  Trial  courts  should  set  them  aside  as 
often  as  they  are  obtained.'* 

The  appellee  has  sought  to  justify  by  reference  to  a 
class  of  cases  in  which  exemplary  damages  may  be 
allowed,  such  as  assault  and  battery,  slander  and  the 
like,  where  malice  enters  into  the  negligent  acts  com- 
plained of,  but  these  cases  have  no  application  where 
it  is  sought  to  recover  compensation  for  injuries  re- 
ceived as  the  result  of  the  negligence  of  the  defendant. 
Other  errors  have  been  assigned  as  to  the  admissibility 
of  evidence  and  the  conduct  of  counsel  in  the  trial  of 
this  case  but  we  do  not  deem  it  necessary  to  consider 
these  questions,  as  upon  another  trial  the  evidence  will 
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probably  be  confined  to  the  determination  of  the  actual 
injuries^  and  the  proof  of  such  future  damages  as  the 
evidence  may  show  to  be  reasonably  certain  to  follow, 
and  many  of  these  matters  thereby  obviated.  Amann 
V.  Chicago  Traction  Co.,  243  III  263. 

It  seems  to  us  that  in  another  trial  of  this  case  the 
question  for  trial  need  be  but  a  simple  one,  and  that  is, 
the  extent  of  the  injury  appellee  actually  received  and 
the  damages  resulting  therefrom.  Many  of  the  ques- 
tions complained  of  in  this  record  can  and  should  be 
avoided. 

For  the  errors  assigned  the  judgment  of  the  Circuit 
Court  is  reversed  and  the  cause  remanded  for  a  new 
trial. 

Reversed  and  remanded. 


John  Tilton,  Appellee,  v.  Harry  Mnsgrave  et  al.,  Appel- 
lants* 

1.  Appeals  and  errors — when  finding  hy  court  not  disturhed,  A 
finding  of  fact  by  the  court  will  not  be  set  aside  as  against  the  evi- 
dence nnlesB  clearly  and  manifestly  so. 

2.  Appeals  and  errors — when  admission  of  evidence  cannot  he 
complained  of.  If  testimony  is  received  without  objection  its  admission 
cannot  subsequently  be  complained  of. 

3.  Negotiable  instruments — what  valid  consideration.  An  assign- 
ment of  a  contract  is  a  valid  consideration  for  a  promissory  note. 

Appeal  from  the  Circuit  Court  of  Wabash  county;  the  Hon.  Jaoob 
B.  Cbeighton,  Judge,  presiding.  Heard  in  this  court  at  the  Oetober 
term,   1911.     Affirmed.     Opinion  filed  March   21,   1912. 


H.  M.  Phipps,  for  appellants. 
HowABD  P.  French,  for  appellee. 
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Mr.  Justice  McBbide  delivered  the  opinion  of  the 
court. 

Judgment  was  rendered  in  favor  of  the  appellee  and 
against  the  appellants  at  the  April  term,  1911,  of  the 
Circuit  Cofirt  of  Wabash  county,  from  which  judgment 
they  prosecute  this  appeal. 

On  April  29,  1907,  Noah  C.  Bainum  entered  into  a 
contract  with  the  appellee,  John  Tilton,  whereby  the 
said  Bainum  agreed  to  convey  to  the  said  Tilton  lot 
181  in  the  Sunnyside  addition  to  the  city  of  Mt.  Carmel, 
Illinois,  by  the  terms  of  which  the  said  John  Tilton 
agreed  to  pay  $300,  $100  in  labor  and  the  balance  to 
be  paid  at  the  rate  of  $5  per  month,  or  a  total  of  $60 
per  year  until  the  balance  of  the  $300  was  paid. 

The  contract  further  provided : 

'*And  in  case  of  the  failure  of  the  said  party  of  the 
second  part  to  make  either  of  the  payments  or  any  part 
thereof  or  perform  any  of  the  covenants  on  his  part 
hereby  made  and  entered  into,  this  contract  shall  at  the 
option  of  the  party  of  the  first  part  be  forfeited  and 
determined,  and  the  party  of  the  second  part  shall  for- 
feit all  the  payments  made  by  him  on  this  contract,  and 
such  payments  shall  be  retained  by  the  said  party  of 
the  first  part  in  full  liquidation  of  all  damages  by  them 
sustained  and  they  shall  have  the  right  to  re-enter  and 
take  possession  of  the  premises  aforesaid.'* 

The  contract  further  provided  that  the  time  of  pay- 
ment shall  be  the  essence  of  the  contract  and  that  the 
covenants  and  agreements  contained  in  said  contract 
shall  extend  to  and  be  obligatory  upon  the  heirs,  exec- 
utors, administrators  and  assigns  of  the  respective 
parties. 

On  the  13th  day^of  November,  1908,  John  Tilton  duly 
assigned  all  of  his  right,  title  and  interest  in  and  to  the 
foregoing  contract  to  Harry  Musgrave,  in  considera- 
tion of  which  assignment,  Harry  Musgrave  and  Nellie 
Musgrave,  his  wife,  executed  and  delivered  to  John 
Tilton  their  promissory  note  bearing  date  November 
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13, 1908,  in  and  by  which  they  promised  to  pay,  twenty 
months  after  date,  to  John  Tilton  or  order,  $100,  pay- 
able in  monthly  payments  of  $5  each,  including  a  rea- 
sonable attorney's  fee  if  not  paid  at  maturity.  At  the 
time  that  John  Tilton  made  the  assignment  of  this  con- 
tract to  Harry  Musgrave  a  credit  of  $100  was  placed 
thereon,  being  the  amount  that  had  been  paid,  by  Til- 
ton to  Bainum,  for  the  building  of  a  concrete  sidewalk. 

Musgrave  was  in  possession  of  this  lot  by  permis- 
sion of  Tilton  at  the  time  of  the  assignment  and  con- 
tinued in  possession  thereof  afterwards.  In  April, 
1909,  Musgrave  offered  to  make  payments  to  Bainum 
upon  this  contract  but  Bainum  refused  to  receive  the 
payments  thereon,  and  refused  to  recognize  the  con- 
tract. Bainum  nor  any  one  for  him,  as  appears  from 
the  evidence,  had  declared  any  forfeiture  of  this  con- 
tract prior  to  the  assignment  made  by  Tilton  to  Mus- 
grave. 

The  appellants  in  this  case  offer  as  a  defense  to  this 
note  a  failure  of  consideration,  alleging  that  Tilton  had 
no  interest  in  the  contract  at  the  time  it  was  assigned. 

The  trial  judge,  however,  found  that  Tilton  did  have 
an  assignable  interest  in  this  contract  at  the  time  he 
made  the  assignment  on  November  13,  1908,  and  we 
think  the  findings  of  the  trial  judge  were  warranted 
under  the  evidence  in  this  case. 

The  contract  by  its  terms  was  binding  not  only  upon 
the  parties  thereto  but  their  assigns,  and  while  it  gave 
to  Bainum  the  option  to  declare  a  forfeiture  for  failure 
to  make  payments,  there  had  not  been  any  forfeiture 
declared  up  to  that  time  and  this  option  had  not  been 
exercised.  Tilton  was  then  in  actual  possession  of  the 
property,  by  Musgrave,  and  no  attempt  was  made,  or 
even  a  suggestion  of  forfeiture  by  Bainum,  until  sev- 
eral months  after  this  assignment,  and  no  effort  was 
made  upon  the  part  of  Bainum  to  re-enter  and  take 
possession  of  the  lot.    When  this  assignment  was  made 
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it  was  valid  and  binding  and  was  of  value  to  the  as- 
signee. Rigdon  V.  Shirk,  127  111.  411.  The  assign- 
ment of  the  contract  was  certainly  a  valid  considera- 
tion for  the  note.  Speer  v.  Fuller,  Am.  Decisions,  Vol. 
28,  391 ;  Cyc.  Vol.  9,  314. 

Even  if  Bainum  afterwards  refused  to  receive  pay- 
ment of  the  amounts  due  upon  the  contract  from  Mus- 
grave,  this  would  not  justify  Musgrave  in  abandoning 
the  contract  and  defeating  Tilton  in  the  collection  of 
his  note.  If  Musgrave,  before  a  forfeiture  was  actu- 
ally declared,  was  ready  and  offered  to  pay  Bainum 
such  amounts  as  were  due  then  he  certainly  had  a  right 
that  could  be  enforced  under  this  contract. 

Again,  it  is  claimed  that  the  court  erred  in  permit- 
ting the  witness  M.  H.  Munday  to  testify  as  to  the 
amount  of  a  reasonable  attorney's  fee  in  this  case  with- 
out first  showing  that  he  was  acquainted  with  the  value 
of  such  services.  To  the  admission  of  this  testimony 
counsel  for  appellants  made  no  objection,  specific  or 
general,  and  cannot  now  assign  as  error  the  admissi- 
bility of  this  evidence. 

We  are  unable  to  perceive  any  substantial  error  in 
this  record  and  think  that  the  trial  court  did  right  in 
rendering  judgment  in  favor  of  appellee  upon  the  note 
in  question,  and  the  judgment  of  the  lower  court  is 
affirmed. 

Judgment  affirmed. 


1.  B.  Wright  &  Sons,  Appellees,  v.  Cleveland,  Ciacianaii, 
Chicago  &  St.  Loais  Railway  Company,  Appellant. 

1.  Statutes — how  to  he  construed.  In  the  interpretation  of  a  6tatut« 
consideration  should  be  made  of  all  the  parts  together,  and  not  of  one 
part  by  itself,  to  determine  the  object  and  purpose  of  the  enactment, 
and  it  should  be  so  construed  if  possible  that  the  whole  may  stand 
and  every  part  have  Fome  force  and  meaning. 
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2.  Liens — act  as  to  liens  upon  railroads  construed,  Seld,  that  it 
was  the  purpose  of  this  act  to  give  a  subcontractor  three  different 
remedies  either  of  which  he  might  pursue. 

3.  Liens — what  essential  to  establishment  by  subcontractor  against 
railroad.  In  proceeding  by  either  of  the  three  remedies  given  by  the 
Act  of  1872  the  subcontractor  can  in  no  event  enforce  a  lien  against 
the  property  of  the  railroad  company  except  where  the  company  is 
indebted  to  the  original  contractor. 

4.  Liens — right  of  railroad  to  pay  contractor.  A  railroad  company 
has  the  right  to  pay  its  contractor  before  notice  of  a  subcontractor's 
claim  for  lien. 

Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Wabash  county; 
the  Hon.  E.  £.  Newlin,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.  Reversed  and  remanded  with  directions.  Opinion 
filed  March  21,  1912. 

P.  J.  KoLB,  for  appellant ;  Glennon,  Gary,  Walker 
&  Howe,  of  counsel. 

E.  B.  Green  and  Theo.  G.  Risley,  for  appellees. 

Mr.  Justice  Shirley  delivered  the  opinion  of  the 
court. 

Appellees  filed  a  bill  in  equity  against  appellant  to 
enforce  a  lien  for  material  furnished  a  corporation 
named  Widell  Finley  Company,  a  contractor,  to  per- 
form concrete  work  for  appellant  upon  its  line  of  rail- 
way. The  court  found  appellees  entitled  to  a  lien  upon 
all  the  property  of  appellant,  real,  personal  and  mixed, 
for  the  payment  of  the  sum  of  $1,839.90  and  so  decreed. 

The  evidence  disclosed  that  on  July  17,  1905,  the 
Widell  Finley  Co.,  hereinafter  called  the  contractors, 
entered  into  an  agreement  with  the  Cairo,  Vincennes  & 
Chicago  Railway  Co.,  hereinafter  called  the  railway 
company,  to  construct  certain  tracks  and  bridges  and 
to  reduce  grades  along  the  line  of  said  railway  between 
Allendale  and  Harrisburg,  Illinois.  The  masonry  to  be 
used  in  the  construction  was  to  be  of  concrete  and  the 
contract  provided  the  work  should  be  accepted  by  ap- 
pellant and  certified  by  it  in  writing.    It  further  ap- 
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pears  that  in  the  year  1889  the  said  railway  company 
entered  into  an  operating  contract  with  appellant 
whereby  the  said  railway  company  leased  to  appellant 
the  line  of  railway  upon  which  the  work  of  said  con- 
tractor was  to  be  performed  for  a  period  of  forty-nine 
years,  and  at  the  time  of  entering  into  the  contract  for 
the  work  by  the  railway  company  and  during  the  time 
appellees  furnished  material,  appellant  was  operating 
said  railway  under  said  lease. 

The  lease  among  other  things  provided  appellant 
should  maintain  the  entire  railway  property  in  as  good 
condition  as  it  then  was.  The  answer  of  appellant  ad- 
mits that  it  determined  as  such  lessee  to  reconstruct 
and  rebuild  the  said  railway  in  the  name  of  the  railway 
company,  and  for  that  purpose  the  railway  company 
entered  into  the  contract  with  the  said  contractor  for 
the  construction  of  bridges  and  culverts ;  that  the  work 
was  to  be  done  under  the  control  and  direction  of  ap- 
pellant's engineers  and  appellant  was  to  pay  for  the 
work. 

The  evidence  shows  that  appellees  furnished  to  the 
contractor  a  lot  of  material  of  the  value  of  $1,796.68, 
which  was  reduced  by  credits  to  the  sum  of  $1,455,  be- 
ing the  amount  due  at  the  time  of  the  trial  not  includ- 
ing any  interest.  The  evidence  shows  the  material  so 
furnished  was  used  in  constructing  buildings  for  hous- 
ing laborers  and  in  making  concrete  forms  for  bridges 
and  culverts.  After  the  contractor  had  been  for  some 
time  engaged  in  the  work  it  failed  and  appellant  took 
up  the  work  and  finished  it. 

It  is  contended  by  appellant  that  the  contractor  hav- 
ing failed  to  complete  the  contract  the  suit  should  have 
been  brought  under  section  7  of  the  railroad  lien  law 
instead  of  section  2  which  is  relied  upon  by  appellees, 
and  that  appellees  mistook  the  remedy  in  not  proceed- 
ing under  section  7. 

The  act  of  1872  entitled  ''Liens  Upon  Railroads" 
contains  eight  sections.    The  purpose  of  the  act  as 
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shown  in  the  title  was  *Ho  protect  contractors,  sub- 
contractors and  laborers  in  their  claims  against  rail- 
roads, contractors  and  subcontractors.'*  The  first 
section  provides  for  a  lien  in  favor  of  persons  who  con- 
tract directly  with  the  railroad  company  and  who  fur- 
nish material,  supplies  or  labor  necessary  for  the  con- 
struction, maintenance,  operation  or  repair  of  the  road. 
The  lien  is  given  against  all  the  property  of  the  rail- 
road and  is  superior  to  all  mortgages  or  other  liens 
which  accrue  after  the  commencement  of  the  delivery 
of  the  material  or  of  the  labor  furnished. 

Section  2  relates  to  subcontractors  and  those  who 
furnish  material  and  labor  to  the  contractor  and  reads 
as  follows: 

' '  Every  person  who  shall  hereafter  as  subcontractor, 
material  man  or  laborer  furnish  to  any  contractor  with 
any  such  railroad  corporation  any  fuel,  ties,  materials, 
supplies  or  any  other  article  or  thing  or  who  shall  do 
and  perform  any  work  or  labor  for  such  contractor  in 
conformity  with  any  terms  of  any  contract  express  or 
implied  which  such  contractor  may  have  made  with 
any  such  railroad  corporation,  shall  have  a  lien  upon 
all  the  property  real,  personal  and  mixed,  of  said  rail- 
road corporation:  Provided  such  subcontractor,  ma- 
terial man  or  laborer  shall  have  complied  with  the  pro- 
visions of  this  act ;  but  the  aggregate  of  all  liens  here- 
by authorized  shall  not  in  any  case  exceed  the  price 
agreed  upon  in  the  original  contract  to  be  paid  by  such 
corporation  to  the  original  contractor: 

'^And  provided  further,  that  no  such  lien  shall  take 
priority  over  any  existing  lien." 

Sections  3  and  4  provide  for  notice  by  the  subcon- 
tractor to  the  railroad  company.  Section  5  provides 
for  a  suit  at  law  (after  the  above  notice)  against  the 
corporation,  or  the  corporation  and  original  contractor 
jointly,  and  for  judgment  and  execution.  And  section 
6  for  attorneys'  fees  in  such  cases  to  be  taxed  as  costs. 

Section  7  provides  that  if  the  original  contractor 
fails  to  complete  his  contract  any  person  entitled  to 
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a  lien  may  file  a  petition  in  a  conrt  of  record  in  any 
county  through  which  the  road  may  be  constructed 
against  the  corporation  and  the  contractors,  setting 
forth  the  nature  of  his  claim,  the  amount  due  as  near 
as  may  be,  and  that  the  contractor  has  failed  to  com- 
plete his  contract.  This  section  then  requires  notice 
by  publication  of  the  filing  of  the  petition  and  when 
the  writ  issued  thereon  is  made  returnable  and  then 
provides  that  all  persons  entitled  to  liens  may  enter 
their  appearanqe,  interplead  and  have  their  claims 
adjudicated.  It  further  provides  that  all  persons  who 
establish  their  claims  shall  have  a  decree  against  the 
corporation  and  the  contractor  for  the  respective 
amounts  to  which  they  are  entitled  and  the  decree  shall 
have  the  same  force  and  effect  as  in  other  cases.  Sec- 
tion 8  is  a  limitation  section  not  material  to  be  con- 
sidered. 

It  is  an  elementary  rule  in  the  interpretation  of  stat- 
utes that  construction  should  be  made  of  all  the  parts 
together,  and  not  of  one  part  by  itself,  to  determine 
the  object  and  purpose  of  the  enactment  and  they 
should  be  so  construed  if  possible  that  the  whole  may 
stand  and  every  part  may  have  force  and  meaning. 
Endlich  Interp.  of  Statutes,  35 ;  4th  Gil.  221 ;  Chatham 
V.  Mason,  53  111.  411 ;  Decker  v.  Hughes,  68  id.  33. 

After  an  examination  of  the  several  sections  referred 
to  we  conclude  it  was  the  purpose  of  the  act  to  give  a 
subcontractor  three  different  remedies  by  said  sec- 
tions two,  five  and  seven,  either  of  which  he  may  pur- 
sue. It  is  true  section  2  provides  no  specific  remedy 
to  enforce  the  lien  which  the  section  gives  the  subcon- 
tractor after  complying  with  the  provisions  of  sections 
3  and  4  which  provide  for  notice  and  service  thereof, 
but  it  in  plain  terms  furnishes  the  lien  and  as  it  does 
not  furnish  a  remedy  one  is  implied.  **When  a  statute 
creates  a  new  obligation  *  *  *  a  corresponding  right  is 
thereby  impliedly  given  either  to  the  public  or  to  the 
individual  injured  by  the  breach  of  the  enactment,*' 
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(Endlich  Interp.  of  Statutes,  463)  and  as  the  enforce- 
ment of  a  lien  is  an  equitable  remedy  he  may  have  his 
remedy  by  filing  a  bill  in  equity.  Pom.  Eq.  Jur.  112, 
171. 

The  remedy  provided  by  section  2  is  against  the  rail- 
road corporation  exclusively ;  that  provided  by  section 
5  is  a  suit  at  law  either  against  the  corporation  alone 
or  against  the  corporation  and  contractor  jointly  while 
section  7  provides  a  remedy  against  the  corporation 
and  contractor  jointly  in  favor  of  persons  entitled  to 
liens  and  the  right  is  conferred  only  in  cases  where 
the  contractor  has  failed  to  complete  his  contract. 

We  are  of  opinion  that  where  the  contractor  fails 
to  complete  the  work  the  subcontractor  is  not  confined 
to  section  7  as  an  exclusive  remedy  but  may  proceed 
under  section  2. 

In  proceeding  by  either  remedy,  however,  the  sub- 
contractor can  in  no  event  enforce  a  lien  against  the 
property  of  the  railroad  company  except  where  the 
company  is  indebted  to  the  original  contractor  by  the 
terms  of  its  contract  with  him.  The  proviso  in  section 
2,  supra,  under  which  this  suit  was  brought,  provides 
that  **the  aggregate  of  all  liens  hereby  authorized 
shall  not  in  any  case  exceed  the  price  agreed  upon  in 
the  original  contract  to  be  paid  by  such  corporation  to 
the  original  contractor."  There  being  no  provision 
of  the  statute  which  prevents  the  railroad  company 
from  paying  the  contractor  for  work  performed  be- 
fore notice  of  a  claim  for  lien,  it  may  do  so  and  dis- 
charge itself  from  any  further  obligation  to  pay  the 
subcontractor.  Sampson  v.  Buffalo  N.  Y.  and  P.  R. 
Co.,  13  Hun  (N.  Y.)  280. 

The  evidence  is  undisputed  that  the  contractor  when 
it  became  bankrupt  in  February,  1906,  did  no  further 
work  and  left  its  contract  uncompleted.  At  this  time 
it  had  been  overpaid  on  its  contract  the  sum  of  $1610.- 
68.  The  railroad  company  had  retained  the  sum  of 
$4880,  being  ten  per  cent  of  the  estimates  earned  by 
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the  contractor  for  work  performed,  so  that  when  the 
work  ceased  the  railroad  company  had  in  its  hands  of 
money  earned  by  the  contractor  after  deducting  the 
overpayment  of  $1610.68,  the  sum  of  $3269.32.  It  is 
further  shown  that  the  railroad  company  took  charge 
of  the  work  and  finished  it  at  a  cost  of  $9500.78  in  ex- 
cess of  the  amount  of  the  contract  price  and  after  the 
amount  retained  had  been  expended.  It  is  further 
shown  the  railroad  company  expended  this  sum  eco- 
nomically and  judiciously. 

Paragraph  22  of  the  contract  between  the  railroad 
company  and  the  contractor  provides : 

''If  the  contractor  shall  at  any  time  fail  or  refuse 
to  comply  with  any  of  the  provisions  of  this  contract 
to  be  determined  by  the  engineer  of  the  company, 
the  company  shall  have  the  right  and  power  to  cancel 
and  annul  the  same  in  which  event  the  contractor 
shall  have  no  claim  or  demand  whatever  upon  or 
against  the  company  for  damages  or  compensation  for 
work  or  material  done  or  furnished  or  for  any  portion 
of  the  percentage  retained  on  monthly  estimates  and 
the  company  shall  have  the  right,  power  and  authority 
to  take  possession  of  and  hold  said  work  and  all  mater- 
ials furnished  under  this  contract  and  to  retain  and 
appropriate  to  its  own  use  as  liquidated  damages  all 
money  which  may  then  be  due  to  the  contractor  includ- 
ing said  percentage  and  the  company  shall  be  absolute- 
Iv  and  forever  released  from  all  liabilities  to  the  con- 
tractor therefor." 

By  this  paragraph  of  the  contract  and  under  the  evi- 
dence the  railroad  company  had  the  right  to  retain  the 
$4880  percentages  and  nothing  was  due  and  owing  the 
contractor.  This  being  so,  no  lien  could  be  enforced 
by  either  the  contractor  or  its  subcontractor.  Weidle 
V.  Elgin,  Joliet  &  Eastern  Ry.  Co.,  152  111.  App.  292. 
It  is  claimed  by  appellees  that  the  railroad  company 
having  paid  the  contractor  $4800  for  work  performed, 
it  was  its  duty  under  paragraph  23  of  the  contract  to 
protect  appellees,  and  it  is  argued  such  payments  with- 
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out  such  protection  were  wrongful.  As  we  have  said 
the  railroad  company  had  the  right  to  pay  the  con- 
tractor before  notice  of  appellees '  claim  for  a  lien  and 
while  paragraph  23  of  the  contract  provided  that  the 
engineer  of  the  railroad  company  might  require  the 
contractor  to  furnish  him  a  pay  roll  showing  the 
amount  due  subcontractors  and  might  at  his  option 
pay  them  and  deduct  the  amount  from  the  sum  due 
the  contractor,  he  was  not  bound  to  do  so  and  the  rail- 
road company  had  the  right  to  pay  the  contractor  and 
relieve  itself  from  any  obligation  to  pay  the  subcon- 
tractor before  notice  of  the  subcontractor's  claim. 

It  is  argued  that  the  contractor  did  not  suspend  the 
work  by  reason  of  any  voluntary  act  of  its  own  but  was 
forced  into  involuntary  bankruptcy;  that  therefore 
there  was  no  breach  of  its  obligation  contained  in 
paragraph  22,  and  the  railroad  company  had  no  right 
to  appropriate  the  percentages  retained.  The  per- 
centages were  retained  before  the  contractor  became 
bankrupt  and  although  the  bankruptcy  proceedings 
suspended  the  work  this  did  not  deprive  appellant  of 
the  right  to  retain  the  percentages  for  the  failure  to 
complete  the  contract.  If  such  percentages  had  not 
been  exhausted  as  they  were  in  finishing  the  work  a 
court  of  equity  might  treat  them  as  a  penalty  and  ap- 
propriate any  sum  left  to  the  payment  of  subcontract- 
ors entitled  to  liens. 

In  support  of  the  claim  of  appellees  that  their  lien 
which  was  inchoate  prior  to  the  service  of  notice  took 
effect  from  the  time  they  began  furnishing  material 
and  that  the  payment  of  estimate  to  the  contractor  of 
$4800  thereafter  without  protecting  appellees  was 
wrongful,  the  case  of  St.  L.  &  P.  R.  R.  Co.  v.  Kerr,  153 
111.  182,  is  relied  on. 

The  question  in  that  case  was  one  of  priority  of 
liens  and  it  was  held  that  the  subcontractor's  lien  at- 
tached as  against  a  mortgage  lien  executed  by  the 
railroad  company  and  recorded  after  the  work  com- 
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menced.  This  holding  was  in  conformity  with  para- 
graph 2  of  the  statute  supra,  which  provides  ''that  no 
such  lien  shall  take  priority  over  any  existing  lien" 
and  it  is  said  in  the  opinion  the  words  ''existing  lien" 
manifestly  relate  to  the  time  the  work  is  begun.  We 
are  of  opinion  the  case  cited  has  no  application  to  the 
payment  of  estimates  by  the  railroad  company  to  the 
contractor  before  notice  of  the  subcontractor's  claim 
for  a  lien. 

Holding  as  we  do  that  there  was  nothing  due  the 
contractor  at  the  time  of  the  service  of  the  notice  to 
which  any  claim  of  appellees  for  a  lien  could  attach 
it  will  not  be  necessary  to  consider  other  errors  as- 
signed. The  decree  of  the  circuit  court  will  be  re- 
versed and  remanded  with  directions  to  dismiss  the 
bill. 

Reversed  and  remanded  with  directions. 


A.  H.  Thompson,  Appellee,  v.  St.  Louis,  Iron  Mottiitaiii  & 

Southern  Ry.  Co.,  Appellant. 

Negligence — effect  of  concurring.  In  order  to  make  the  master 
liable  his  negligence  need  not  be  the  sole  cause  of  the  injury  and  to 
show  that  other  causes  concurred  in  producing  the  injury  is  no  defense. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Eandolph  county;  the  Hon.  W.  E.  Hadley,  Judge,  presiding.' 
Heard  in  this  court  at  the  October  term,  1911.  Affirmed.  Opinion 
filed  March  21,  1912.  Certiorari  denied  by  Supreme  Court  (making 
opinion  final). 

Ralph  E.  Sprigg  and  L.  0.  Whitnel,  for  appellant ; 
Martin  L.  Clardy  and  Whitnel,  Browning  &  Gilles- 
pie, of  counsel. 
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William  M.  Schuwerk  and  A.  E.  Crisler,  for  appel- 
lee. 

Mr.  Justice  Shirley  delivered  the  opinion  of  the 
court. 

The  second  count  of  the  declaration  in  this  cause 
charged  the  appellant  with  negligence  in  the  manage- 
ment and  control  of  its  train  whereby  appellee  while 
in  the  exercise  of  reasonable  care  was  struck  by  a  piece 
of  timber  and  injured.  The  third  count  was  treated 
as  a  charge  of  inflicting  the  injury  wilfully,  but  there 
was  not  suflScient  evidence  of  wilfulness  to  support 
it.  The  trial  resulted  in  a  verdict  and  judgment  in 
favor  of  appellee. 

The  transcript  of  the  evidence  discloses  the  follow- 
ing undisputed  facts.  Appellant  was  engaged  in  hav- 
ing constructed  an  additional  track  along  its  railway 
then  in  operation,  and  as  part  of  the  new  track  a 
bridge  was  being  built  some  eight  hundred  feet  south 
of  Raddle  Station.  Trains  were  being  regularly  oper- 
ated on  the  old  track.  The  old  and  new  tracks  were 
parallel  and  about  thirteen  feet  apart  from  the  center 
of  each  track.  The  old  track  ran  over  a  bridge  also. 
The  bridges  were  one  hundred  and  ninety- six  feet  in 
length  and  being  over  the  same  opening  were  at  the 
same  point.  Appellant  had  let  the  contract  for  build- 
ing the  new  track  including  the  bridge  to  the  Walsh 
Construction  Company  who  had  sublet  it  to  Wyatt  and 
Sutherland,  by  which  latter  company  appellee  with  a 
gang  of  men  working  with  him  upon  the  bridge  was 
employed.  The  men  went  to  work  on  the  new  bridge 
at  seven  o'clock  in  the  morning  and  some  of  the  gang 
had  carried  some  timbers  and  placed  them  on  the 
dump  or  embankment  between  the  bridges  near  the 
south  end.  In  doing  this  a  large  piece  of  timber  in  size 
3x10  inches  and  about  sixteen  feet  long  was  placed  in 
such  a  way  that  one  end  of  it  projected  over  and  on  the 
track  over  which  appellant  was  operating  its  trains. 
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While  appellee  was  engaged  in  spiking  planks  on  the 
south  end  of  the  new  bridge,  near  the  projecting  timber 
above  mentioned,  a  passenger  train  came  from  the 
south,  struck  the  timber  hurling  it  against  appellee, 
and  causing  his  injury.  The  injury  occurred  about 
eight  o'clock  in  the  forenoon.  The  controverted  ques- 
tions arising  upon  the  second  count  of  the  declaration 
were  whether  the  appellee  was  free  from  negligence 
contributing  to  his  injury  and  whether  appellant  was 
guilty  of  a  want  of  ordinary  care. 

The  weight  of  the  evidence  shows  that  appellee  did 
not  place  the  timber  in  the  position  it  was  when  struck 
by  the  train,  but  that  it  was  placed  there  by  others  who 
were  working  in  the  same  gang.  This  would  relieve 
appellee  himself  of  the  charge  of  negligence  in  this 
regard,  but  if  his  injury  was  occasioned  solely  by  the 
negligence  of  a  fellow  servant  he  could  not  recover  and 
this  defense  is  urged  by  appellant. 

If  it  be  conceded  that  the  persons  who  placed  the 
timber  so  it  projected  upon  the  track  were  fellow  serv- 
ants of  appellee,  and  were  guilty  of  negligence  in  so 
doing,  this  would  not  bar  appellee's  right  to  recover 
against  appellant  if  it  was  guilty  of  negligence  which 
contributed  to  appellee's  injury,  and  appellee  was  us- 
ing ordinary  care  himself.  Elliott  on  Railroads,  Vol. 
3,  Par.  1333b. 

The  rule  is  well  settled  that  the  defendant's  negli- 
gence in  order  to  make  him  liable  need  not  be  the  sole 
cause  of  the  injury  and  to  show  that  other  causes  con- 
curred in  producing  the  injury  is  no  defense  in  an 
action  for  negligence.  Wolff  Manf.  Co.  v.  Wilson,  152 
111.  9;  Elliott  on  Railroads,  supra. 

In  addition  to  the  evidence  referred  to  as  undis- 
puted there  was  evidence  that  appellant  had  notice 
that  the  gang  of  men  were  working  upon  the  new 
bridge  in  close  proximity  to  the  old  one  and  in  recogni- 
tion of  the  dangers  of  running  at  high  speed  over  the 
old  bridge  had  issued  an  order  to  those  in  the  manage- 


FoTJBTH  District — March,  1912.  257 

Thompson  v.  St.  L.,  I.  M.  &  S.  R'y  Co.,  169  111.  App.  254. 

ment  of  trains  to  slow  down  to  a  speed  of  ten  miles  an 
hour  at  that  place.  There  is  a  sharp  conflict  in  the 
evidence  as  to  the  speed  of  the  train  when  it  struck 
the  timber.  While  the  engineer  fixes  it  at  ten  miles  an 
hour,  other  witnesses  fix  it  from  twelve  to  twenty  miles, 
and  the  conductor  who  had  been  such  for  ten  years, 
said  he  could  tell  how  fast  he  was  running  and  he  fixed 
the  speed  at  fifteen  miles  an  hour.  The  engineer  said 
at  a  speed  of  twelve  miles  per  hour  he  could  have  stop- 
ped the  train  within  sixty  feet.  There  was  also  a  con- 
flict in  the  evidence  whether  sufficient  signals  under 
the  conditions  there,  were  given  of  the  approach  of  the 
train.  It  further  appeared  it  was  a  clear,  bright  day 
and  that  the  timber  was  an  obstacle  on  the  bridge 
which  could  have  been  easily  seen  a  sufficient  distance 
to  have  avoided  the  collision  if  the  train  had  been  under 
control  and  the  timber  seen  by  the  engineer.  Under  all 
these  circumstances  with  a  number  of  men  at  work 
upon  the  new  bridge,  it  was  a  question  of  fact  for  the 
jury  whether  appellant  whose  duty  it  was  to  use  rea- 
sonable care  commensurate  with  the  danger,  was  guilty 
of  negligence  that  contributed  to  and  was  the  proxi- 
mate cause  of  appellee's  injury,  and  the  court  did  not 
err  in  refusing  to  direct  a  verdict  for  appellant. 

Complaint  is  made  that  the  court  excluded  evidence 
of  a  contract  between  the  contractor  and  subcontractor 
for  the  building  of  the  bridge  and  track,  and  also  ex- 
cluded evidence  of  who  employed  appellee  and  paid 
him,  and  that  the  contractors  and  subcontractors  were 
financially  responsible  and  engaged  in  the  work  as  in- 
dependent contractors. 

The  only  question  at  issue  was  whether  the  appellant 
was  guilty  of  negligence  in  the  operation  of  the  train 
which  contributed  to  plaintiff's  injuries  while  he  was 
in  the  exercise  of  care  and  the  proffered  evidence  was 
irrelevant  and  there  was  no  error  in  excluding  it.  Wolflf 
Manf.  Co.  v.  Wilson,  supra.  The  same  reasoning  ap- 
plies to  all  refused  instructions  based  upon  the  subjects 

Vol.  CI-XIX  17 
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of  contractors,  employers,  fellow  servants  and  as- 
sumed risk.  Besides  there  was  no  question  involving 
the  relation  of  master  and  servant. 

We  have  examined  the  instructions  given  on  behalf 
of  appellee  and  they  seem  to  us  to  state  the  law  appli- 
cable to  the  case  and  conform  to  the  views  expressed  in 
this  opinion.  It  is  said  they  ignore  the  question  of 
proximate  cause.  We  think  not.  They  tell  the  jury 
that  if  appellant  negligently  struck  the  timber  and 
produced  the  injuries  complained  of  while  appellee 
was  exercising  care  it  would  be  liable,  and  if  this  was 
true  it  was  the  proximate  cause  of  the  injury  even  if 
not  the  sole  cause,  which  was  not  necessary  to  a  re- 
covery. Appellant  complains  of  the  refusal  of  instruc- 
tions 3,  6,  7,  8,  9,  10,  11  and  12.  Numbers  3,  6,  7,  8,  9, 
10  and  11  are  all  based  upon  the  proposition  that  if 
the  proximate  cause  of  appellee's  injury  was  the  neg- 
ligence of  the  contractors  or  subcontractors  or  the 
fellow  servants  of  appellee  he  could  not  recover.  The 
instructions  were  not  limited  to  the  sole  cause,  and 
were  therefore  inaccurate. 

There  was  evidence  to  show  the  injury  was  caused 
by  the  combined  negligence  of  appellant  and  other 
persons,  and  if  by  such  combined  negligence  the  proxi- 
mate cause  was  due  to  both,  it  would  have  been  errone- 
ous to  instruct  the  jury  that  if  the  proximate  cause 
was  due  to  the  negligence  of  one  it  would  excuse  the 
other  without  limiting  it  solely  to  the  negligence  of 
that  one.  The  instructions  should  have  in  apt  words 
excluded  negligence  on  the  part  of  appellant. 

Instruction  No.  12  refused,  is  based  on  count  No.  1  of 
the  declaration.  No  such  count  is  incorporated  in  the 
record.  We  find  no  reversible  error  and  the  judgment 
of  the  circuit  court  being  supported  by  the  evidence  is 
affirmed. 

Affirmed. 
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William  Trimble,  Appellant,  v.  Louis  Hunt,  Appellee. 

1.  Execution — when  levy  esidhlishes  lien.  If  a  levy  is  made 
it  is  not  necespary  that  the  officer  shall  remove  the  property  levied  upon 
but  it  is  sufficient  if  he  assumes  dominion  over  it  with  the  express 
purpose  of  holding  it  under  the  writ. 

2.  Sales — what  void  as  against  third  persons,  A  sale  of  chattels 
where  pos£ession  remains  with  the  vendor  is  fraudulent  per  se  and  void 
as  to  creditors  and  subsequent  purchasers.  There  is  however  an  ex- 
ception to  the  rule  requiring  actual  delivery  in  a  case  where  the  property 
when  sold  is  in  the  possession  of  the  bailee  or  custodian  of  the  vendor. 

Replevin.  Appeal  from  the  County  Court  of  Wabash  county;  the 
Hon.  John  A.  Lopp,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,   1911.     Affirmed.     Opinion  filed  April   12,   1912. 

George  P.  Ramsey,  for  appellant. 

E.  B.  Green  and  Theo.  G.  Risley,  for  appellee. 

Mr.  Justice  Shirley  delivered  the  opinion  of  the 
court. 

In  an  action  in  replevin  for  the  recovery  of  a  piano 
originating  before  a  justice  of  the  peace,  the  county 
court  on  appeal  found  the  right  of  property  in  appellee, 
entered  a  judgment  against  appellant  for  a  return  of 
the  property,  and  ordered  a  writ  of  retorno  habendo. 

Appellee  was  a  constable  and  it  was  stipulated  by 
the  parties  that  the  piano  was  levied  upon  by  him  by 
virtue  of  a  writ  of  attachment,  and  that  possession  of 
the  property  was  left  with  a  Mrs.' Zimmerman  to  hold 
for  appellee,  the  constable  serving  the  writ,  and  that  it 
continuously  remained  with  her  u^itil  demanded  by  ap- 
pellant of  appellee  and  until  replevied  by  appellant, 
when  it  was  still  left  with  Mrs.  Zimmerman  for  appel- 
lant. 

It  appears  from  the  evidence  the  piano  belonged  to 
one  Mrs.  Nellie  McCormick,  and  while  she  was  the 
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owner  it  was  placed  by  her  in  the  possession  of  Mr. 
and  Mrs.  Zimmerman  as  bailees,  sometime  prior  to  the 
levy  of  the  attachment.  The  attachment  writ  ran 
against  the  owner,  Mrs.  McCormick,  and  when  appellee 
levied  it,  the  piano  was  not  removed  but  was  left  where 
he  found  it  in  the  house  of  the  Zimmermans,  and  as  re- 
cited in  the  stipulation  it  was  left  with  Mrs.  Zimmer- 
man to  hold  for  appellee.  The  officer  did  not  leave  the 
property  in  the  possession  of  the  attachment  debtor 
but  placed  it  in  the  custody  of  Mrs.  Zimmerman  to  hold 
for  him  as  custodian.  The  evidence  shows  the  piano 
was  before  the  levy  in  the  possession  of  Mr.  and  Mrs. 
Zimmerman  as  bailees  of  the  debtor,  Mrs.  McCormick. 
It  is  stipulated  there  was  a  levy  made,  and  it  was  not 
necessary  the  officer  should  have  removed  the  piano  but 
it  was  sufficient  he  assumed  dominion  over  it  with  the 
express  purpose  of  holding  it  under  the  writ.  Gaines 
V.  Becker,  7th  Brad.  315 ;  Herman  on  Executions,  Sec. 
161. 

Where  the  officer  does  not  reduce  the  property  to 
possession  or  exercise  any  control  over  it  but  simply 
sees  it  and  leaves  it  where  he  found  it,  this  is  wholly 
insufficient  to  affect  the  rights  of  third  persons.  Havely 
V.  Lowry,  30  111.  446.  But  if  he  takes  it  into  his  posses- 
sion by  placing  a  custodian  over  it  this  is  notice  to  the 
world  that  the  levy  has  been  made  and  is  sufficient. 
(Ibid.)  ''The  officer  may  if  he  desires  entrust  the 
property  levied  upon  to  the  keeping  of  a  custodian 
without  thereby  abandoning  the  levy.'*  Am.  &  Eng. 
Ency.  2nd  ed.  Vol.  11,  page  660 ;  Smith  v.  Hughes,  24 
111.  270. 

Appellant  conceded  appellee  had  possession  by  vir- 
tue of  his  writ  by  aaaking  demand  upon  him  for  the 
property,  and  by  this  suit  in  replevin.  The  levy  of  the 
writ  was  valid  and  unless  appellant  as  purchaser  is 
entitled  to  the  property  as  against  the  valid  levy  of  the 
writ  he  could  not  recover. 

Turning  to  the  question  of  appellant's  claim  to  the 
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property  which  he  claims  to  have  bought  before  the 
levy  as  against  the  right  of  appellee  under  the  writ, 
the  evidence  shows  that  appellant  never  took  actual 
possession  of  the  property  but  it  remained  with  the 
Zimmermans.  The  attachment  writ  was  levied  on  Feb- 
ruary 3, 1911.  Appellant  testified  that  early  in  Decem- 
ber, 1910,  he  purchased  the  piano  from  Mrs.  McCor- 
mick  for  $100.  At  that  time  the  piano  was  at  the  home 
of  the  Zimmermans  where  it  had  been  taken  for  Mrs. 
McCormick  in  June  or  July,  1910.  He  further  states 
that  after  his  purchase  in  December  he  saw  Mrs.  Zim- 
merman in  town  at  a  bakery  and  asked  her  if  she  had 
learned  to  play  the  piano  and  she  said  no;  that  he 
told  her  she  could  keep  it  until  the  first  of  the  year 
and  then  he  would  let  her  know  whether  she  could 
keep  it  longer  or  not  and  she  said  all  right. 

Assuming  appellant  purchased  the  piano  from  Mrs. 
McCormick  as  he  claims,  and  that  such  sale  was  in 
good  faith,  still  unless  there  was  a  delivery  of  the 
property  to  him,  such  sale  was  fraudulent  as  to  cred- 
itors and  passed  no  title  as  to  them.  Mrs.  McCormick 
was  the  owner  of  the  property  and  appellant  could  not 
acquire  a  title  to  it  by  purchase  from  her  as  against 
her  creditors  without  a  change  of  possession,  either 
actual  or  constructive. 

A  sale  of  chattels  where  possession  remains  with 
the  vendor  is  fraudulent  per  se  and  void  as  to  cred- 
itors and  subsequent  purchasers.  Thornton  v.  Daven- 
port, 1  Scam.  296;  Thompson  v.  Wilhite,  81  111.  356; 
Lefever  v.  Mires,  ibid,  456;  Johnson  v.  Holloway,  82 
111.  334;  Gillette  v.  Stoddart,  30  111.  App.  231.  ''An 
absolute  sale  of  personal  property  which  is  capable 
of  removal  but  which  is  not  removed  from  the  posses- 
sion of  the  vendor  is  fraudulent  as  against  creditors 
and  subsequent  purchasers  although  made  in  good 
faith  and  for  an  adequate  consideration."  Harts  v. 
Jones,  21  111.  App.  150;  Wood  v.  Loomis,  ibid,  604. 
And  such  sales  without  delivery  are  void  even  as  to 
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creditors  with  notice.  Hewitt  v.  Griswold,  43  111.  App. 
43.  There  may  be  a  constructive  delivery  of  property 
not  capable  of  removal  snch  as  very  bulky  articles, 
growing  crops,  a  stock  of  goods  in  a  building,  and  the 
like,  but  as  the  piano  was  not  such  property  but  was 
easily  removable,  it  is  unnecessary  to  consider  that 
class  of  cases. 

There  is  also  an  exception  to  the  rule  requiring  ac- 
tual delivery  in  a  case  where  the  property  when  sold 
is  in  the  possession  of  a  bailee  or  custodian  of  the 
vendor,  and  as  we  view  this  case  this  is  the  only  ques- 
tion to  determine. 

In  such  case  it  has  been  held  that  where  the  property 
has  been  sold  by  the  owner  and  the  bailee  notified  of 
such  sale  and  directed  to  hold  it,  for  the  purchaser 
this  operates  as  a  change  in  the  possession,  as  by  such 
notice  the  bailee  becomes  the  keeper  of  the  true  owner 
by  operation  of  law,  and  it  is  held  such  transfer  of 
possession  is  valid  against  creditors.  Hodges  v.  Hurd, 
47  111.  363-365.  It  is  further  said  in  that  case  as  a 
reason  for  the  rule  that  the  object  of  requiring  a 
change  in  possession  to  accompany  a  sale  of  personal 
property  is  to  give  notice  to  the  public  and  when  prop- 
erty in  the  custody  of  the  bailee  is  sold  this  object 
is  accomplished  by  notifying  the  bailee  of  the  sale,  and 
directing  him  to  hold  for  the  purchaser.  The  fact  of 
sale  would  be  learned  by  inquiry  from  the  bailee. 

It  is  claimed  by  appellant  that  the  conversation  with 
Mrs.  Zimmerman  at  the  bakery  above  detailed,  was 
notice  to  her  that  he  was  the  owner.  All  there  was  of 
that  conversation  was  as  stated  by  appellant  that  he 
asked  her  if  she  had  learned  to  play  it,  and  he  told  her 
she  could  keep  it  until  the  first  of  the  year  and  then 
he  would  let  her  know  whether  she  could  keep  it  longer 
or  not,  and  she  said  all  right.  Mrs.  Zimmerman  says 
appellant  told  her  in  that  conversation  she  could  keep 
it  until  the  first  of  the  year  and  he  would  let  her  know 
what  to  do  with  it.     Mrs.  Zimmerman,  the  custodian, 
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had  no  other  information  concerning  the  matter  of  ap- 
pellant's claim  of  ownership  than  this.  She  was  then 
the  bailee  of  Mrs.  McCormick  and  the  evidence  shows 
when  the  piano  was  taken  to  the  house  of  Zimmerman 
appellant  hanled  it  there  for  Mrs.  McCormick.  Mrs. 
Zimmerman  testified  he  did  not  say  he  was  the  owner. 
She  did  not  so  understand  it  as  she  says  he  told  her  he 
would  let  her  know  what  to  do  with  it,  and  she  shortly 
became  the  custodian  of  appellee  when  he  made  the 
levy.  Appellant  did  not  direct  her  to  hold  the  piano 
for  him,  and  as  he  had  hauled  the  piano  there  for  Mrs. 
McCormick,  Mrs.  Zimmerman  would  naturally  suppose 
he  was  still  acting  for  her.  It  is  apparent  appellant 
did  not  say  enough  to  acquaint  the  custodian  he  was 
the  owner,  so  the  fact  of  sale  could  be  learned  by  in- 
quiry from  her.  She  was  not  so  advised  by  any  in- 
formation from  appellant  or  from  any  quarter. 

There  was  no  notice  to  work  a  change  of  possession 
from  the  Zimmermans  as  bailee  of  Mrs.  McCormick  to 
appellant  or  to  Mrs.  Zimmerman  as  bailee  for  him. 
We  are  of  opinion  the  property  was  subject  to  the  at- 
tachment and  the  judgment  of  the  County  Court  is 
affirmed. 

Affirmed. 


Julitts  Schwartz,  Appellee,  v.  Sandoval  Zinc  Company, 

Appellant. 

1.  Pleading — effect  of  absence  of  replication.  It  a  party  goes  to 
trial  without  a  formal  iFsue  on  a  plea  he  cannot  complain  and  an  issue 
will  be  presumed  as  having  been  formed. 

2.  Pleading — when  defective  declaration  cured.  It  a  declaration 
fail  to  aver  a  material  fact  essential  to  recovery  if  proof  of  such  fact 
is  actually  made  the  declaration  will  be  held  good  after  verdict. 

Assumpsit.    Appeal  from  the  City  Court  of  East  St.  Louis;  the  Hon. 
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W.  M.  Vandeventee,  Judge,  presiding.     Heard  in  thifl  court  at  the 
October  term,  1911.     Affirmed.     Opinion  filed  April  12,  1912. 

NoLEMAN  &  Smith,  for  appellant. 

Stein  &  Wulff  and  W,  J.  N.  Moyers,  for  appellee. 

Mr,  Justice  Shirley  delivered  the  opinion  of  the 
court. 

Appellee  recovered  a  judgment  in  this  cause  for  the 
sum  of  $881.38,  as  damages  for  an  alleged  breach  of 
contract  of  employment. 

The  declaration  charged  that  on  November  30,  1907, 
the  appellant  entered  into  a  contract  with  appellee 
whereby  appellant  agreed  to  employ  him  at  a  salary  of 
$75  per  month  from  November  30,  1907,  to  March  1, 
1908,  and  for  a  period  of  five  years  thereafter  at  a 
salary  of  $1,000,  together  with  fuel,  water  and  rent  as 
compensation  for  his  services  to  be  rendered  to  appel- 
lant. It  was  further  alleged  that  appellant  without 
reasonable  cause  refused  to  keep  appellee  in  its  em- 
ploy but  wrongfully  discharged  him,  whereby  he  was 
damaged,  etc. 

A  plea  of  the  general  issue  was  filed ;  also  a  second 
plea  of  the  Statute  of  Frauds  in  which  it  was  averred 
there  was  no  contract  in  writing  signed  according  to 
the  statute,  and  also  a  plea  of  former  recovery.  There 
was  no  evidence  to  support  the  last  plea.  There  was 
no  replication  to  the  second  plea,  and  no  issue  thereon. 
Appellant  might  have  had  a  rule  on  appellee  to  file  a 
replication  but  not  having  done  so  and  proceeding  to 
trial  without  a  formal  issue  on  the  plea  he  cannot  now 
complain.  Barnett  v.  Graff,  52  111.  170;  Seavy  v. 
Rogers,  69  id.  534. 

Appellee  offered  in  evidence  the  following  written 
agreement : 

''This  is  an  agreement  entered  into  between  Julius 
Schwartz  and  The  Sandoval  Zinc  Company.    Party  of 
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the  first  part  is  to  perform  his  full  duty  in  the  brass 
department  for  the  present,  later  on  whatever  the  Com- 
pany desires  him  to  do,  at  a  salary  of  $75.00  per  month 
up  to  the  first  day  of  March,  1908,  and  from  March, 
1908,  to  March  1, 1913,  his  salary  to  be  $1,000  per  year 
one-half  to  be  paid  monthly,  and  the  balance  of  the 
money  due  him  to  be  paid  to  him  after  the  expiration 
of  the  contract ;  party  of  the  second  part  will  furnish 
him  with  free  coal,  light  and  rent  during  said  term. 

It  is  fully  understood  that  party  of  the  first  part 
must  perform  his  full  duty  and  devote  all  his  time  to 
the  welfare  of  the  Company.    This  contract  has  been 
duly  entered  into  this  30th  day  of  November,  1907. 
(Signed)  Julius  Schwartz. 

Sandoval  Zinc  Company, 
M.  Weill,  President. 
Witness:    I.  L.  Maas." 

Appellant  objected  to  the  introduction  of  the  con- 
tract in  evidence  on  the  ground  of  a  variance  between 
the  contract  and  the  declaration.  The  objection  was 
overruled  and  the  contract  admitted.  This  is  said  to 
have  been  error.  It  is  argued  there  was  no  averment 
in  the  declaration  showing  a  consideration  for  the  con- 
tract. There  is  no  direct  averment  that  appellee 
agreed  to  serve  in  consideration  of  the  employment, 
and  in  this  regard  the  declaration  was  subject  to  chal- 
lenge by  demurrer.  The  defect  was  one  of  substance 
yet  the  issue  joined  by  the  plea  of  the  general  issue  was 
such  that  proof  of  the  fact  omitted  was  necessarily  re- 
quired and  without  which  it  is  not  to  be  presumed  the 
court  would  have  rendered  a  verdict.  In  such  case  the 
omission  is  cured.    Keegan  v.  Kinnare,  123  111.  280. 

It  is  further  argued  there  was  no  averment  that 
appellee  had  performed  on  his  part.  The  acts  to  be 
performed  under  the  contract  were  mutual  and  appellee 
should  have  averred  performance  and  his  readiness  to 
perform  and  that  he  was  discharged  from  his  perform- 
ance. This  defect,  however,  was  cured  after  verdict 
under  the  same  rule  announced  above.    Chit,  on  PI.  Vol. 
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1,  327.  The  contract  in  evidence  showed  appellee's 
salary  was  to  be  paid  one-half  monthly  and  the  re- 
mainder at  the  expiration  of  his  term  of  service  and 
further  showed  he  was  to  have  **free  coal,  light  and 
rent. ' '  The  declaration  did  not  aver  how  he  was  to  be 
paid,  and  did  aver  he  was  to  have  ''free  fuel,  water 
and  rent."  There  were  variances  between  the  aver- 
ments and  the  proof  in  these  instances  but  we  think 
they  were  such  defects  and  omissions  as  were  cured 
by  the  verdict.  The  declaration  did  not  state  a  de- 
fective cause  of  action,  but  stated  a  cause  of  action 
defectively. 

Appellee  went  to  work  under  the  agreement  and  so 
continued  until  September  5,  1908,  when  his  employ- 
ment ceased.  He  claims  he  was  discharged  without 
cause.  He  testified  he  worked  under  his  contract  as 
foreman  of  the  brass  department  and  worked  seven 
days  in  the  week ;  that  Mr.  Weill,  the  president  of  ap- 
pellant, came  to  Sandoval  on  September  5,  1908,  and 
said  to  him  the  metal  was  low,  and  he  couldn't  run  the 
brass  department  and  he  would  shut  down;  that  he 
wanted  the  key  and  that  he  (appellee)  gave  it  to  him, 
and  he  closed  it  up ;  that  afterwards  Weill  came  to  his 
house  and  told  him  he  was  sorry  to  discharge  him  but 
he  couldn't  help  it  as  metal  was  so  low  he  could  make 
no  money  out  of  it,  and  that  next  day  he  received  a 
letter  to  move  out  of  the  building,  off  the  plant.  Ap- 
pellee's  testimony  that  Weill  asked  for  the  keys  and 
closed  up  the  department  because  he  could  not  afford 
to  run  it  was  corroborated  by  Jacob  Weiss. 

Weill  testified  appellee  couldn't  get  along  with  the 
other  workmen  at  the  plant ;  that  he  said  he  was  tired 
of  the  job  and  couldn't  quit  any  too  soon  and  that  he 
(Weill)  told  him  that  the  best  thing  he  could  do  if  he 
didn't  want  to  work  was  to  close  up  the  shop  which  he 
did.  Weill  further  said  he  didn't  have  the  conversa- 
tions with  him  to  which  he  testified.  A  witness  Ead- 
kers  testified  to  a  number  of  circumstances  showing 
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that  appellee  frequently  threatened  to  quit;  that  he 
had  trouble  with  the  other  employes ;  that  he  was  dis- 
satisfied and  after  he  ceased  to  work  there,  when  asked 
what  the  trouble  was  he  said  ^*  Nothing,  I  quit.  I  go 
away.    I  don 't  want  to  stay  any  longer  in  Sandoval. ' ' 

In  this  state  of  the  testimony  it  was  a  question  for 
the  trial  judge  who  heard  and  saw  the  witnesses  to 
determine  whether  appellee  was  discharged  without 
sufficient  cause. 

Appellee  has  elected  to  sue  for  a  breach  of  the  con- 
tract and  recover  all  his  damages  for  the  breach,  or  the 
wrongful  discharge.  The  evidence  showed  that  at  the 
time  of  the  bringing  of  this  suit  two  years  after  he 
claims  to  have  been  discharged  he  had  been  able  to 
secure  employment  during  that  time  for  three  months 
and  had  earned  about  $119.  If  he  had  been  suing  for 
his  wages  due  he  would  have  been  entitled  to  recover 
$1,000  less  what  he  had  earned,  and  this  was  the  basis 
no  doubt  upon  which  the  court  founded  its  judgment, 
as  appellee  offered  no  evidence  of  any  other  or  future 
damages.  As  this  judgment  includes  in  this  suit  all 
damages  that  can  be  recovered  under  this  contract, 
and  as  they  are  warranted  by  the  evidence  in  the  case, 
they  are  not  excessive,  and  there  can  be  no  ground  of 
complaint  on  that  score. 

We  have  examined  the  rulings  of  the  court  on  the 
admissibility  of  evidence  and  find  none  excluded  to 
which  appellant  was  entitled.  No  propositions  of  law 
were  presented  and  the  judgment  being  supported  by 
the  evidence,  it  is  affirmed. 

Affirmed. 
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Nellie  Bryan,  Appellee,  v.  Brotherhood  of  American  Yeo- 
men, Appellant. 

Appeals  and  erbors — when  transcript  strilm,  A  transcript  filed 
on  review  purporting  to  contain  a  bill  of  exceptions  will  be  eliminated 
from  the  record  upon  a  correct  transcript  being  filed  which  by  the 
certificate  of  the  clerk  shows  that  the  bill  of  exceptions  contained  in 
the  original  transcript  was  never,  in  fact,  filed. 

Assumpsit.  Appeal  from  the  City  Court  of  Granite  City;  the  Hon. 
James  E.  Dunnegan,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.    Affirmed.    Opinion  filed  March  21,  1912. 

Thomas  Stallings,  for  appellant;  E.  C.  Corby,  of 
counsel. 

M.  E.  and  D.  J.  Sxjllivan,  for  appellee. 

Mr.  Justice  Shirley  delivered  the  opinion  of  the 
court. 

Upon  motion  of  appellee  and  over  the  objection  of 
appellant,  leave  was  given  her  to  file  in  this  court  a 
corrected  transcript  of  the  record  of  the  trial  court. 
The  motion  for  such  leave  was  supported  by  the  affi- 
davit of  the  clerk  of  the  trial  court  to  the  effect  that 
the  purported  bill  of  exceptions  attached  to  the  record 
had  never  been  filed  in  his  office  nor  deposited  as  part 
of  the  files;  that  his  certificate  contained  a  correct 
statement  if  attached  to  the  correct  copy  of  the 
records  and  proceedings  of  said  cause  in  his  office,  but 
that  the  said  bill  of  exceptions  included  in  the  original 
transcript  of  the  record  filed  in  this  court,  was  placed 
therein  without  his  knowledge  or  consent,  and  that  at 
the  time  he  signed  the  certificate  to  the  record  it  was 
not  attached  to  the  said  purported  bill  of  exceptions. 
The  affidavit  further  states  that  after  he  certified  to 
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the  transcript  of  the  record  which  did  not  contain  the 
bill  of  exceptions  the  latter  without  his  knowledge  or 
consent  was  placed  in  the  transcript  of  the  record  and 
then  filed  in  this  court,  and  that  the  same  is  not  a  true 
and  correct  copy  of  the  transcript  of  the  record  in  said 
cause  in  the  trial  court.  The  affidavit  did  not  impeach 
the  certificate  of  the  clerk  attached  to  the  original 
transcript,  and  the  motion  for  leave  to  file  the  corrected 
transcript  was  properly  allowed. 

The  corrected  transcript  of  the  record  filed  in  pursu- 
ance of  such  leave  contains  no  bill  of  exceptions,  and 
the  certificate  of  the  clerk  thereto  recites  that  no  bill 
of  exceptions  was  ever  filed  or  deposited  or  left  in  his 
office  for  filing.  No  errors  are  assigned  on  the  record 
proper,  but  only  such  as  are  based  upon  matters  con- 
tained in  the  original  transcript  which  is  eliminated  by 
the  corrected  transcript  filed. 

In  this  state  of  the  record  there  is  no  question  before 
this  court  for  review  and  the  judgment  of  the  City 
Court  of  Granite  City  is  affirmed.  Jackson  v.  Bate- 
man,  180  111.  359 ;  Gillespie  v.  The  People,  176  id.  238 ; 
Nester  v.  Carney  Bros.  Co.,  98  111.  App.  630 ;  Chicago 
Tire  and  Spring  Co.  v.  Grunow,  88  111.  App.  360. 

Affirmed. 


Sarah  Stephens,  Appellee,  v.  I.  N.  Elkins,  Executor,  etc.. 

Appellant. 

Instbucttoks — when  as  to  right  to  reject  testimony  erroneous.  An 
instruction  on  this  subject  is  erroneous  which  tells  the  jurj  that  ihej 
have  the  right  to  believe  all  the  testimony  of  a  witness  or  to  believe 
it  in  pprt  or  they  may  reject  it  altof^etl^er  if  they  find  from  a  conpider- 
ation  of  all  the  evidence  that  such  evidence  is  untrue  or  unreliable. 

Assumpsit.     Appeal  from  the  Circuit  Court  of  Johnson  county;  the 
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Hon.  Thomas  M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.  Reversed  and  remanded.  Opinion  filed  March  21, 
1912. 

Spann  &  Spann,  Cowan  &  Huffman  and  Mansfield, 
Cowan  &  Boulware,  for  appellant. 

0.  E.  Morgan,  for  appellee, 

Mr.  Justice  Shirley  delivered  the  opinion  of  the 
court. 

Appellee  in  an  action  in  assumpsit  recovered  a  judg- 
ment against  appellant  as  executor  of  the  estate  of 
Joshua  Elkins,  deceased,  for  the  sum  of  nine  hundred 
dollars. 

Appellee  ^s  claim  was  based  on  an  alleged  express 
contract  with  the  testator  to  pay  her  one  thousand 
dollars  for  services  for  taking  care  of  him  prior  to  his 
death,  one  hundred  dollars  of  which  she  admitted  had 
been  paid.  The  testator  for  some  time  prior  to  his 
death  was  old,  in  feeble  health,  and  required  care  and 
attention.  He  had  no  member  of  his  family  living  with 
him.  He  had  children  but  they  were  grown  and  living 
to  themselves.  Appellee  was  his  granddaughter  and 
was  employed  at  St.  Louis.  On  June  1,  1900,  in  re- 
sponse to  a  letter  written  by  direction  of  the  testator, 
she  came  to  his  home  and  nursed  him  until  his  death 
the  following  October.  The  evidence  of  a  contract  with 
the  testator  to  pay  appellee  one  thousand  dollars  for 
her  services  as  claimed  by  her  was  in  sharp  conflict  and 
as  the  case  must  be  reversed  and  remanded  for  errors 
in  law,  we  express  no  opinion  as  to  the  weight  of  the 
evidence. 

The  errors  assigned  question  the  ruling  of  the  trial 
court  upon  the  admissibility  of  evidence  and  the  giving 
and  refusing  instructions. 

A  witness,  Dolph  Dunn,  testified  that  prior  to  the 
testator's  death  he  heard  a  conversation  between  the 


FouKTH  District — March,  1912.  271 

Stephens  v.  Elkins,  169  111.  App.  269. 

testator  and  appellant,  I.  N.  Elkins,  in  which  the  tes- 
tator said  to  I.  N.  Elkins  that  he,  the  testator,  owed 
appellee  thirteen  hundred  dollars  or  fourteen  hundred 
dollars,  that  they  had  got  all  their  property  except  her 
and  that  he  wanted  I.  N.  to  see  that  she  got  her  pay 
after  he  died.  In  rebuttal  of  this  testimony  I.  N,  Elkins 
testified  that  no  such  conversation  occurred  between 
the  testator  and  himself.  The  court  on  motion  of  ap- 
pellee excluded  this  testimony  of  Elkins  to  which  there 
was  exception.  The  witness  was  competent  and  the 
evidence  excluded  was  competent  and  material.  We 
think  its  exclusion  was  prejudicial  to  appellant.  Com- 
plaint is  made  of  the  conduct  of  appellee's  counsel  in 
repeatedly  offering  the  evidence  of  appellee  in  denial 
of  the  testimony  of  witnesses  who  testified  to  conversa- 
tions in  her  presence  after  the  court  had  ruled  her  tes- 
timony was  incompetent.  The  court 's  ruling  was  right 
and  the  offers  were  improper  and  if  it  is  seen  the  jury 
is  influenced  by  such  offers  it  would  be  reversible  error. 

A  witness,  Alice  Elkins,  testified  that  shortly  before 
the  death  of  the  testator  he  said  to  her  that  he  never 
had  any  agreement  with  appellee.  It  was  not  suffi- 
ciently shown  that  the  statement  was  made  in  the  hear- 
ing of  appellee.  Complaint  is  made  that  the  court  ex- 
cluded this  testimony.  The  ruling  was  right.  The 
declaration  of  the  testator  was  not  against  interest  but 
was  self-serving  and  was  not  admissible. 

It  is  also  complained  the  court  erred  in  admitting  the 
testimony  of  Caroline  Chapman,  R.  M.  McCall,  Thos. 
Isom,  Victoria  White,  Simeon  White  and  Dolph  Dunn. 
The  testimony  of  all  these  witnesses  was  relevant, 
tended  in  some  degree  to  prove  the  issue  and  the  weight 
of  it  was  for  the  jury. 

We  have  examined  the  instructions  and  as  a  series 
we  think  they  fairly  state  the  law  except  the  third  in- 
struction given  for  appellee.  It  tells  the  jury  they 
have  the  right  to  believe  all  the  testimony  of  a  witness 
or  believe  it  in  part  or  they  may  reject  it  altogether  if 
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they  find  from  a  consideration  of  all  the  evidence  that 
such  evidence  is  untrue  or  unreliable. 

We  regard  the  instruction  as  wrong.  The  jury  have 
no  right  to  reject  or  disregard  the  entire  testimony  of 
a  witness  except  where  he  has  wilfully  sworn  falsely 
as  to  a  material  fact  and  is  not  corroborated  by  other 
credible  evidence.  Pollard  v.  The  People,  69  111,  148. 
**It  is  the  corrupt  motive  or  the  giving  of  false  testi- 
mony knowing  it  to  be  false,  that  authorizes  a  jury  to 
disregard  the  testimony  of  a  witness  and  the  court  to 
so  instruct  them.''  Overtoom  v.  C.  &  E.  I.  E.  R.  Co., 
181  id.  323. 

For  the  errors  above  pointed  out  the  judgment  is 
reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


W.  S.  Hale,  Appellee,  v.  Thomas  Hale  et  aK,  Appellants. 

1.  Verdicts — when  not  disturbed  as  against  the  evidence.  A  ver- 
dict Willi  not  be  set  aside  as  against  the  evidence  unless  clearly  and 
manifestly  so. 

2.  Appeals  and  errobs — what  essential  to  preserve  propriety  of 
arguments  of  counsel,  A  part^  can  only  complain  of  such  conduct 
when  he  has  objected  and  obtained  a  ruling  and  excepted  to  it  or  ex- 
cepted to  a  refusal  of  the  court  to  rule. 

3.  Appeals  and  errors — how  arguments  of  courael^  preserved.  Ob- 
jectionable arguments  must  be  shown  by  a  bill  of  exceptions  and  -not 
by  ex  parte  affidavits  on  a  motion  for  new  trial. 

4.  Evidence — when  permitting  additional  cross-examination  not  im- 
proper. It  is  within  the  discretion  of  the  court  to  permit  a  witness 
to  be  called  for  further  cross-examination  and  the  action  of  the  court 
in  that  regard  will  not  constitute  error  unless  an  abuse  of  discretion 
appears. 

5.  Instructions — when  failure  to  limit  cross-examination  not  error. 
The  court  may  in  its  discretion  give  extended  latitude  to  a  cross- 
examination  and  in  the  absence  of  an  abuse  of  discretion  error  will  not 
result. 
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6.  -Instructions — when  erroneous  tviU  not  reverse.  Erroneous  in- 
structions will  not  reverse  unless  harm  has  resulted  therefrom. 

Assumpsit.  Appeal  from  the  County  Court  of  Fayette  county;  the 
Hon.  J.  H.  Webb,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1911.     Affirmed.     Opinion  filed  March  21,  1912. 

F.  M.  GuiNN,  for  appellants. 
Albebt  &  Matheny,  for  appellee. 

Mr.  Justice  Shibley  delivered  the  opinion  of  the 
court. 

The  County  Court  of  Fayette  county  rendered  a 
judgment  on  a  verdict  against  appellants  in  a  suit  by 
appellee  to  recover  commissions  for  the  sale  of  a  farm 
to  one  Clow  and  a  small  store  account. 

The  alleged  errors  relied  on  for  a  reversal  of  the 
judgment  are,  first,  that  the  verdict  was  contrary  to 
the  evidence.  Appellee  and  appellant,  Thomas  Hale, 
were  brothers.  Mary  Hale,  the  other  appellant,  was 
the  wife  of  Thomas.  Thomas  and  his  wife  owned  a 
farm  of  one  hundred  and  seventy-six  acres  not  as  ten- 
ants in  common,  but  the  former  owned  eighty  acres  of 
the  farm  and  his  wife  ninety-six  acres  of  it. 

Appellee  claimed  they  employed  him  as  their  agent 
to  make  a  sale  of  the  farm  and  agreed  to  pay  him  a 
commission  of  one  dollar  per  acre,  which  appellants 
denied  and  claimed  he  agreed  to  do  what  he  did  with- 
out compensation.  The  farm  was  sold  and  conveyed 
to  Clow. 

The  testimony  of  each  is  flatly  denied  by  the  other 
and  each  party  is  corroborated  by  members  of  their 
respective  families  and  by  other  facts  and  circum- 
stances. To  undertake  to  set  forth  the  testimony  in 
detail  would  answer  no  good  purpose  and  would  un- 
duly lengthen  this  opinion.  The  jury  heard  and  saw 
the  witnesses  and  after  going  over  the  testimony  in  the 
record  we  find  the  verdict  is  not  so  against  the  weight 
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of  the  evidence  both  as  to  commissions  and  the  store 
account  as  to  justify  this  court  in  disturbing  it  on  that 
ground. 

Second:  It  is  contended  the  arguments  of  counsel 
for  appellee  were  improper  and  calculated  to  unduly 
prejudice  and  influence  the  jury.  A  party  can  only 
complain  of  such  conduct  when  he  has  objected  and 
obtained  a  ruling  and  excepted  to  it,  or  excepted  to  a 
refusal  of  the  court  to  act.  City  of  Salem  v.  Webster, 
192  111.  369;  Peterson  v.  Pusey,  237  id.  210.  If  such 
objectionable  arguments  are  made,  they  must  be  shown 
by  a  proper  recital  in  the  bill  of  exceptions  and  not  by 
ex  parte  affidavits  on  a  motion  for  a  new  trial.  Mayes 
V.  The  People,  106  111.  306;  Snyder  v.  Wavers,  45  111. 
App.  254.  In  this  case  no  objection  to  the  argument 
or  exception  thereto  appears  in  the  bill  of  exceptions, 
but  the  objectionable  matter  is  sought  to  be  presented 
by  affidavit,  and  it  is  not  before  us  for  review. 

Third:  It  is  urged  there  was  no  evidence  of  joint 
liability  of  appellants,  on  the  ground  that  one  of  the 
appellants  owned  eighty  acres  and  the  other  ninety-six 
acres  of  the  farm.  The  liabilitv  did  not  arise  out  of 
the  ownership  of  the  land  but  arose  if  at  all,  out  of  a 
joint  contract  to  pay  commissions  for  the  sale  of  the 
whole  farm.  If  they  jointly  employed  appellee  to  sell 
the  farm  and  agreed  to  pay  him  one  dollar  per  acre 
commissions,  they  are  both  liable  and  the  fact  they 
were  not  tenants  in  common  but  owned  each  a  portion 
of  it  in  severalty,  is  immaterial.  There  was  evidence 
to  the  effect  that  they  both  employed  appellee  to  make 
the  sale. 

Fourth:  It  is  insisted  that  the  court  improperly 
permitted  a  witness,  Winnie  Hale,  introduced  by  appel- 
lant to  be  cross-examined  about  matters  which  had  not 
been  the  subject  of  her  examination  in  chief. 

After  the  close  of  the  evidence  on  both  sides  appellee 
asked  permission  to  recall  the  witness  for  further 
cross-examination  which  the  court   in    its    discretion 
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properly  admitted.  The  witness,  who  was  the  daugh- 
ter of  appellants,  had  testified  in  chief  that  appellee 
€ame  to  their  house  before  he  went  to  see  Clow  about 
selling  the  farm,  and  her  father  talked  to  appellee 
about  going,  and  he  said  he  would  go  and  not  charge 
a  cent  if  her  father  would  furnish  him  a  horse. 

Without  going  into  the  details  it  appears  the  ques- 
tions asked  the  witness  were  about  a  subsequent  state- 
ment she  should  have  made  to  Mrs.  Hedrick  in  the 
presence  of  Sylvia  Hale  that  she  did  not  know  what 
price  was  agreed  to  be  paid  appellee  for  selling  the 
land.  She  denied  making  the  statement  to  Mrs.  Hed- 
rick, and  the  latter  and  Sylvia  Hale  were  called  and 
testified  she  did  make  it. 

If  the  witness,  Winnie  Hale,  made  the  statement  to 
Mrs.  Hedrick,  evidence  of  it  tended  to  impeach  and 
discredit  her  testimony  that  appellee  said  he  woujd 
charge  nothing  for  his  services  and  it  was  competent 
evidence  after  laying  the  foundation.  In  this  connec- 
tion it  is  complained  that  the  witnesses  called  to  im- 
peach Winnie  Hale  testified  that  appellant,  Mary  Hale, 
said  in  the  same  conversation  that  there  was  money 
enough  to  pay  appellee  and  she  didn't  see  why  it  was 
not  paid.  Mary  Hale  being  a  party  to  the  suit,  the  evi- 
dence was  competent  against  her  as  a  declaration  by 
a  party,  and  appellants  had  the  right  to  meet  it  if 
they  had  offered  to  do  so,  even  if  the  evidence  had  been 
concluded.  The  court  in  its  discretion  may  permit  the 
introduction  of  evidence  out  of  the  regular  order,  giv- 
ing the  other  party  the  right  to  introduce  evidence  to 
meet  it. 

Fifth :  It  is  lastly  contended  that  three  instructions 
given  for  appellee  did  not  require  the  jury  to  found 
their  belief  upon  the  evidence.  The  instructions  are 
faulty  in  this  regard  but  we  think  the  jury  could  not 
have  been  misled  to  go  outside  of  the  evidence.  Other 
instructions  told  the  jury  appellee  must  prove  his  case 
by  a  preponderance  of  the  evidence ;  that  the  burden  of 
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proof  was  upon  him,  and  that  the  issue  between  the 
parties  could  only  be  proved  in  law  by  a  preponder- 
ance of  the  evidence,  and  if  appellee  had  failed  to  prove 
a  just  claim  against  appellants  by  a  preponderance 
of  the  evidence  the  jury  should  find  for  the  appellants. 

We  think  the  omission  in  the  instructions  complained 
of  was  harmless.  Heffernan  v.  Bail,  109  111.  App.  231. 
**The  instructions  must  be  taken  as  a  series  and  where 
there  are  other  instructions  in  the  series  that  fully 
cover  the  error  complained  of  it  is  cured. '^  Hampton 
V.  Lackens,  72  111.  App.  442 ;  Village  of  Mansfield  v. 
Moore,  124  111.  133 ;  Spies  v.  The  People,  122  id.  1. 

Perceiving  no  error  in  the  case  warranting  a  re- 
versal of  the  judgment,  it  is  affirmed. 

Affirmed. 


Arthur  Staudt,  Appellee,  v.  Murphysboro  Electric  Rail- 
way, Light,  Heat  &  Power  Company,  Appellant. 

Damages — how  determined  in  action  for  injury  to  reversionary  interest. 
In  an  action  by  the  owner  of  the  fee  to  real  estate  to  recover  damages 
for  injury  thereto  the  amount  of  damages  suffered  by  the  owner  of 
the  life  estate  should  be  eliminated. 

Appeal  from  the  Circuit  Court  of  Jackson  county;  the  Hon.  W.  F. 
Ellis,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1911.    Reversed  and  remanded.    Opinion  filed  March  21,  1912. 

E.  J.  McElvain  and  Otis  F.  Glenn,  for  appellant. 

George  W.  Andrews  and  Charles  E.  Feirioh,  for 
appellee. 

Mr.  Justice  Shirley  delivered  the  opinion  of  the 
court. 
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-       I    I  III  I  _  ■    .   ■ — 

Appellee  recovered  a  judgment  of  four  hundred  dol- 
lars damages  alleged  to  have  resulted  to  his  property 
from  the  excavation  of  a  street. 

It  was  charged  in  the  declaration  that  appellant 
wrongfully  and  negligently  cut  down  and  excavated 
Walnut  Street  in  the  city  of  Murphysboro,  in  front  of 
the  property  of  appellee,  and  constructed  an  iron  fence 
along  the  sidewalk  to  the  damage  of  appellee. 

It  appeared  from  the  evidence  on  the  trial  that  the 
premises  of  appellant  described  as  lot  one  and  the 
east  half  of  lot  two  in  block  four,  Logan 's  Second  Ad- 
dition to  the  city  of  Murphysboro,  fronted  on  Walnut 
street,  and  that  appellee  excavated  the  street  along 
there  to  a  depth  of  from  three  to  ten  feet,  walled  the 
sides  with  concrete  and  constructed  within  the  excava- 
tion a  street  railroad  track.  Prior  to  the  work  of  ex- 
cavation the  street  was  accessible  to  the  premises  of 
appellee  to  drive  to  and  from  the  house  but  not  so 
afterwards. 

The  evidence  of  witnesses  introduced  by  appellee  of 
the  damages  resulting  to  the  property  in  depriving  it 
of  its  accessibility  to  the  street,  varied  from  eight  hun- 
dred dollars  to  two  thousand  dollars,  while  a  number 
of  witnesses  testified  on  behalf  of  appellant  that  there 
was  no  depreciation  in  value  caused  by  the  excavation. 
The  jury  by  agreement  viewed  the  premises  and  after 
hearing  the  evidence  returned  a  verdict  in  favor  of 
appellee  and  assessed  the  damages  at  the  sutn  of  four 
hundred  dollars  upon  which  judgment  was  entered. 

It  is  contended  here  that  the  trial  court  erred  in 
ruling  upon  the  admissibility  of  evidence,  and  in  re- 
fusing to  instruct  the  jury  that  the  recovery  of  appellee 
should  be  limited  to  the  damages  resulting  to  his  inter- 
est in  the  property.  It  appeared  from  the  evidence  that 
appellee  ^s  father  was  the  owner  in  fee  of  the  premises 
and  that  he  died  in  1909  leaving  appellee  his  only  heir 
at  law  and  also  leaving  a  widow.  The  widow  and  ap- 
pellee occupied  the  property  as  a  homestead  at  the 
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time  of  the  father's  death  and  so  continued  to  occupy 
it.  This  evidence  was  sufficient  in  the  absence  of  evi- 
dence to  the  contrary  to  show  that  the  father  died  in- 
testate, that  the  widow  had  a  life  estate  in  the  property 
of  homestead  and  dower,  and  that  appellee  was  by  in- 
heritance the  owner  in  fee  subject  to  the  life  estate  of 
the  widow. 

Appellee  asked  a  witness  what  damage  the  construc- 
tion of  the  cut  would  have  on  the  value  of  the  prop- 
erty. Appellant  objected  on  the  ground  the  widow  had 
an  estate  of  dower  and  homestead  and  the  amount  of 
damages  to  appellee  should  be  confined  to  his  interest 
in  the  property.  The  court  overruled  the  objection  and 
the  witness  answered  the  property  was  damaged  one 
half,  two  thousand  dollars.  The  court  also  refused  to 
instruct  the  jury  on  behalf  of  appellant  that  the  jury 
could  not  return  a  verdict  for  the  full  amount  of  depre- 
ciation in  market  value  but  only  for  the  depreciation  of 
his  interest  in  the  premises.  If  damages  resulted  to 
the  premises  from  the  excavation  in  the  street  the  life 
estate  of  the  widow  was  affected  as  well  as  the  interest 
of  appellee  but  in  different  degree.  '*A  life  interest  or 
a  term  of  years  may  be  carved  out  of  the  fee.  In  such 
case  the  tenant  for  life  or  lessee  as  well  as  the  remain- 
derman or  lessor  is  entitled  to  compensation  for  that 
interest.  Every  person  having  any  interest  partial  or 
temporary  or  permanent  and  absolute  is  entitled  to 
damages  proportioned  to  the  injury  to  that  interest. 
The  division  of  ownership,  however,  cannot  operate  to 
subject  the  eondemning  party  to  payment  of  greater 
damages  than  if  one  person  had  a  complete  and  per- 
fect title."  Suth.  on  Dam.  Vol.  3,  p.  447.  This  is  the 
rule  in  taking  property  for  public  use  and  is  the  rule 
here. 

In  estimating  damages  to  appellee 's  reversionary  in- 
terest, the  life  estate  of  the  widow  should  have  been 
considered  in  determining  what  proportion  of  the  dam- 
ages to  the  whole  estate  was  suffered  by  the  widow  and 
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what  proportion  by  appellee.  The  court  erred  in  over- 
ruling the  objection  to  the  evidence  referred  to  and  in 
refusing  appellant's  instruction.  The  judgment  is  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Moatpelier  Cup  &  Metal  Works,  Appellaat,  v.  J.  E.  Dil- 
saver et  ah,  Appellees. 

Receivership — right  of  receiver  to  appeal,  A  receiver  is  not  en- 
titled to  appeal  from  an  order  which  merely  discharges  him.  If,  how- 
ever, the  order  in  question  fails  to  protect  him  with  respect  to 
disbursements  made  by  him  which  are  properly  chargeable  upon  the 
property  he  has  the  right  to  obtain  a  review  of  such  order. 

Mechanic's  lien.  Appeal  from  the  Circuit  Court  of  Perry  county; 
the  Hon.  George  A.  Crow,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1911.  Modified  and  affirmed.  Opinion  filed  March 
21,  1912. 

B.  W.  Pope  and  W.  0.  Edwards,  for  appellant. 
Sprigg  &  GiLSTER  and  A.  R.  Dry,  for  appellees. 

Mr.  Justice  Shirley  delivered  the  opinion  of  the 
court. 

At  the  May  term  of  the  Perry  County  Circuit  Court 
appellant  filed  a  bill  for  a  mechanic's  lien  against  J.  E. 
and  Margaret  Dilsaver,  owners  of  the  premises  against 
which  the  lien  was  claimed,  also  making  certain  mort- 
gagees of  the  premises  parties  defendant.  A  decree 
was  entered  directing  a  sale  of  the  premises  in  default 
of  pajonent  of  the  amount  found  by  the  decree  to  be 
due,  and  Samuel  R.  Haines  was  appointed  receiver  to 
manage  and  operate  a  flour  mill  located  on  the  prem- 
ises, until  the  property  should  be  redeemed,  or  until 
the  further  order  of  the  court. 
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The  property  was  sold  under  the  decree  on  Septem- 
ber 24, 1910.  ■  On  July  25, 1911,  appellee  J.  E.  Dilsaver, 
filed  a  sworn  petition  alleging  there  was  no  need  for  a 
receiver  and  praying  for  his  removal.  To  this  petition 
the  receiver  filed  his  sworn  answer  and  the  cause  was 
heard  upon  the  petition  and  answer.  The  court  granted 
the  prayer  of  the  petition  and  entered  an  order  dis- 
charging the  receiver  and  ordering  him  to  let  the  peti- 
tioner Dilsaver  into  possession  of  the  premises.  The 
court  further  decreed  that  the  report  of  the  receiver  be 
reserved  for  the  future  consideration  of  the  court. 
From  this  order  the  receiver,  Samuel  R.  Haines,  prayed 
and  perfected  an  appeal. 

A  motion  has  been  made  in  this  court  to  dismiss  the 
appeal  which  has  been  taken  with  the  case  for  dispo- 
sition. 

It  appears  from  the  averments  of  the  petition  and 
answer  that  at  the  sale  of  the  property  it  was  sold  to 
the  complainants  in  the  original  bill  for  the  debt,  in- 
terest and  costs  found  to  be  due  under  the  decree,  from 
which  sale  the  petitioner  Dilsaver  would  be  entitled  to 
redeem.  It  further  appears  that  after  the  receiver  was 
appointed  he  took  possession  of  a  flour  mill  located  on 
the  premises  and  managed,  controlled  and  operated  it 
until  his  discharge  and  that  during  the  period  of  his 
receivership  he  expended  considerable  sums  in  the  way 
of  repairs  and  improvements  which  he  claims  were 
necessary  in  its  operation  and  which  he  claims  he  was 
under  the  decree  appointing  him  authorized  to  expend 
and  that  he  is  entitled  to  be  repaid.  It  further  appears 
from  the  answer  that  Dilsaver  is  insolvent  with  no 
means  to  redeem  from  the  sale  and  that  the  entire  value 
of  the  mill  and  the  premises  does  not  exceed  the  sum 
due  under  the  decree  together  with  the  sums  expended 
for  repairs  and  improvements.  The  receiver  asks  for 
a  reversal  of  the  order  discharging  him  and  ordering 
him  to  put  Dilsaver  in  possession,  so  that  he  may  con- 
tinue to  operate  the  mill  and  repay  himself  for  the 
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amount  due  him  for  said  expenditures  and,  in  addition, 
for  his  compensation  as  receiver. 

On  the  motion  of  Dilsaver  to  dismiss  the  appeal,  it  is 
contended  by  appellees  it  is  not  a  final  order  from 
which  the  receiver  can  prosecute  an  appeal.  The  order 
was  not  a  final  order  in  so  far  as  it  settled  his  right  to 
be  repaid  any  sums  which  might  be  due  him  for  repairs, 
unprovements  and  compensation.  The  order  discharg- 
ing him  reserves  all  such  questions  for  the  future  con- 
sideration of  the  court  and  was  not  final,  as  it  did  not 
settle  his  accounts  and  no  appeal  would  lie  from  that 
portion  of  the  order.    Nor  could  the  receiver  appeal 
from  an  order  of  the  court  discharging  him  as  receiver. 
Being  merely  an  officer  of  the  court  without  any  right 
or  interest  in  the  litigation,  the  court  had  the  right  to 
discharge  him  at  any  time  and  he  could  not  appeal  from 
the  order.    High  on  Eeceivers,  3rd  Ed.  836.    Such  an 
order  is  interlocutory  and  there  can  be  no  appeal  from 
it.    Farson  et  al.  v.  Gorham,  117  111.  137 ;  Chicago  Steel 
Works  V.  111.  Steel  Co.,  153  id.  9 ;  French,  Eeceiver,  v. 
Genoa  Junction  Ice  Co.,  82  111.  App.  page  318.    We 
fire  of  opinion,  however,  that  the  failure  of  the  court 
to  make  any  provision  in  its  order  for  the  protection 
^f  the  receiver  for  the  payment  out  of  the  property  of 
80y    amount    found    due    him,    properly   chargeable 
ag'ainst  the  property,  gave  him  the  right  to  appeal. 
It  ^^lay  be  the  property  will  become  chargeable  with 
the  compensation  of  the  receiver  and  for  his  proper 
expenditures,  and  for  his  protection  the  court  should 
^y  its  order  have  kept  it  under  control  or  should  have 
aeclai-ed  a  lien  upon  it  for  that  purpose. 

^Vhen  it  becomes  the  duty  of  a  court  of  equity  to 

take  property  under  its  own  charge  through  a  receiver, 

the  Property  becomes  chargeable  with  the  necessary  ex- 

pc^ses  incurred  in  taking  care  of  and  saving  it,  includ- 

^^8  the  allowance  to  the  receiver  for  his  services.  He 

18  the  officer  and  agent  of  the  court  and  not  of  the 

parties,  and  it  is  a  right  of  the  court  essential  to  its 
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own  efficiency  in  the  protection  of  things,  so  situated 
to  keep  them  under  its  control  until  such  allowances 
are  paid  or  secured  to  be  paid.''  Knickerbocker  v. 
McKindley  Coal  Co.,  172  111.  535.  To  the  same  effect 
is  High  on  Receivers,  sec.  796. 

The  motion  to  dismiss  the  appeal  is  denied.  Aside 
from  the  want  of  appellant's  right  to  appeal  from  the 
order  discharging  him  as  receiver,  we  are  of  opinion 
there  was  no  further  need  of  a  receiver  and  the  order 
of  discharge  was  right,  but  the  order  was  erroneous  in 
not  declaring  a  lien  upon  the  property  to  secure  the  re- 
ceiver. The  decree  is  therefore  modified  and  affirmed 
so  as  to  give  Samuel  R.  Haines,  receiver,  a  lien  upon 
the  property  described  in  the  decree  to  secure  him  in 
his  proper  charges  and  compensation  as  receiver  which 
he  may  hereafter  be  found  entitled  to  receive.  In  all 
other  respects  the  decree  is  affirmed. 

Decree  modified  and  affirmed. 


Lewis  E.  Stevens  et  al.,  Appellees,  v.  W.  E.  Moreaous  et 

ah,  Appellants. 

1.  Nuisances — tvhat  not.  Theatres  conducted  properly  and  fo 
located  as  not  FeriouBly  to  annoy  the  neighborhood  are  not  nuisances 
per  86  at  common  law,  and  only  become  nuisances  when  they  are  used 
for  the  exhibition  of  immoral  and  vicious  plays  or  when  they  call 
together  disorderly  and  vicious  people. 

2.  Injunctions — when  restraining  theatrical  performance  on  Sun- 
day erroneous.  Held,  under  the  evidence,  that  it  did  not  appear  that 
the  proposed  play  was  improper  or  immoral  and  that  the  restraining  of 
its  production  upon  the  Sabbath  day  was  not  justified  either  upon  the 
ground  that  it  was  a  nuisance  or  that  it  would  disturb  the  public 
peace. 
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Bill  in  equity.  Appeal  from  the  Circuit  Court  of  Crawford  county; 
the  Hon.  Enoch  E.  Newlin,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1911.  Heversed  and  remanded  with  directions. 
Opinion  filed  March  21,  1912. 

Parker  &  Crowley  and  Parker  &  Eagleton,  for  ap- 
pellants. 

M.  E.  Cox,  George  W.  Jones,  Bradbury  &  Gaines 
and  J.  A.  MacHatton,  for  appellees. 

Mr.  Justice  Shirley  delivered  the  opinion  of  the 
court. 

Appellees,  citizens  and  property  owners  residing  in 
the  city  of  Robinson,  filed  their  bill  in  equity  for  an 
injunction  against  appellants  in  which  it  was  charged 
that  the  Opera  House  was  located  in  a  populous  por- 
tion of  said  city,  and  was  used  for  public  shows  and 
entertainments ;  that  it  was  under  the  control  of  appel- 
lant Morenous  who  had  engaged  with  appellants 
Powell  &  Cohan  Stock  Company  that  the  latter  give, 
and  that  they  intended  to  give  a  public  show  on  the 
stage  of  said  Opera  House  on  the  forthcoming  Sunday, 
January  29 ;  that  said  show  was  of  a  comic,  frivolous 
and  unsavory  character,  unfit  for  public  exhibition  on 
a  Sunday;  that  it  would  disturb  the  peace  and  good 
order  of  society,  was  unfit  to  be  seen  or  listened  to  by 
young  men  and  women,  and  would  debauch  the  public 
morals.  The  bill  prayed  a  writ  of  injunction  restrain- 
ing appellants  from  exhibiting  the  said  show,  or  any 
other  show  or  amusement  which  would  disturb  or  tend 
to  disturb,  the  peace  and  good  order  of  society  in  said 
city. 

A  temporary  writ  of  injunction  was  issued  as  prayed 
after  which  there  was  an  amendment  to  the  bill  in 
which  it  was  further  charged  that  such  exhibition 
would  be  a  public  and  private  nuisance,  and  would  de- 
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predate  the  value  of  the  property  of  appellees  and 
other  citizens  of  said  city.  Answers  being  filed  deny- 
ing the  material  averments  of  the  bill,  the  cause  was 
heard  by  the  chancellor  upon  the  testimony  of  wit- 
nesses examined  before  him. 

The  court  found  the  equities  with  appellees  and 
found  that  if  the  show  had  been  given  on  Sunday,  Jan- 
uary 29,  it  would  have  been  a  nuisance;  would  have 
caused  great  financial  damage  to  complainants,  and 
would  have  greatly  depreciated  the  value  of  property 
in  said  city.  The  decree  perpetually  enjoined  appel- 
lants from  exhibiting  said  show  on  any  Sunday  within 
said  city,  or  any  other  show  or  performance,  on  any 
Sunday  in  said  city,  which  would  create  a  nuisance  or 
depreciate  the  value  of  complainants'  property. 

In  turning  to  the  transcript  of  the  testimony  con- 
tained in  the  record  for  evidence  of  the  threatened 
nuisance  it  was  alleged  would  result  from  the  acts  of 
appellants,  we  find  that  the  city  of  Eobinson  was  a 
progressive  growing  city  in  the  oil  regions,  and  con- 
tained about  six  thousand  inhabitants;  that  it  had  an 
Opera  House  where  exhibitions  and  shows  were  given 
for  the  amusement  and  diversion  of  such  of  the  public 
as  wished  to  patronize  them ;  that  appellant  Morenous, 
who  was  the  manager  of  the  Opera  House,  gave  out  by 
advertisements  that  he  would  present  to  the  public  on 
Sunday  evening  January  29th,  at  the  Opera  House,  a 
performance  called  '* Yankee  Doodle  Boy*'  charged  in 
the  bill  as  being  a  frivolous  and  immoral  show  which 
would  disturb  the  peace  and  good  order  of  society  and 
would  debauch  the  public  morals. 

From  the  testimony  of  appellees'  witnesses  we  are 
unable  to  find  out  anything  whatever  about  the  pro- 
posed performance,  none  of  them  ever  having  seen  it. 
From  the  witnesses  introduced  by  appellants,  it  ap- 
pears the  show  had  singing,  dancing  and  chorus,  sing- 
ing of  the  latest  popular   songs,   and   described   the 
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dresses  of  the  females  of  the  troupe  as  coming  below 
the  knees,  the  limbs  being  exposed  to  some  extent 
above  the  ankles.  All  the  witnesses  who  had  seen  the 
performance  testified  there  was  nothing  obscene, 
vulgar  or  immoral  about  it.  Theatres  conducted  prop- 
erly and  so  located  as  not  to  seriously  annoy  the  neigh- 
borhood are  not  nuisances  per  se  at  common  law,  and 
only  become  nuisances  when  they  are  used  for  the  ex- 
hibition of  immoral  and  vicious  plays  or  when  they  call 
together  disorderly  and  vicious  people.  Wood  on 
Nuisances,  Par.  52.  There  was  no  evidence  in  the  case 
tending  to  show  the  play  itself  was  of  the  character 
that  could  be  termed  a  nuisance. 

It  is  the  contention  of  appellees  that  such  perform- 
ance on  the  Sabbath  day  if  it  depreciates  the  value  of 
property  in  the  city  is  a  nuisance  which  a  court  of 
equity  has  power  to  restrain. 

Secular  amusements  on  the  Sabbath  day  are  not  in 
themselves  unlawful  except  the  good  order  and  peace 
of  society  are  disturbed  thereby.  Kurd's  Stat.  Chap. 
58,  sec.  261 ;  Eden  v.  The  People,  161  111.  296. 

Whether  the  peace  and  good  order  of  society  would 
have  been  disturbed  by  the  intended  performance  of 
the  *' Yankee  Doodle  Boy''  on  Sunday  evening  is  left 
in  uncertainty  as  there  was  no  performance. 

If  it  can  be  said  that  the  gathering  of  persons  about 
the  office  and  the  sale  of  tickets  on  Sunday  was  a  part 
of  and  connected  with  the  show,  there  is  some  evidence 
of  a  gathering  of  persons  there  and  that  some  of  the 
witnesses  regarded  it  as  unseemly,  and  a  desecration 
of  the  Sabbath  day. 

There  was  no  gathering  of  noisy  crowds;  no  dis- 
order ;  no  disturbance  of  the  peace,  and  the  only  effect 
was  that  it  was  not  agreeable  to  some  of  those  who 
passed,  and  who  disliked  any  secular  amusements  or 
occupations  on  the  Sabbath  day.  This  we  think  was 
not  sufficient  to  show  that  the  peace  and  good  order 
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of  society  were  disturbed,  nor  is  the  evidence  suflScient 
to  show  that  if  the  Sunday  evening  performance  had 
taken  place  it  would  have  been  of  such  nature  as  to 
violate  the  statute. 

Any  sort  of  secular  occupations  and  amusements  on 
Sunday  are  offensive  to  many  people  who  believe  in 
"remembering  the  Sabbath  day,"  and  many  people 
without  religious  scruples  abstain  from  them  out  of 
respect  for  the  feelings  of  those  who  object  to  them, 
but  there  are  many  others  who  devote  the  day  to  amuse- 
ments and  diversions.  The  law  does  not  undertake  to 
regulate  them  in  this  regard,  but  permits  them  the 
widest  liberty  in  seeking  their  amusements  and  enjoy- 
ing thefm,  so  long  as  they  do  not  violate  the  law  or 
offend  against  the  peace  and  good  order  of  society. 
We  are  of  opinion  the  evidence  was  not  sufficient  to 
show  that  there  was  or  would  have  been  any  violation 
of  the  statute. 

Even  if  the  evidence  showed  that  the  performance 
would  be  vicious  and  immoral  or  that  there  would  be 
a  violation  of  the  statute  the  evidence  in  this  record 
fails  to  show  there  would  be  any  injury  to  property 
rights.  If  the  mere  speculative  opinions  of  witnesses 
that  property  would  be  depreciated  are  of  any  value, 
the  manifest  weight  of  the  evidence  is  there  would  be 
none.  There  was  no  evidence  that  any  one  left  the 
city  or  would  leave  it  on  account  of  such  a  show  on  Sun- 
day. There  was  no  fact  stated  upon  which  to  base 
any  opinion  that  the  price  of  property  would  be  there- 
by depreciated. 

It  is  a  fundamental  principle  that  the  subject-matter 
of  the  jurisdiction  of  equity  is  the  protection  of  pri- 
vate property  and  eivil  rights.  Its  courts  will  not 
punish  or  prevent  criminal  or  immoral  acts  if  they  do 
not  violate  private  rights,  nor  will  they  restrain  the 
commission  of  crimes  or  enforce  moral  obligations  or 
duties  in  the  absence  of  injury  to  property  rights.  In 
all  such  cases  there  is  an  ample  remedy  at  law  and 
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courts  of  equity  will  not  interfere.  High  on  Injunc- 
tions, Par.  20;  Cope  v.  Dist.  Fair  Assn.,  99  111.  489; 
Harding  v.  Am.  Glucose  Co.,  182  id.  551. 

We  are  of  opinion  the  evidence  in  the  case  furnished 
no  ground  for  relief  in  a  court  of  equity  and  the  decree 
of  the  Circuit  Court  will  be  reversed  and  remanded 
with  directions  to  dismiss  the  bill  and  dissolve  the  in- 
junction. 

Reversed  and  remanded  with  directions. 


The  People  of  the  State  of  Illinois,  Appellees,  v.  James  W. 

Templemaa  et  ah,  Appellants. 

1.  Bonds — "burden  of  proof  to  show  fraud  hy  public  official.  If  it 
is  alleged  that  a  public  official  has  by  fraud  obtained  money  which  he 
has  Dot  earned  the  burden  to  establish  such  fraud  is  upon  the  plaintiff. 

2.  Evidence — when  rule  that  plaintiff  not  required  to  prove  nega- 
tive allegation  does  not  apply.  While  the  rule  is  that  the  plaintiff  is 
not  required  to  prove  a  negative  allegation  where  the  knowledge  of  ifc 
lias  peculiarly  within  the  knowledge  of  the  other  party  yet  such  rule 
does  not  apply  where  the  allegation  is  that  the  public  official  obtaine<l 
money  by  making  a  representation  that  he  had  rendered  services  where 
he  had  not  in  fact  done  so. 

Action  of  debt.  Appeal  from  the  Circuit  Court  of  Wayne  county; 
the  Hon.  William  H.  Green,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1911.  Reversed  and  remanded.  Opinion  filed  March 
21,  1912. 

D.  G.  Thompson,  for  appellants. 

B.  E.  Thomas  and  H.  S.  Burgess,  for  appellees. 

Mr.  Justice  Shirley  delivered  the  opinion  of  the 
court. 

This  was  an  action  of  debt  against  appellant  Temple- 
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man  and  the  sureties  on  his  official  bond  executed  by 
him  as  superintendent  of  schools  in  Wayne  county  to 
which  office  he  was  elected  and  qualified  in  November, 
1902.  He  served  until  the  expiration  of  his  term  in 
December,  1906. 

The  breach  alleged  in  the  declaration  was  that  Tern- 
pieman  did  not  faithfully  discharge  the  duties  of  his 
office  according  to  law,  but  that  he  made  false  reports 
to  the  county  board  to  the  number  of  622  days  he  spent 
in  visiting  schools,  and  thereby  induced  the  board  to 
audit  fraudulent  bills  in  his  favor  for  that  amount  for 
expenses,  which  the  county  clerk  certified  to  the  auditor 
of  public  accounts  for  payment,  and  that  the  auditor 
issued  his  warrants  to  Templeman  in  the  sum  of  $622, 
all  of  which  were  fraudulent,  and  that  said  Templeman 
had  not  visited  the  schools  any  of  the  622  days  for 
which  he  was  paid.  Several  pleas  were  filed  among 
which  were  pleas  of  performance  and  non  damnificatus. 
The  cause  was  tried  by  a  jury  and  resulted  in  a  ver- 
dict and  judgment  against  appellants  for  the  sum  of 
$622  damages,  from  which  this  appeal  is  prosecuted. 

On  the  part  of  appellee  the  evidence  disclosed  that 
during  his  term  requisitions  were  made  by  Templeman 
from  time  to  time  upon  the  auditor  of  public  accounts 
for  divers  sums  for  expenses  claimed  by  Templeman 
to  have  been  earned  by  him  in  visiting  schools,  amount- 
ing in  the  aggregate  to  the  sum  of  $642.  These  requi- 
sitions were  approved  by  the  county  board  of  super- 
visors and  warrants  were  issued  by  the  auditor  to 
Templeman  and  he  received  the  money. 

It  was  and  is  claimed  by  appellee  in  support  of  the 
breach  alleged  in  the  declaration,  that  Templeman  dur- 
ing his  term  visited  the  schools  but  20  days,  and  that 
$622  of  the  moneys  received  by  him  were  not  earned 
but  were  obtained  by  him  by  false  and  fraudulent  re- 
ports to  the  county  board  upon  which  the  claims  were 
audited  by  the  board  and  certified  by  the  county  clerk. 

Templeman  was   sworn   and   testified   that  a  book 
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shown  him  was  one  of  the  books  kept  by  him  for  school 
visitation  in  Wayne  county ;  that  the  book  was  a  mem- 
orandum of  his  visits  to  the  schools ;  that  he  kept  other 
memorandum  books  of  the  kind  until  he  made  his  an- 
nual reports  to  the  county  board,  and  after  they  were 
passed  on  by  the  board  they  were  destroyed  because  of 
some  personal  things  contained  in  them  about  teachers ; 
that  the  book  shown  him  was  only  one  of  the  books  in 
which  he  made  memoranda  and  did  not  contain  all  the 
visits  he  made.  This  book  shows  twenty  visits  and  is 
the  only  book  or  memoranda  of  Templeman  showing 
visits  appearing  in  the  evidence;  none  other  having 
been  found  by  his  successor.  When  asked  by  his  suc- 
cessor in  office  for  the  record  which  would  correspond 
with  his  reports  of  visits,  Templeman  said  the  one 
memorandum  book  above  mentioned  was  the  only  one 
he  had.  It  appears  from  the  testimony  of  members  of 
the  county  board  that  Templeman  made  quarterly  re- 
ports of  the  number  of  visits  without  specifying  the 
particular  schools  which  were  sworn  to  by  him,  approv- 
ed by  the  claims  committee,  and  allowed  by  the  board, 
and  at  one  time  he  was  requested  to  go  before  the  board 
to  make  a  statement  concerning  the  number  of  days  he 
had  visited  schools  which  he  did,  but  presented  no  book 
containing  an  account  of  his  visits  and  his  report  was 
partially  approved. 

It  is  apparent  the  county  board  was  satisfied  with 
his  reports  to  the  extent  they  were  approved  and  al- 
lowed. 

Appellee  introduced  the  memorandum  book  of  Tem- 
pleman which  shows  a  number  of  visits  of  particular 
schools,  during  his  term,  and  there  is  undisputed  evi- 
dence that  he  visited  enough  other  schools  to  credit 
him  with  at  least  fifty  or  sixty  days  of  visits  includ- 
ing  the  number  shown  by  the  book  introduced  by  ap- 
pellees. 

Templeman  did  not  make  such  reports  to  the  board 
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as  the  law  required  but  this  circumstance  is  not  of 
itself  sufficient  to  show  his  reports  were  false.  It 
was  his  duty  to  make  such  reports  and  the  board 
should  have  required  them,  but  this  of  itself  is  not 
sufficient  proof  the  reports  he  did  make  and  which 
were  allowed  were  false  and  fraudulent.  Neither  is 
the  additional  fact  that  he  kept  no  book  of  his  visits 
in  the  nature  of  a  record,  as  the  law  did  not  require 
him  to  keep  such  book.  In  this  action  where  fraud  is 
charged  the  burden  is  upon  appellee  to  prove  that 
averment.  The  law  does  not  in  this  case  require  of 
appellants  that  they  prove  visits  charged  by  Temple- 
man,  but  the  burden  is  cast  upon  appellee  to  prove  the 
breach  alleged  that  he  did  not  make  the  visits. 

It  is  the  rule  that  in  suits  upon  official  bonds  if  it 
is  shown  that  public  moneys  have  come  to  the  hands 
of  the  principal  which  he  has  not  accounted  for  or 
turned  over  to  his  successor,  the  burden  of  showing 
why  he  has  not  accounted  for  it  or  turned  it  over  is 
upon  the  principal  and  sureties  on  the  bond.  Estate 
of  Ramsey  v.  The  People,  97  111.  App.  283.  It  is  the  rule 
also  that  the  plaintiff  is  not  required  to  prove  a  nega- 
tive allegation  where  the  knowledge  of  it  lies  peculiar- 
ly within  the  knowledge  of  the  other  party  but  the 
burden  of  proof  is  in  such  case  upon  the  defendant. 
We  are  of  opinion  this  rule  of  evidence  does  not  apply 
here  and  that  the  burden  is  upon  appellee  to  prove 
the  fraud  charged  in  the  declaration.  Greenleaf  on 
Ev.,  Vol.  1,  9th  ed.,  Sec.  80. 

The  evidence  fails  to  show  how  many  of  such  visits 
he  failed  to  make  but  does  show  affirmatively  as  far 
as  it  goes  that  he  was  so  employed  more  than  twenty 
days  which  the  verdict  allowed  him  out  of  a  total  of 
six  hundred  and  forty-two. 

The  evidence  shows  there  were  one  hundred  and 
sixty  schools  with  one  hundred  and  ninety-five  teachers 
in  the  county,  less  than  one-third  of  whom  testified 
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concerning  Templeman 's  visits.  As  to  how  many  days 
he  was  employed,  if  any,  in  visiting  the  other  schools 
the  evidence  is  silent.  The  evidence  also  shows  it  was 
possible  for  him  to  have  made  the  visits  for  which 
he  charged  during  his  term.  For  such  as  he  made  he 
would  be  entitled  to  pay  at  the  rate  of  one  dollar  per 
day.  If  he  has  been  paid  more,  either  through  fraud 
or  mistake,  the  appellee  has  the  right  to  recover  it 
back,  but  the  evidence  in  this  record  does  not  support 
the  verdict  and  judgment,  and  the  court  erred  in  not 
allowing  appellants'  motion  for  a  new  trial. 

It  is  not  necessary  to  consider  the  other  errors  as- 
signed. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Ferdinaad  Oraaaemaan,  Plaiatiff  ia  Error,  v.  Louis  Meyer 

et  al.,  Defendants  in  Error. 

1.  Evidence — when  of  revocation  incompetent,  A  letter  containing 
an  alleged  revocation  of  a  license  is  not  competent  unless  relied  upon 
in  the  pleadings. 

2.  Appeals  and  errors — when  admission  of  erroneous  evidence 
waived  by  instructions.  If  a  letter  be  improperly  admitted  because 
not  relied  upon  in  tbe  pleadings  such  error  is  waived  by  the  asking 
of  an  instruction  which  treated  the  pleadings  as  sufficient  to  raise  the 
issue. 

3.  Statute  op  Frauds — when  licence  within.  Held,  that  a  parol 
license  authorizing  tbe  erection  of  a  telephone  pole  was  within  the 
Statute  of  Frauds  and  was  revocable  at  the  will  of  the  licensor. 

4.  Instructions — submitting  qtiestions  of  law.  An  instruction  which 
leaves  to  the  jury  the  determination  as  to  what  are  material  allega- 
tions is  erroneous. 

5.  Instructions — ignoring  issues.  An  instruction  directing  a  ver- 
dict must  not  ignore  a  material  element  in  evidence  but  must  contain 
all  the  elements  authorizing  the  verdict. 
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Trespass.  Error  to  the  Circuit  Court  of  Bandolpb  county;  the  Hon. 
L.  Bernreut£R,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,   1911.     Heversed  and  remanded.     Opinion  filed  March  21,   1912. 

Sprigq  &  GiLSTER,  f  OF  plaintiflf  in  error. 

A.  E.  Crisler  and  A.  G.  Gordon,  for  defendant  in 
error. 

Mr.  Justice  Shirley  delivered  the  opinion  of  the 
court. 

This  was  an  action  of  trespass  to  real  property 
brought  by  plaintiff  in  error,  Grannemann,  hereinafter 
called  the  plaintiff,  against  the  defendants^  in  error, 
hereinafter  called  the  defendants.  The  verdict  and 
judgment  were  in  favor  of  defendants. 

The  declaration  charged  the  defendants  with  wrong- 
fully breaking  and  entering  the  lands  of  plaintiff  and 
with  digging  holes  therein,  erecting  telephone  poles 
and  stringing  wires  thereon  without  the  permission  of 
plaintiff.  There  was  a  plea  of  the  general  issue  and  a 
special  plea  that  defendants  entered  the  premises  by 
the  leave  and  license  of  plaintiff. 

It  appeared  plaintiff  was  the  owner  of  the  fee  of  a 
tract  of  land  over  which  there  was  located  a  highway. 
Defendants  dug  holes  along  the  north  side  of  the  high- 
way and  placed  poles  therein  upon  which  they  strung 
wires  to  use  as  an  extension  of  a  telephone  system 
owned  by  them.  There  is  some  conflict  in  the  evidence 
whether  the  holes  were  dug  and  poles  set  by  the  per- 
mission of  the  plaintiff. 

About  four  months  after  the  telephone  line  was 
erected  and  before  this  suit  was  brought,  plaintiff's 
attorneys  sent  a  letter  to  one  of  the  defendants  in 
which  he  was  advised  the  defendants  had  erected  and 
were  maintaining  two  sets  of  telephone  lines  in  the 
road  without  plaintiff's  consent  or  authority,  and  he 
proposed  that  if  they  would  remove  the  line  on  the 
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north  side  of  the  road  he  would  let  the  other  one  stand, 
if  not  he,  plaintiff,  proposed  to  take  action  under  the 
law  to  have  his  rights  adjusted.  This  letter  was 
brought  before  a  meeting  of  the  owners  of  the  line  but 
no  action  was  ever  taken  by  them.  This  letter  was  of- 
fered to  show  a  revocation  by  plaintiff  of  the  parol 
license  set  up  in  the  special  plea.  Defendants  objected 
on  the  ground  it  was  not  admissible  under  the  plead- 
ings. The  court  overruled  the  objections  and  admitted 
the  letter  in  evidence.  The  ruling  was  wrong.  No  rep- 
lication setting  up  a  revocation  was  filed  to  the  special 
plea  and  the  court  should  have  sustained  the  objec- 
tion. The  defendants,  however,  having  asked  an  in- 
struction upon  a  revocation  and  thus  treated  the  issue 
as  properly  formed,  cannot  now  complain  that  the 
question  was  not  in  issue  and  that  the  letter  was  not 
properly  admitted  in  evidence.  Kinney  v.  Bauer,  6 
111.  App.  267. 

Assuming  defendants  had  a  parol  license  to  place 
the  line  in  the  road  the  letter  was  in  our  judgment  suf- 
ficient evidence  of  an  express  revocation  of  the  license 
by  notice.  If  there  was  a  license  it  was  by  parol  and 
was  indefinite  and  uncertain. 

Such  license  is  within  the  Statute  of  Frauds,  cannot 
be  granted  by  parol,  and  is  void  and  revocable  at  the 
will  of  the  licensor.  Eagain  v.  Stout,  182  111.  645; 
Streator  Independent  T.  Co.  v.  Interstate  T.  Co.,  142 
111.  App.  183.  Even  if  the  defendants'  entry  was  at 
first  lawful,  remaining  in  possession  after  revocation 
makes  them  trespassers.  Eagain  v.  Stout,  supra;  Erst- 
while V.  Henke,  211  111.  273. 

The  first  instruction  given  for  defendants  was  er- 
roneous. It  told  the  jury  the  plaintiff  must  prove  the 
material  allegations  of  his  declaration,  without  advis- 
ing the  jury  in  any  instruction  what  the  material  alle- 
gations were,  submitting  to  them  a  question  of  law. 
Such  instruction  without  such  advice  has  been  often 
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condemned.  The  third,  fourth  and  fifth  instructions 
were  all  erroneous.  They  direct  a  verdict  ignoring  the 
material  question  of  the  revocation  of  the  license. 

An  instruction  directing  a  verdict  must  not  ignore  a 
material  element  in  evidence  but  must  contain  all  the 
elements  authorizing  the  verdict.  Partridge  v.  Cutler, 
168  111.  504.  Thajt  there  were  other  instructions  on  the 
question  of  a  revocation  does  not  cure  the  error  in 
these  instructions.    III.  Linen  Co.  v.  Hough,  91  111.  63. 

For  the  errors  indicated  the  judgment  is  reversed 
and  the  cause  remanded* 

Reversed  and  remanded. 


Anna  Morton,  Appellee,  v.  Fora  Robiason,  AdmV  etc.,  Ap- 
pellant. 

1.  CoNTBACTS — when  services  presumed  gratuitous.  Services  ren- 
dered by  one  relative  to  another  are  in  the  first  instance  presumed  to 
have  been  gratuitous. 

2.  Negotiable  instruments — when  purported  consideration  over- 
come. A  consideration  which  a  note  purports  is  overcome  by  showing 
that  the  services  rendered  by  the  payee  who  was  a  relative  of  the  maker 
were  such  that  there  could  be  no  liability  in  the  absence  of  an  express 
or  implied  promise  to  pay  therefor,  and  upon  such  a  showing  the  burden 
of  proof  shifts  to  show  that  there  was  a  liability  independently  of  the 
note. 

Appeal  from  the  Circuit  Court  of  Marion  county;  the  Hon.  Thomas 
M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1911.  Reversed  and  remanded  with  directions.  Opinion  filed  April 
12,  1912. 

Kagy  &  Vandbrvort  and  Albert  &  Matheky,  for 
appellant. 

NoLEMAN  &  Smith  and  Charles  H.  Holt,  for  ap- 
pellee. 
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Mr.  Justice  Shirley  delivered  the  opinion  of  the 
court. 

The  Circuit  Court  of  Marion  county  on  appeal  from 
the  Probate  Court,  allowed  a  claim  in  favor  of  appellee 
against  the  estate  of  J.  S.  Morton,  deceased,  for  the 
sum  of  $12,854.32,  and  rendered  a  judgment  that  the 
same  be  paid  as  a  claim  of  the  seventh  class.  The  ad- 
ministrator has  appealed  to  this  court.  The  claim  was 
allowed  on  a  note  which  reads  as  follows : 

'*  $10,000.00  Vernon,  Illinois,  Jan.  3,  1907. 

One  year  after  date,  we,  or  either  oif  us,  promise  to 

pay  to  the  order  of  Anna  Morton,  Ten  Thousand 

1-00  Dollars  for  value  received,  with  interest  at 

the  rate  of  seven  per  cent,  per  annum,  payable  annually 
from  date. 

In  case  default  is  made  in  the  payment  of  this  note, 
or  the  interest  thereon,  according  to  tenor  and  effect 
thereof,  the  whole  amount  shall  become  due,  and  if 
suit  is  brought  on  this  note,  then  an  attorney's  fee  of 
ten  dollars,  when  said  payment  is  one  hundred  dollars 
or  less,  or  of  ten  per  cent,  on  the  whole  of  said  amount, 
when  the  said  amount  exceeds  one  hundred  dollars 
shall  be  taxed  as  a  part  of  the  costs  in  the  court  where 
said  suit  may  be  brought. 

Signed  J.  S.  Morton.       (L.  S.) 

This,  I  consider  is  her  part  for  the  help  she  has 

given  me  during  twenty  years  of  assistance. 

■  J.  S.  Morton." 

The  maker  of  the  note,  J.  S.  Morton,  died  May  18, 
1910,  and  appellant  qualified  as  the  administrator  of 
his  estate.  The  main  contention  of  appellant  is  that 
the  finding  and  judgment  was  contrary  to  the  law  and 
the  evidence,  and  also  that  the  court  erred  in  including 
an  attorney's  fee  of  $1,239. 

The  execution  of  the  note  by  the  deceased  is  not  dis- 
puted, but  it  is  insisted  the  evidence  in  the  case  shows 
that  the  note  was  executed  without  any  consideration 
to  support  it;  that  it  was  a  gift  and  to  be  paid  after 
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the  death  of  the  maker,  and  was  intended  as  a  testa> 
mentary  gift  and  not  enf orcible.  If  there  was  any  con- 
sideration for  the  note,  it  was  for  services. 

There  was  no  conflict  in  the  evidence.  Anna  Morton, 
the  payee  in  the  note,  was  the  sister  of  the  intestate, 
J.  S.  Morton.  At  the  time  of  the  date  of  the  note  Anna 
was  about  thirty-four  years  of  age.  The  age  of  J.  S. 
does  not  appear  but  he  was  a  bachelor  until  December, 
1907,  when  he  married,  and  at  the  time  of  his  death  in 
May,  1910,  left  his  widow  surviving  him.  He  was  a 
physician  and  had  been  practicing  medicine  a  number 
of  years.  The  father  of  Anna  and  J.  S.  was  also  a 
physician  and  lived  at  Vernon  many  years.  He  died 
there  in  1906.  His  first  wife,  the  mother  of  Anna  and 
J.  S.,  died  many  years  ago  and  the  father  remarried  in 
1877  and  had  by  his  second  wife  two  children,  one  of 
whom,  a  daughter  Daisy,  still  survives.  The  second 
wife  separated  and  went  away  from  the  father  in  1901, 
and  she  and  the  daughter  afterwards  lived  away.  There 
were  two  other  children  by  the  first  wife :  Lyda,  who 
married  one  Binnion  and  left  the  family  home  in  1891, 
and  Bryant  who  left  soon  after.  During  all  their  lives 
and  up  to  the  execution  of  the  note,  Anna  and  J.  S. 
lived  in  the  family  home  of  the  father  in  no  different 
relation  from  the  ordinary  family  living  together,  the 
father,  stepmother,  stepsister,  Anna  and  J.  S.  living 
as  members  of  one.  family  usually  live,  each  doing  his 
or  her  part  in  the  family  relation.  For  a  number  of 
vears  before  his  death,  the  father  was  afflicted  with 
rheumatism  and  chronic  diarrhea  and  the  stepmother 
while  she  lived  there  and  Anna  cared  for,  and  waited 
upon  him.  After  his  death  Anna  and  J.  S.  were  the 
remnant  of  the  family,  and  they  continued  in  the  same 
relation  to  reside  there.  Anna  looked  after  and  cared 
for  the  household  and  answered  the  telephone  calls  for 
J.  S.,  looked  after  his  office,  and  no  doubt  was  greatly 
interested  in  him  and  in  his  professional  labors.  She 
did  all  she  could  to  promote  his  welfare  and  happiness, 


Fourth  District — ^April,  1912.  297 

Morton  v.   Bobineon,   169   111.   App.   294. 

and  the  evidence  shows  that  J.  S.  was  appreciative  of 
her  kindness,  and  sincerely  attached  to  her.  Anna  did 
not  live  there  at  any  time  in  any  capacity  except  that 
of  a  kind  and  affectionate  daughter  and  sister  in  the 
family  in  which  she  did  her  part  well.  No  inference 
can  be  drawn  from  the  testimony  of  this  family  rela- 
tionship alone,  that  tends  to  show  any  contract  either 
expressed  or  implied  between  Anna  and  her  brother  to 
pay  Anna  for  services.  The  presumption  of  law  arising 
out  of  such  relationship  is  that  the  services  are  gratu- 
itous and  rendered  because  of  the  relation.  Scully  v. 
Scully,  28  Iowa,  548 ;  Ayres  v.  Hull,  5  Kan.  251 ;  Sher- 
man V.  Whiteside,  190  111.  576;  Chapman  v.  Chapman, 
87  111.  App.  427. 

In  this  case  the  note  itself  imports  or  presumes  a  con- 
sideration and  the  burden  of  proof  was  cast  on  appel- 
lant to  overcome  this  presumption.  This  was  done 
when  it  was  shown  the  consideration  if  any  was  for 
alleged  services,  and  that  the  relationship  was  such 
that  there  could  be  no  liability  for  such  services  in  the 
absence  of  an  express  or  implied  agreement  to  pay  for 
them.  This  showing  was  sufficient  to  meet  the  prima 
facie  case  made  by  the  note,  and  to  entitle  appellant  to 
judgment  if  no  more  evidence  had  been  heard,  and  the 
burden  shifted  to  appellee  to  prove  there  was  such 
agreement  to  pay  for  services. 

''The  question  as  to  the  onus  of  proof  is  only  a  rule 
for  deciding  on  whom  the  obligation  rests  of  going  fur- 
ther if  he  wishes  to  win."  Jones  on  Ev.,  par.  174; 
see  also  Am.  &  Eng.  Ency.  of  Law,  2nd  ed.,  vol.  5,  p. 
22,  entitled  ''Burden  of  Proof.'' 

There  was  no  evidence  of  any  express  agreement  to 
pay  appellee  for  services,  and  it  was  incumbent  on  her 
to  prove  facts  from  which  an  inference  of  such  an 
agreement  arose,  and  such  facts  must  be  sufficient  to 
justify  the  conclusion  that  the  parties  were  dealing  on 
the  footing  of  a  contract,  and  that  both  parties  expect- 
ed the  services  to  be  paid  for.    Sherman  v.  Whiteside, 
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supra;  Switzer  v.  Kee,  146  111.  577.  We  have  already 
said  no  promise  could  be  implied  in  this  case  from  the 
relationship.  The  relation  of  the  parties  excludes  the 
inference  they  were  dealing  with  each  other  on  the  foot- 
ing of  contract,  and  in  such  case  the  evidence  must 
show  that  when  the  services  were  rendered  both  parties 
expected  them  to  be  paid  for.  Byers,  Jr.  v.  Thompson, 
66  111.  421;  Heflfron  v.  Brown,  155  id.  322.  ^'The  im- 
plied contract  may  be  proven  by  facts  and  circum- 
stances which  show  that  both  parties  at  the  time  the 
services  were  performed  contemplated  or  intended 
pecuniary  recompense  other  than  such  as  naturally 
arises  out  of  the  relation."  Neish  v.  Gannon,  198  111. 
219 ;  Sherman  v.  Whiteside,  supra. 

It  is  earnestly  contended  by  appellee  that  an  express 
contract  is  established  by  the  note,  and  that  the  evi- 
dence overcomes  the  presumption  that  the  services  of 
appellee  were  rendered  gratuitously,  and  show  an  im- 
plied contract  entitling  her  to  recompense  even  without 
the  note.  As  already  said  there  is  no  evidence  of  an  ex- 
press contract  and  we  think  the  recital  in  the  note  tends 
rather  to  show  there  was  not,  and  it  remains  to  deter- 
mine whether  all  the  facts  show  that  at  the  time  the 
services  were  rendered  both  parties  contemplated  or 
intended  they  should  be  paid  for. 

The  note  itself  is  for  a  very  large  sum  and  out  of  all 
proportion  to  the  value  of  appellee 's  services.  At  the 
time  it  was  given  it  represented  in  amount  a  greater 
part  of  all  her  brother 's  property.  The  amount  of  the 
note  being  in  round  numbers  ten  thousand  dollars  and 
so  out  of  proportion  to  the  services,  it  is  a  strong  cir- 
cumstance the  parties  were  not  dealing,  and  had  not 
dealt  on  the  footing  of  a  contract.  We  think  the  other 
circumstances  in  evidence  in  addition  to  this,  not  only 
do  not  establish  that  at  the  time  the  services  were  ren- 
dered both  parties  expected  them  to  be  paid  for,  but 
that  they  tend  strongly  to  show  the  contrary,  and  that 
the  execution  and  delivery  of  the  note  was  a  voluntary 
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gift  without  any  such  expectation,  and  intended  to 
operate  as  a  testamentary  disposition  and  cannot  be  en- 
forced. Blanchard  v.  Williamson,  70  111.  647.  The  note 
was  made  about  a  year  before  the  brother  ^s  marriage 
and  so  far  as' the  evidence  shows  before  he  anticipated 
that  event.  He  expressed  himself  as  having  no  confi- 
dence in  disposing  of  property  by  devise,  and  talked  of 
the  ease  with  which  wills  were  broken,  and  set  at 
naught,  and  that  he  wanted  to  take  care  of  Anna,  and 
dispose  of  his  property  in  a  way  that  it  would  pass  in 
law,  and  that  he  thought  a  note  and  mortgage  would  be 
a  better  way  than  a  will.  He  expressed  hostility  to 
some  of  his  relatives  who  would  inherit  from  him,  and 
that  he  expected  to  fix  things  so  that  when  he  died  they 
would  not  get  a  dollar  of  his  estate.  On  Monday  before 
his  death  when  told  he  should  do  something  for  Anna 
he  said  he  had  done  that  long  ago.  Anna  was  his  fa- 
vorite, he  wanted  to  provide  for  her  as  he  had  told  his 
father  he  would  when  his  father  asked  him  to  provide 
for  her  during  his  life  and  after  his  death.  The  recital 
in  the  note  is  that  it  is  given  as  **her  part"  for  her 
help  and  assistance.  In  connection  with  this  recital 
the  evidence  shows  that  the  note  was  secretly  kept  un- 
til the  brother's  marriage  when  Anna  gave  it  to  her 
sister  where  it  was  secretly  kept  until  his  death.  No 
interest  was  ever  paid  or  any  part  of  the  principal 
though  long  past  due.  Anna  herself  said  of  it  after 
her  brother's  death  that  she  looked  upon  the  note  as  a 
token  of  her  brother's  appreciation  of  her  more  than 
anji;hing  else.  We  think  the  recital  in  the  note  is  a 
strong  circumstance  that  in  view  of  all  she  had  done 
for  him  that  the  note  was  her  part  of  his  estate,  and 
in  view  of  all  the  evidence  which  we  have  carefully 
considered  we  can  reach  no  other  conclusion  than  that 
when  the  services  were  rendered  the  parties  did  not 
expect  them  to  be  paid  for;  that  Anna  had  no  legal 
claim  against  her  brother  for  services,  and  that  the 
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note  was  a  mere  gift  without  a  legal  consideration  to 
support  it.  We  have  also  considered  the  authorities 
cited  by  counsel  for  appellee,  but  we  are  of  opinion 
the  authorities  cited  in  this  opinion  are  in  harmony 
with  the  conclusions  reached  by  us. 

The  finding  of  the  Circuit  Court  was  against  the  evi- 
dence and  the  judgment  is  reversed  and  the  cause  re- 
manded with  directions  to  enter  an  order  disallowing 
appellee's  claim  and  to  certify  the  cause  and  order 
back  to  the  Probate  Court  with  like  directions. 

It  is  not  necessary  to  pass  upon  the  error  assigned 
upon  the  allowance  of  attorney's  fees. 

Reversed  and  remanded  with  directions. 


William  Hudleson,  Appellant,  v.  George  W.  Boston,  Ap- 
pellee. 

Partnebship — when  does  not  exist  as  to  third  persons.  Persons  are 
not  liable  as  partners  to  third  persons  nnlera  they  are  in  fact  partners 
inter  se  or  have  held  themselves  out  as  partners  under  such  ciream- 
stances  as  to  estop  them  from  denying  that  they  were  partners. 

Action  commenced  before  justice  of  the  peace.  Appeal  from  the 
Circuit  Court  of  Williamson  county;  the  Hon.  W.  W.  Clemens,  Judge, 
presiding.  Heard  in  this  court  at  the  October  term,  1911.  Beversed. 
Opinion  filed  March  21,  1912. 

Pillow,  Smith  &  Stone,  for  appellant. 

Neely,  Gallimore,  Cook  &  Potter,  for  appellee. 

Mr.  Justice  Shirley  delivered  the  opinion  of  the 
court. 

This  cause  was  tried  in  the  Circuit  Court  on  an  ap- 
peal from  a  justice,  and  resulted  in  a  verdict  and  judg- 
ment for  appellee  who  was  the  plaintiff  below.    The 
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main  question  in. the  case  arises  upon  the  claim  of  ap- 
pellee that  appellant  is  liable  as  a  co-partner  for  the 
alleged  negligent  act  of  one  Powell,  and  if  there  was  no 
such  relation  between  them  as  to  third  parties  it  will 
not  be  necessary  to  pass  upon  other  questions  raised 
by  appellant  in  his  assignment  of  errors.  The  evidence 
upon  this  question  shows  the  following  undisputed 
state  of  facts.  Appellant  was  the  owner  of  an  auto- 
mobile. About  a  month  prior  to  the  day  of  the  accident 
out  of  which  this  suit  arose,  appellant  let  Powell  take 
the  machine  to  run  and  use  exclusively  during  the  sea- 
son, upon  the  further  agreement  that  Powell  pay  him 
one-half  he  made  out  of  it.  On  the  day  of  the  accident 
Powell  was  running  the  machine  along  the  highway 
and  had  with  him  appellant  and  two  others  who  were 
passengers  for  hire.  At  that  time  Powell  was  running 
the  machine  under  his  agreement  with  appellant,  and 
appellant  was  riding  with  him  as  an  invited  guest,  and 
was  taking  no  part  in  running  it.  Appellant  calls  his 
agreement  with  Powell  a  leasing  or  renting  of  the  ma- 
chine. There  is  no  evidence  that  appellant  was  to 
share  any  of  the  expense  or  any  losses  if  any  resulted. 
There  is  no  evidence  that  appellant  was  held  out  to 
the  public  as  a  partner  either  by  himself  or  Powell, 
and  the  question  of  liability  arising  therefrom  even 
where  the  parties  are  not  partners  inter  sese  does  not 
arise  here. 

It  may  be  safely  assumed  we  think  that  there  was  no 
partnership  as  between  the  parties  themselves,  and 
this  case  must  depend  upon  whether  the  agreement 
above  set  forth  in  law  constitutes  a  partnership  as  to 
third  parties,  so  as  to  make  appellant  liable  for  the 
tort  of  Powell  in  the  management  of  the  machine. 

The  question  whether  a  share  in  the  profits  alone 
makes  a  party  liable  as  a  partner  to  third  parties,  has 
been  a  fruitful  subject  of  discussion  by  courts  and  text 
writers,  and  it  would  be  futile  to  attempt  by  citation 
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of  authorities,  to  harmonize  the  apparently  conflict- 
ing rules  and  principles  to  be  found. 

Kent  in  his  Commentaries  Vol.  3,  page  33,  says:  **A 
person  may  be  allowed  in  special  cases  to  receive  part 
of  the  profits  of  the  business  without  becoming  a  legal 
or  responsible  partner.  Thus  a  party  may  by  agree- 
ment receive  by  way  of  rent  a  portion  of  the  profits 
of  a  farm  or  tavern  without  becoming  a  partner.'* 

Many  of  the  older  text  and  opinion  writers  seem 
to  be  in  conflict  with  this  principle,  and  they  hold  that 
any  sharing  of  the  profits  subjected  the  parties  to  lia- 
bility as  partners  to  third  persons.  It  is  said  in  the 
text  of  the  Am.  and  Eng.  Ency.  of  Law  (2d  ed.)  Vol. 
22,  page  20,  that  this  doctrine  has  undergone  a  change, 
and  that  the  modern  rule  is,  that  persons  are  not  liable 
as  partners  to  third  persons  unless  they  are  in  fact 
partners  inter  se,  or  have  held  themselves  out  as  part- 
ners under  such  circumstances  as  to  estop  them  from 
denying  they  were  partners. 

This  text  is  there  said  to  be  supported  by  the  citation 
of  many  state  authorities,  and  by  the  leading  English 
case  of  Cox  v.  Hickman,  8  H.  L.  268,  which  it  is  said 
was  the  beginning  of  the  modem  doctrine. 

In  commenting  on  the  case  of  Cox  v.  Hickman  and 
other  cases  cited,  it  is  said  in  Fougner  v.  First  National 
Bank  of  Chicago,  141  111.  124,  that  all  the  contrary  de- 
cisions are  reconcilable  on  the  distinction,  that  in  the 
class  of  cases  where  a  party  has  been  held  liable  as  a 
partner  on  account  of  receiving  a  share  of  the  profits, 
there  was  a  proprietary  interest  in  the  business.  While 
in  the  class  of  cases  where  he  was  not  so  held  it  was  a 
mere  hiring  of  services,  property  or  money  to  be  paid 
for  out  of  the  profits  of  the  business  in  which  it  was 
engaged.  The  opinion  in  this  case  also  quotes  Shaw 
V.  Gait,  I.  R.  16,  C.  L.  375,  as  follows :  **A  partnership 
even  as  to  third  parties  is  not  constituted  by  the  mere 
fact  of  two  or  more  persons  participating  in  or  being 
interested  in  the  net  profits  of  a  business,  but  that  the 
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existence  of  such  partnership  implies  also  the  existence 
of  such  a  relation  between  such  persons  as  that  each 
of  them  is  a  principal  and  each  an  agent  for  the  other/' 
It  is  further  said  in  the  opinion  (on  page  128) :  '* Shar- 
ing in  the  profits  is  the  test.  That  however  is  also  sub- 
ject to  the  qualification,  that  it  must  be  a  sharing  in  the 
profits,  as  distinguished  from  merely  making  the  prof- 
its the  measure  of  compensation  for  services,  or  for 
the  use  of  property  or  money  in  the  business.''  The 
trend  of  authority  in  this  state  is  in  harmony  with 
the  principles  above  quoted. 

In  Smith  v.  Knight  et  al.,  71  111.  148,  the  case  was  be- 
tween the  alleged  partners  and  a  third  party.  In  that 
case  Knight  Baker  &  Co.  agreed  to  advance  to  Hen- 
nersheets  money  to  aid  him  in  a  commission  business 
which  Hennersheets  was  to  repay  with  interest  and 
to  divide  the  commissions  made  in  the  business  after 
the  payment  of  expenses.  It  was  held  that  Knight 
Baker  &  Co.  were  not  partners  and  not  being  held  out 
as  partners  they  were  not  liable  to  third  parties.  The 
court  in  this  case  cites  Adams  v.  Funk,  53  111.  219, 
where  it  was  held,  that  where  one  party  was  to  furnish 
the  money,  the  other  to  purchase  cattle  with  it,  and  the 
party  furnishing  the  money  was  to  have  it  returned 
with  interest  together  with  one-half  the  profits  on  the 
sale  of  the  cattle,  they  were  not  partners. 

In  Parker  v.  Fergus,  43  111.  437,  it  was  held  that 
where  a  party  received  part  of  the  profits  of  the  busi- 
ness as  a  mode  of  paying  rent  he  was  not  a  partner. 

Chicago  Die  and  Electric  Co.  v.  Nathan,  141  111.  App. 
171,  involved  the  liability  of  alleged  partners  to  third 
persons.  In  that  case  Nathan  purchased  a  one-half 
interest  in  an  invention  of  Feldman  to  make  cigar  tags. 
The  latter  was  to  manufacture  twenty-five  thousand 
tags.  Nathan  was  to  sell  them,  the  proceeds  to  be 
used  in  paying  the  expense  of  procuring  the  patent 
and  manufacturing  the  tags,  and  the  remainder  of  the 
profiits  to  be  divided  equally  between  them.     It  was 
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held  no  liability  of  Nathan  to  third  parties  arose  out 
of  the  agreement,  in  the  absence  of  any  holding  out  to 
others  that  they  were  partners. 

The  evidence  in  this  case  in  our  opinion  shows  noth- 
ing more  than  a  letting  of  the  machine  by  appellant 
to  Powell  for  the  summer  for  one-half  the  profits 
earned  by  him  as  compensation  for  its  use.  There 
was  no  community  of  interest  in  the  property,  no 
sharing  of  losses,  no  control  over  the  business  by  ap- 
pellant, and  neither  was  the  agent  of  the  other  in  the 
enterprise.  In  the  light  of  the  authorities  cited  which 
we  hold  to  be  correct  rule,  there  could  be  no  liability 
of  appellant  as  a  partner  for  the  wrong  complained  of. 

The  judgment  is  reversed. 

Reversed. 

We  find  as  an  ultimate  fact  that  appellant  was  not 
a  partner  of  Powell  and  was  not  liable  for  the  injury 
complained  of  in  the  declaration. 


People  ex  rel.  Frank  J.  Barnett  et  al.,  Plaintiffs  in  Error, 
v.  Charles  A.  Bartlett,  Defendant  in  Error. 

1.  Municipal  corporations — what  does  not  affect  eligibility  of 
alderman.  A  conviction  of  the  crime  of  using  the  mails  for  lottery 
schemes  does  not  render  an  incumbent  ineligible  to  hold  the  office  of 
alderman. 

2.  Municipal  corporations — what  esseiitial  that  conviction  shall 
affect  eligibility  of  aldermen^  Held,  that  a  statute  T^hich  renders  an 
alderman  ineligible  if  convicted  ''of  malfeasance,  bribery  or  other 
corrupt  practice  or  crime''  etc.,  should  be  restricted  to  those  enumer- 
ated offenses  committed  within  the  territorial  and  political  jurisdiction 
of  the  state  and  cannot  be  extended  to  embrace  such  offenses  committed 
in  violation  of  the  laws  of  other  states  or  of  the  United  States. 

3.  Statutes — how  affecting  rights  of  citizenship  construed,  A  stat- 
ute which  excludes  a  citizen  from  exercising  rights  of  citizenship  is  to 
be   strictly  construed. 
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Quo  warranto.  Error  to  the  Circuit  Court  of  Madison  county;  the 
Hon.  Geokoe  A.  Crow,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1911.     Affirmed.     Opinion  filed  March  21,  1912. 

J.  F.  GiLLHAM,  for  plaintiffs  in  error ;  Eaton  &  Eeck, 
of  cotmsel. 

Eably  &  Williamson  and  Terry  &  Gueltig,  for  de- 
fendant in  error. 

Mr.  Justice  Shirley  delivered  the  opinion  of  the 
court. 

Plaintiffs  in  error  filed  an  amended  information  in 
the  nature  of  a  quo  warranto  informing  the  court  that 
defendant  in  error  unlawfully  held  and  executed  with- 
out warrant,  right  or  lawful  authority,  the  oflBce  of 
alderman  of  the  city  of  Edwardsville,  and  had  usurped 
said  oflBce.  The  information  prayed  process  and  the 
answer  of  defendant  in  error,  by  what  warrant  he  held 
and  executed  the  office. 

Defendant  in  error  interposed  two  pleas,  in  the  first 
of  which  all  the  material  facts  necessary  to  show  how 
he  was  elected  and  qualified  to  hold  the  office  were 
averred  except  that  he  did  not  aver  that  he  had  not 
been  convicted  of  malfeasance,  bribery  or  other  cor- 
rupt practice  or  crimes,  but  averred  he  had  not  been 
so  convicted  **  under  the  laws  of  the  State  of  Illinois. '^ 
The  second  plea  contained  the  same  averments  as  the 
first  and  in  addition  thereto  contained  the  following 
averment  to-wit:  '*Nor  has  he  ever  been  convicted  of 
malfeasance,  bribery  or  other  corrupt  practice  or 
crimes."  To  the  first  of  the  pleas  plaintiffs  in  error 
demurred,  and  the  court  overruling  the  demurrer,  the 
plaintiffs  in  error  abided  by  it.  To  the  second  plea 
plaintiffs  replied  that  defendant  was  convicted  on  Feb- 
ruary 1, 1905,  in  the  District  Court  of  the  United  States 
in  and  for  the  Southern  District  of  Illinois,  on  an  in- 
dictment charging  him  with  using  the  mails  for  lot- 
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tery  schemes;  that  judgment  was  rendered  thereon, 
and  he  was  sentenced  to  pay  a  fine.  *  'Wherefore  he  had 
forfeited  his  qualifications  for,  and  was  ineligible  to 
hold  the  ofl&ce  of  alderman  in  the  city  of  Edwards- 
ville."  Defendant  in  error  interposed  a  demurrer  to 
this  replication  which  was  sustained,  and  upon  plain- 
tiflfs  abiding  by  the  replication,  the  court  entered  judg- 
ment in  bar  of  the  action  on  the  first  plea  and  in  bar 
of  the  action  on  the  replication. 

The  errors  assigned  question  the  ruling  of  the  court 
in  entering  said  judgment,  and  the  record  presents 
two  questions  to  be  determined. 

The  replication  to  the  second  plea  presents  the  ques- 
tion whether  using  the  United  States  mails  for  lottery 
schemes  and  a  conviction  therefor  operated  to  make 
defendant  in  error  ineligible  to  hold  the  office  of  alder- 
man of  a  city  organized  under  the  general  law  of  this 
State  entitled  ''Cities,  Villages  and  Towns. ^'  Para- 
graph 5,  Art.  3,  of  said  statute  reads  as  follows :  "No 
person  shall  be  eligible  to  the  office  of  alderman  *  ♦  • 
if  he  shall  have  been  convicted  of  malfeasance,  bribery 
or  other  corrupt  practices  or  crimes." 

It  is  claimed  by  plaintiff  in  error  that  the  words 
"other  corrupt  practices  or  crimes"  mean  any  corrupt 
practices  or  crimes  of  which  defendant  in  error  was 
convicted  while  defendant  in  error  insists  that  in  the 
interpretation  of  the  statute  the  rule  of  ejusdem  gen- 
eris applies  and  only  such  corrupt  practices  or  crimes 
as  are  of  the  same  class  as  malfeasance  or  bribery, 
were  intended  to  be  included  in  the  language  of  the  act. 
The  crime  averred  in  the  replication  with  which  de- 
fendant in  error  is  charged  is  not  of  the  same  class 
as  the  crimes  of  malfeasance  and  bribery. 

The  rule  which  usually  obtains  in  cases  where  a 
citizen  is  excluded  from  exercising  rights  of  citizen- 
ship is,  that  such  statutes  should  have  a  strict  con- 
struction.   It  is  also  a  well  settled  rule  of  interpreta- 
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tion  that  '*if  general  words  follow  an  enumeration 
of  particular  cases  such  general  words  are  held  to 
apply  only  to  cases  of  the  same  kind  as  those  which 
are  expressly  mentioned,  unless  there  is  something 
to  show  a  wider  sense  was  intended.''  Town  of  Stites 
V.  Wiggins  Ferry  Co.,  97  111.  App.  157.  See  also  Pot- 
ters Dwarris,  247-248;  Sherk  v.  The  People,  121  111. 
61.  ''When  the  language  of  the  act  itself  points  to 
the  associated  words  as  interpreting  the  more  general 
ones  the  application  of  the  rule  is  obvious.  *  *  *  They 
take  as  it  were  their  color  from  each  other;  that  is, 
the  more  general  is  restricted  to  a  sense  analogous  to 
the  less  general."    Endlich  Int.  of  Stat.  400. 

Testing  the  statute  before  us  by  these  rules,  we 
think  its  language  comes  clearly  within  the  rule  ejv^- 
dem  generis,  and  that  the  words  other  corrupt  prac- 
tices or  crimes  were  intended  by  the  lawmaker  to  mean 
such  corrupt  practices  or  crimes  as  were  of  the  same 
class  as  bribery  and  malfeasance  as  they  relate  to  the 
evil  conduct  of  public  officers. 

"Where  general  words  follow  particular  ones,  the 
rule  is  to  construe  the  former  as  applicable  to  persons 
or  things  ejusdem  generis.  This  rule  has  been  stated 
as  to  the  word  'other'  thus:  Where  a  statute  *  *  * 
enumerates  several  classes  of  persons  or  things  and 
immediately  following  and  classed  with  such  enumera- 
tion, the  clause  embraces  other  persons  or  things  the 
word  'other'  will  generallj'^  be  read  as  'other  such  like' 
so  that  persons  or  things  therein  comprised  may  be 
read  as  ejusdem  generis  with,  and  not  of  a  quality 
superior  to,  or  different  from  these  specifically  enum- 
erated." Am.  &  Eng.  Ency.  of  Law,  2nd  Ed.,  1012; 
Misch  V.  Eussell,  136  111.  22.  While  this  rule  of  con- 
struction is  not  inflexible  and  is  one  of  intention  only, 
we  are  quite  clear  it  should  be  invoked  in  this  case. 

We  think  the  alleged  offense  charged  against  de- 
fendant in  error  in  the  replication  not  being  of  the 
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same  class  as  bribery  and  malfeasance  the  court  prop- 
erly sustained  the  demurrer  thereto. 

Under  the  averment  of  the  first  plea  that  defendant 
in  error  had  not  been  convicted  of  malfeasance,  brib- 
ery or  other  corrupt  practices  or  crimes  under  the 
laws  of  the  State  of  Illinois,  the  other  question  is  pre- 
sented whether  it  is  necessary  to  make  him  ineligible 
that  he  should  be  so  convicted  under  the  laws  of  this 
state,  or  whether  such  conviction  under  the  laws  of 
some  other  state  or  country  or  of  the  United  States 
would  be  suflBcient. 

We  have  not  been  referred  by  counsel  to  any  deci- 
sion directly  decisive  of  the  question,  nor  have  we  in 
our  investigations  been  able  to  find  one.  The  case  of 
Hildreth  v.  Heath  et  al.,  1  111.  App.  82,  cited  by  counsel 
for  defendant  in  error,  was  one  where  the  remedy  by 
mandamus  had  been  invoked  to  compel  the  city  council 
to  admit  a  member,  and  it  was  held  the  remedy  would 
not  lie,  as  the  power  to  judge  of  the  qualifications  of  its 
members,  involved  the  exercise  of  the  judgment  and 
discretion  of  the  council,  and  their  determination  in 
that  respect,  could  not  be  revised  by  mandamus. 

While  it  was  not  necessary  to  the  decision  of  that 
case.  Justice  Bailey,  the  writer  of  the  opinion,  said 
the  court  was  inclined  to  hold  that  the  section  of  the 
city  charter  which  declared  a  person  to  be  ineligible 
to  the  office  of  alderman,  who  had  been  convicted  of 
malfeasance,  bribery  or  other  corrupt  practices  or 
crimes,  should  be  limited  by  construction  to  convic- 
tions under  the  laws  of  the  State  of  Illinois,  and  that 
a  conviction  in  the  courts  of  the  United  States  of  an 
offense  created  by  act  of  Congress  could  not  be  held 
to  be  a  disqualification.  While  this  expression  of  opin- 
ion appears  to  be  an  ohiter  dictum  we  think  it  stated 
a  correct  principle.  It  is  a  rule  of  interpretation  that 
in  the  absence  of  an  intention  expressed  or  inferred, 
the  presumption  is  that  the  legislature  does  not  intend 
a  statute  to  operate  beyond  the  territorial  limits  of 
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its  jurisdiction.  Am.  &  Eng.  Ency.  of  Law,  2nd  ed., 
Vol.  26,  643,  and  cases  cited.  Nor  do  we  think  it  can 
be  intended  to  operate  beyond  its  political  jurisdiction. 

'  *  Generally  all  laws  are  coextensive  and  only  coexten- 
sive with  the  political  jurisdiction  of  the  law-making 
power."  McCarthy  v.  C.  R.  I.  &  P.  By.,  18  Kan.  46. 
We  think  by  the  language  of  the  statute  above  recited, 
it  should  be  restricted  to  those  enumerated  offenses 
committed  within  the  territorial  and  political  jurisdic- 
tion of  the  state  and  cannot  be  extended  to  embrace 
such  offenses  committed  in  violation  of  the  laws  of 
other  states  or  of  the  United  States. 

The  plea  presented  a  good  defense  to  the  informa- 
tion and  the  demurrer  to  the  plea  was  properly  over- 
ruled. 

Perceiving  no  error  the  judgment  of  the  circuit  court 
is  affirmed. 

Affirmed. 


Union  Trust  &  Savings  Bank,  Trustee,  et  al.,  Defendants 

in  Error,  v.  Kinloch  Long  Distance  Telephone 

Company  of  Missouri  et  al.,  Plaintiffs  in 

Error. 

1.  Public  policy — how  determined.  The  public  policy  of  a  state  is 
to  be  determined  from  its  legislative  declarations  or  in  their  absence 
from  its  judicial  decisions. 

2.  Contracts — when  void  as  against  public  policy.  Any  contract 
which  tends  to  prevent  competition  or  tends  to  interfere  with  the  free- 
dom of  competition,  entered  into  by  a  corporation  whose  duty  it  is 
under  its  charter  to  serve  the  public,  is  against  public  policy  and  void 
in  Illinois. 

3.  Contracts — when  between  telephone  companies  against  puhlio 
policy.  A  contract  between  telephone  companies  by  which  one  of 
them  is  restricted  and  impeded  in  performing  its  public  obligations  is 
contrary  to  public  policy  and  void, 
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Foreclosure.  Error  to  the  Circuit  Court  of  Fayette  county;  the  Hoiff. 
Thomas  M.  Jett,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,   1911.    Affirmed.     Opinion  filed  April   12^  1912. 

Reynolds  &  Harlan  and  Patton  &  Patton,  for  plain- 
tiffs in  error. 

W.  B.  Mann  and  David  K.  Tone,  for  defendants  in 
error;  G.  T.  Turner,  W.  A.  Loudan  and  Brown  & 
Burnside,  of  counsel. 

Mr.  Justice  Shirley  delivered  the  opinion  of  the 
court. 

Defendant  in  error,  Union  Trust  and  Savings  Bank 
of  East  St.  Louis,  Trustee,  filed  its  bill  alleging  that  on 
June  7,  1907,  the  Vandalia  Telephone  Company,  here- 
inafter called  Telephone  Company,  by  a  trust  deed 
in  the  nature  of  a  mortgage  conveyed  to  defendant  in 
error,  Union  Trust  and  Savings  Bank  of  East  St. 
Louis,  all  of  its  property,  real  and  personal,  of  every 
description  including  its  franchise,  to  secure  bonds  is- 
sued by  it  in  the  sum  of  seven  thousand  dollars  and 
purchased  by  the  Farmers  and  Merchants  Bank.  It 
was  alleged  that  a  portion  of  said  bonds  was  due  and 
unpaid  to  the  said  Bank  and  that  said  Telephone  Com- 
pany was  in  default.  It  was  further  charged  that  the 
Kinloch  Long  Distance  Telephone  Company  of  Mis- 
souri, hereinafter  called  the  Long  Distance  Company, 
claimed  to  have  some  interest  in  the  mortgaged  prop- 
erty which  was  subsequent  to  the  lien  of  the  trust  deed. 
The  bill  prayed  a  foreclosure  and  sale  of  the  property. 

The  Telephone  Company  answered  admitting  the  ex- 
ecution of  the  mortgage  and  the  bonds,  and  that  the 
bonds  were  due  and  unpaid,  but  denied  that  the  Long 
Distance  Company  had  any  right  or  interest  in  the 
property  described  in  the  trust  deed  or  any  lien  there- 
on. 

The  Long  Distance  Company  answered  the  bill  set- 
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ting  up  that  it  had  an  interest  in  the  property  which 
was  prior  to  the  lien  of  the  trust  deed  arising  out  of  an 
agreement  entered  into  prior  to  the  execution  of  the 
deed,  and  that  all  parties  had  notice  thereof.  The 
agreement  is  set  forth  in  the  answer,  and  in  substance 
recites  that  the  Long  Distance  Company  had  long  dis- 
tance telephone  lines  in  operation  in  several  states, 
and  in  the  operation  of  its  lines  desired  to  inter- 
change business  with  the  Telephone  Company,  and 
that  the  latter  company  had  an  exchange  in  Van- 
dajia  with  lines  to  points  in  Fayette  county,  and  de- 
sired to  interchange  business  with  the  Long  Distance 
Company,  and  in  consideration  of  the  premises  the 
Telephone  Company  agreed  to  and  did  grant  a  license 
to  the  Long  Distance  Company  to  attach  cross  arms 
to  certain  of  its  poles  in  Vandalia,  and  to  connect  with 
its  exchange  through  its  switch  boards,  so  an  inter- 
change of  business  might  at  all  times  be  carried  on, 
the  Telephone  Company  to  maintain  its  plant  and  all 
its  appliances  at  its  own  expense.  The  fourth,  fifth 
and  twelfth  clauses  of  the  agreement  read  as  follows : 

Fourth:  ''No  connection  with  anv  other  line  or 
lines  except  those  actually  owned,  controlled  and  oper- 
ated by  the  Telephone  Company  is  contemplated  or  in- 
tended by  the  Long  Distance  Company  in  this  agree- 
ment, and  no  connection  with  anv  other  line  will  be 
given,  or  allowed. to  be  given  by  the  Telephone  Com- 
I)any  to  the  Long  Distance  Company's  lines  under  pen- 
alty of  forfeiture  of  the  rights  herein  contained,  unless 
special  agreement  in  writing  is  entered  into  between 
the  parties  hereto,  and  the  third  parties  who  desire  to 
connect  to  the  Long  Distance  Company's  system 
through  the  Telephone  Company's  lines,  in  which 
agreement  the  Telephone  Company  becomes  respon- 
sible to  the  Long  Distance  Company  for  every  message 
delivered  to  the  Long  Distance  Company's  lines  by  the 
third  parties,  and  makes  said  third  parties'  lines  in 
every  other  respect  a  part  of  its  own  system,  and  bound 
by  the  terms  and  conditions  of  this  agreement.    Noth- 
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ing  in  this  section  however  shall  be  construed  to  pre- 
vent the  Long  Distance  Company  from  connecting 
with  other  companies  and  exchanges  at  points  outside 
of  the  City  of  Vandalia.  ^ ' 

Fifth :  *  *  The  Telephone  Company  agrees  to  deliver 
to  the  Long  Distance  Company  all  messages  originat- 
ing on  its  own  line  or  exchange,  and  which  terminate 
at  points  reached  by  the  Long  Distance  Company  or 
its  connecting  lines,  and  the  Long  Distance  Company 
agrees  to  deliver  to  the  Telephone  Company  all  mes- 
sages it  receives  which  terminate  at  points  reached  by 
the  Telephone  Company  in  the  County  of  Fayette 
aforesaid.  If  the  lines  of  the  Telephone  Company 
reach  points  outside  of  said  County  of  Fayette  which 
points  are  also  reached  by  other  independent'  or  *  op- 
position' lines,  the  Long  Distance  Company  hereby 
agrees  to  distribute  the  business  destined  for  such  com- 
mon point  as  equally  as  practicable  between  the  Tele- 
phone Company  and  such  other  independent  or  opposi- 
tion line  or  lines,  but  the  Long  Distance  Company  re- 
serves the  right  to  transmit  all  business  to  such  com- 
mon point  over  such  line  or  lines  as  will  enable  it  to 
render  the  best  service." 

Twelfth:  ''The  Telephone  Company  shall  not  sell 
or  lease  any  of  its  wires  or  exchanges  to  any  Telephone 
Company,  or  to  any  corporation  or  individual  whatso- 
ever, so  as  to  impair  the  provisions  of  this  contract 
without  the  consent  of  the  Long  Distance  Company; 
nor  have  the  right  to  connect  or  exchange  business  with 
any  company  at  or  for  points  reached  by  the  Long  Dis- 
tance Company  or  its  connecting  lines;  nor  have  the 
right  to  do  anything  which  will  in  any  manner  impair 
the  obligations  of  this  contract,  or  impair  the  eflBciency 
of  th§  long  distance  business  or  its  connection  with  the 
Long  Distance  Company." 

Other  clauses  of  the  agreement  not  material  to  be  set 
forth  provide  for  the  division  of  tolls  and  the  method 
of  transacting  the  business,  and  it  is  further  provided 
the  agreement  shall  remain  in  force  during  the  life  of 
the  Telephone  Company's  franchise  to  operate  in  Van- 
dalia, and  during  any  renewals  or  extensions  thereof. 
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The  answer  further  averred  that  by  the  terms  of  the 
agreement  the  Long  Distance  Company  agreed  not  to 
sell  or  lease  any  of  its  wires  or  exchanges  nor  to  do 
anything  which  would  impair  the  obligations  of  the  con- 
tract nor  the  efficiency  of  the  long  distance^ business  of, 
or  connections  with  the  Telephone  Company;  that  the 
contract  was  of  great  value;  that  at  the  time  of  the 
execution  of  the  trust  deed  and  the  delivery  of  the 
bonds  the  bank  had  notice  of  the  agreement  and  that 
it  was  then  being  carried  out;  it  was  further  averred 
that  the  contract  was  a  charge  upon  the  property  of  the 
Telephone  Company  prior  to  the  mortgage. 

To  that  part  of  the  answer  setting  up  that  the  con- 
tract was  a  charge  superior  to  the  lien  of  the  trust 
deed,  defendants  in  error  filed  exceptions  which  were 
sustained,  and  the  Long  Distance  Company  filed  no 
further  answer.  Thereupon  the  cause  was  heard  upon 
the  bill,  answers  of  both  Telephone  Companies,  and 
the  replication  to  the  answer  of  the  Long  Distance 
Company. 

The  chancellor  entered  a  decree  finding  that  the  said 
contract  between  the  Telephone  Companies  and  set  up 
in  the  answer  of  the  Long  Distance  Company  was  con- 
trary to  public  policy  and  void;  that  said  Company 
had  no  title  to  or  interest  in  the  property  conveyed  by 
the  trust  deed,  and  that  the  lien  of  the  holder  of  the 
bonds  was  superior  to  the  alleged  claim  of  the  Long 
Distance  Company.  The  decree  provided  for  a  fore- 
'  closure  and  sale  free  from  any  such  alleged  lien.  From 
this  order  and  decree  the  Long  Distance  Company 
prosecutes  this  writ  of  error. 

The  main  controversy  arises  upon  whether  the  agree- 
ment was  contrary  to  public  policy  and  void  because 
it  tended  to  create  a  monopoly,  stifle  competition,  and 
prevent  the  Telephone  Company  from  discharging  its 
obligations  to  the  public  under  its  charter. 

By  the  twelfth  paragraph  of  the  agreement  the  Tele- 
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phone  Company  agrees  not  to  connect  or  exchange  bus- 
iness with  any  other  company  for  all  cities  and  villages 
where  the  Long  Distance  Company  maintains  ex- 
changes. This  provision  disables  the  Telephone  Com- 
pany from  making  any  connection  with  any  other  long 
distance  line  having  an  exchange  in  the  prohibited  ter- 
ritory, and  disables  it  from  permitting  its  patrons  at 
Vandalia  from  talking  directly  with  persons  in  such 
territory  who  may  have  a  telephone  of  some  other  long 
distance  exchange.  It  is  not  a  question  whether  said 
company  would  in  the  absence  of  the  contract  make 
such  connection  or  whether  it  desired  to  do  so,  but 
whether  it  is  against  public  policy  for  it  by  contract 
to  disable  itself  from  furnishing  such  service  so  that  it 
might  not  freely  do  so. 

It  has  been  said  that  the  public  policy  of  a  state  is 
to  be  determined  from  legislative  declarations,  or  in 
their  absence  from  its  judicial  decisions.  McGinniss  v. 
Boston  and  M.  Consol.  Copper  &  G.  Min.  Co.,  75  Pac. 
89;  Picket  Pub.  Co.  v.  Board  of  County  Commission- 
ers, 92  Pac.  524.  So  far  as  we  are  aware  there  has  been 
no  legislation  in  this  state  regulating  the  connection  of 
lines  of  different  telephone  companies,  and  the  State 
through  its  legislative  department  has  not  declared  its 
policy  in  this  regard;  we  must  therefore  turn  to  its 
judicial  decisions  to  determine  if  we  can  whether  such 
contracts  as  the  one  before  us  should  be  held  to  be 
against  public  policy.  What  courts  of  other  jurisdic- 
tions have  held  upon  the  subject  is  of  little  value,  if 
not  in  harmony  with  the  policy  of  this  state  so  far  as 
it  has  been  judicially  declared.  In  the  courts  of  some 
jurisdictions  contracts  like  the  one  before  us  have  been 
held  void  as  being  in  contravention  of  public  policv. 
The  IT.  S.  Tel.  Co.  v.  Central  Union  Tel.  Co.,  171  Fed. 
Kep.  130 ;  Home  Tel.  Co.  v.  Granby  &  N.  Tel.  Co.,  146 
Mo.  App.  216 ;  Central  N.  Y.  T.  &  T.  Co.  v.  AverUl,  92 
N.  E.  206.    In  other  jurisdictions  similar  contracts  have 
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been  upheld.  The  TJ.  S.  Tel.  Co.  v.  The  Middlepoint 
Home  Tel.  Co.,  13  C.  C.  ns.  337 ;  The  U.  S.  Tel.  Co.  v. 
Delphos  Home  Tel.  Co.,  19  Ohio  Decisions,  193;  The 
Home  Tel.  Co.  v.  N.  Manchester  Tel.  Co.,  92  N.  E.  558. 
In  the  case  of  Home  Tel.  Co.  v.  Sarcoxie  Light  and  Tel. 
Co.,  decided  by  the  Supreme  Court  of  Mo.  on  July  3, 
1911,  and  cited  by  counsel  for  plaintiff  in  error,  it  was 
held  a  contract  similar  to  the  one  here  was  not  against 
public  policy,  but  an  examination  of  the  opinion  shows 
there  was  a  competitive  line  and  the  contract  com- 
plained of  increased  the  usefulness  of  each  party  to  it, 
so  far  as  the  general  public  was  concerned.  It  created 
competition  and  not  being  a  monopoly  was  not  against 
public  policy.  In  the  case  before  us  there  was  no  com- 
petition out  of  Vandalia,  and  the  patrons  of  the  Tele- 
phone Company  there  were  obliged  to  send  their  mes- 
sages over  the  long  distance  wires  and  through  its  ex- 
changes, whether  they  wished  to  do  so  or  not. 

Contracts  between  corporations  operating  under 
public  franchises  and  discharging  public  functions 
which  tended  to  interfere  with  the  freedom  of  compe- 
tition have  been  considered  in  the  judicial  decisions  of 
this  state,  and  have  been  uniformly  held  contrary  to 
public  policy  and  void. 

In  Chicago  Gas  Light  Co.  v.  Peoples  Gas  Light  Co., 
121  111.  530,  both  companies  were  authorized  by  their 
charters  to  furnish  gas  to  the  public  in  the  city  of 
Chicago.  They  entered  into  an  agreement  dividing  the 
territory  between  them  and  each  agreed  to  lay  no 
mains  or  pipes  in  the  territory  of  the  other  nor  to  fur- 
nish or  sell  any  gas  to  persons  living  therein  for  one 
hundred  years.  It  was  held  the  contract  was  void  on 
the  ground  of  public  policy  for  the  reason  the  parties 
thereby  abandoned  a  public  duty  to  furnish  gas  to  all 
the  city;  that  their  charters  were  the  exercise  of  fran- 
chises belonging  to  the  state;  that  the  services  to  be 
rendered  for  the  grant  of  them  were  of  a  public  nature, 
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and  that  the  franchise  was  conferred  as  well  for  the 
benefit  of  the  public  as  of  the  Gas  Companies. 

In  The  People  ex  rel.  v.  Chicago  Q-as  Trust  Co.,  130 
111.  268,  it  was  held,  that  **  Whatever  tends  to  prevent 
competition  between  those  engaged  in  an  employment 
or  business  impressed  with  a  public  character  is  op- 
posed to  public  policy  and  therefore  unlawful;  and 
whatever  tends  to  create  a  monopoly  is  unlawful  as 
being  contrary  to  public  policy.  All  grants  creating 
monopolies  and  acts  tending  to  prevent  proper  com- 
petition are  by  the  common  law  illegal  and  void. '  *  To 
the  same  effect,  in  South  Chicago  Ey.  Co.  v.  Calumet 
Ey.  Co.,  171  111.  391,  it  was  held  that  a  contract  be- 
tween two  street  railway  companies  not  to  cross  each 
other's  track  at  grade  was  in  effect  a  contract  not  to 
cross  each  other 's  tracks  at  all,  and  not  to  invade  each 
other 's  territory.  It  was  held  they  owed  a  duty  to  the 
public  to  use  their  respective  franchises  unrestrained 
by  contract,  and  any  agreement  between  themselves  or 
with  others  which  tended  to  prevent  the  discharge  of 
that  duty  was  void.  From  these  decisions  it  is  clear 
that  any  contract  which  tends  to  prevent  proper  com- 
petition, or  tends  to  interfere  with  the  freedom  of  com- 
petition, entered  into  by  a  corporation  whose  duty  it 
is  under  its  charter  to  serve  the  public,  is  against  pub- 
lic policy  and  void  in  this  state. 

By  the  agreement  between  these  companies  no  patron 
of  the  Telephone  Company  could  talk  directly  with  any- 
one in  any  city  or  village  where  the  long  distance  had 
an  exchange  except  over  the  long  distance  lines  to  the 
exclusion  of  all  other  lines.  If  this  was  not  a  monopoly 
of  such  business,  it  at  least  tended  to  create  one,  and 
to  interfere  with  the  freedom  of  competition  in  the 
transmission  of  long  distance  messages. 

In  our  opinion  the  chancellor  correctly  held  the  con- 
tract void ;  that  the  Kinloch  Long  Distance  Telephone 
Company  of  Missouri  had  no  title  or  interest  in  the 
property,  and  that  the  holder  of  the  bonds  was  eiititlecl 
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to  a  foreclosure  free  from  any  alleged  lien  of  the  said 
Telephone  Company. 
The  decree  of  the  Circuit  Court  is  affirmed. 

Affirmed. 
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Gamble-Robinson  Commission  Company,  Plaintiff  in  Er- 
ror, V.  Delaware,  Lackawanna  and  Western 
Railroad  Company,  Defendant  in  Error. 

Qen.  No.  16,201. 

1.  Common  carriers — when  laws  of  sister  state  govern  contr<ioi 
of  shipment.  If  the  contract  of  shipment  is  entered  into  in  another 
state  the  laws   of  such   state   control   its   interpretation   and   effect. 

2.  Instructions — when  in  effect  directing  verdict  erroneous.  If 
an  instruction  eliminates  from  the  jury  material  elements  and  prac- 
tically directs  a  verdict  fo;r  one  of  the  parties  it  is  ground  for  reversal. 

3.  Instructions — when  error  not  cured.  If  an  instruction  erro- 
neously ignores  material  elements  it  cannot  be  cured  by  a  correct  in- 
struction contradictory  thereof. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edward  A. 
Bicker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1910.  Reversed  and  remanded.  Opinion  filed  March 
30,  1912. 

Anderson  &  Eaton,  for  plaintiff  in  error. 

Adams  &  Candeb,  for  defendant  in  error. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 
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In  an  action  brought  by  plaintiff  in  error  against  de- 
fendant in  error  in  the  Municipal  Court  to  recover 
damages  OQcasioned  by  the  alleged  negligence  of  de- 
fendant in  error  in  transporting  220  barrels  of  cran- 
berries from  New  York  City  to  Minneapolis,  Minne- 
sota, a  trial  by  jury  resulted  in  a  verdict  in  favor  of 
defendant  in  error  and  a  judgment  against  plaintiff  in 
error  for  costs,  to  reverse  which  judgment  this  writ  of 
error  is  prosecuted. 

On  February  1,  1907,  defendant  in  error,  at  the  re- 
quest of  Titus  Brothers,  doing  business  in  New  York 
City,  furnished  to  them  a  refrigerator  car,  for  the 
through  shipment  of  the  cranberries  in  question  to' 
plaintiff  in  error  at  Minneapolis,  Minnesota.  The  cran- 
berries were  packed  in  barrels  which  were  loaded  into 
the  car,  and  the  bill  of  lading  and  contract  of  ship- 
ment therefor  contained  the  following  conditions: 

**No  carrier  or  party  in  possession  of  all  or  any  of 
the  property  herein  described  shall  be  liable  for  any 
loss  thereof  or  damage  thereto,  by  causes  beyond  its 
control;  or  by  floods  or  by  fire;  or  by  quarantine;  or 
by  riots,  strikes  or  stoppage  of  labor;  or  by  leakage, 
breakage,  chafing,  loss  in  weight ;  changes  in  weather, 
heat,  frost,  wet  or  decay;  or  from  any  cause  if  it  be 
necessary  or  is  usual  to  carry  «uch  property  upon  open 
cars.  Claims  for  loss  or  damage  must  be  made  in  writ- 
ing to  the  agent  at  the  point  of  delivery  promptly  after 
arrival  of  the  property.  No  carrier  shall  be  liable  for 
loss  or  damage  not  occurring  on  its  own  road  or  its 
portion  of  the  through  route." 

The  car  was  carried  by  defendant  in  error  to  East 
Buffalo,  New  York,  where  it  was  delivered  to  the  N. 
Y.  C.  &  St.  L.  K.  R.  Co.,  which  carried  it  to  Chicago 
and  delivered  it  to  the  C.  M.  &  St.  P.  By.  Co.  on  Feb- 
ruary 4,  1907.  The  last  named  carrier  placed  the  car 
in  its  roundhouse  on  the  day  of  its  delivery  to  it,  and 
so  held  the  car  until  February  8,  1907,  when  it  left 
for  Minneapolis,  where  it  arrived  at  12:50  P.  M.  on 
February  10,  1907.    At  7  A.  M.  on  February  11th  the 
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car  and  the  cranberries  were  inspected,  and  such  in- 
spection disclosed  that  three  barrels  of  cranberries 
were  frozen.  In  the  evening  of  February  11th  the  car 
was  removed  to  the  fruit  house  and  thereafter  most 
of  the  cranberries  were  found  to  have  the  appearance 
of  being  thawed  out  after  freezing. 

It  is  not  claimed  by  the  plaintiff  in  error  that  there 
was  any  unreasonable  delay  in  transporting  the  car 
from  the  point  of  shipment  to  destination,  but  a  right 
of  recovery  is  predicated  solely  upon  the  alleged  ab- 
sence of  proof  by  defendant  in  error  that  reasonable 
care  was  exercised  by  the  carriers  in  seeing  to  it  that 
the  doors  of  the  car  were  kept  closed  and  that  the  car 
was  properly  housed  upon  its  arrival  at  Minneapolis, 
in  view  of  the  prevailing  weather  conditions. 

The  contract  of  shipment  was  entered  into  in  the 
State  of  New  York,  and  the  laws  of  that  State  must 
control  as  to  its  interpretation  and  effect.  Coats  v. 
C.  E.  I.  &  P.  Ey.  Co.,  239  111.  154. 

By  the  law  of  the  State  of  New  York  the  acceptance 
by  the  shipper,  on  the  delivery  of  goods  for  transpor- 
tation to  a  carrier,  of  a  receipt  or  bill  of  lading  signed 
by  the  carrier  expressing  the  terms  and  conditions 
under  which  they  are  received,  and  are  to  be  carried, 
constitutes,  in  the  absence  of  fraud  or  imposition,  a 
contract  controlling  the  rights  of  the  parties.  Kirk- 
land  V.  Dinsmore,  62  N.  Y.  171;  Germania  Fire  Ins. 
Co.  V.  The  M.  &  C.  E.  E.  Co.,  72  N.  Y.  90. 

In  Thyll  v.  N.  Y.  &  L.  B.  E.  E.  Co.,  92  App.  Div. 
513,  it  was  held  that  the  provision  in  a  contract  of  car- 
riage that  the  carrier  should  not  be  liable  for  loss  or 
damage  by  changes  in  weather,  heat,  frost,  wet  or  de- 
cay did  not  relieve  the  carrier  from  liability  if  the 
goods  were  thereby  damaged  through  its  negligence. 
The  evidence  discloses  that  the  temperature  at  Min- 
neapolis on  February  10,  1907,  was  from  21  degrees  to 
35  degrees  above  zero;  that  on  February  11th  the  tem- 
perature there  was  from  9  degrees  to  21  degrees  above 
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zero;  that  the  temperature  there  on  February  12th 
was  from  17  degrees  to  40  degrees  above  zero ;  and  that 
upon  each  of  said  days  the  minimum  temperature  was 
reached  in  the  morning. 

Whether  or  not  the  cranberries  in  question  were 
frozen  and  damaged  while  the  car  was  on  the  side 
track  in  Minneapolis  from  12 :50  p.  m.  on  February  10th 
until  the  evening  of  February  11th  when  it  was  remov- 
ed to  the  fruit  house,  and  whether  or  not  the  carrier 
was  negligent  in  permitting  the  car  to  remain  on  the 
side  track  for  such  length  of  time,  were  questions  of 
fact  to  be  determined  by  the  jury  under  proper  instruc- 
tions. 

The  eighth  and  ninth  instructions  given  at  the  in- 
stance of  defendant  in  error  wholly  eliminate  from  the 
consideration  of  the  jury  the  elements  mentioned  and 
practically  direct  a  verdict  for  def endent  in  error,  if  the 
jury  find  that  it  exercised  reasonable  care  with  refer- 
ence to  the  transportation  of  the  cranberries  in  certain 
other  particulars. 

By  the  second  instruction  given  at  the  request  of 
defendant  in  error  the  jury  were  informed  that  all  of 
the  terms  of  the  contract  of  shipment  were  binding 
upon  plaintiff  in  error.  One  of  the  terms  of  said  con- 
tract is  that  defendant  in  error  should  not  be  liable  for 
loss  or  damage  not  occurring  on  its  road  or  its  portion 
of  the  through  route.  The  contract  in  question  relates 
to  an  interstate  shipment. 

Section  20  of  the  Act  relating  to  Interstate  Com- 
merce, as  amended  June  29,  1906,  provides  in  part  as 
follows : 

*'That  any  common  carrier,  railroad  or  transporta- 
tion company  receiving  property  for  transportation 
from  a  point  in  one  State  to  a  point  in  another  State 
shall  issue  a  receipt  or  bill  of  lading  therefor  and  shall 
be  liable  to  the  lawful  holder  thereof  for  any  loss,  dam- 
age, or  injury  to  such  property  caused  by  it  or  any  com- 
mon carrier,  railroad,  or  transportation  company  to 
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which  such  property  may  be  delivered  or  over  whose 
line  or  lines  such  property  may  pass,  and  no  contract, 
receipt,  rule,  or  regulation  shall  exempt  such  common 
carrier,  railroad,  or  transportation  company  from  the 
liability  hereby  imposed:  Provided,  That  nothing  in 
this  section  shall  deprive  any  holder  of  such  receipt  or 
bill  of  lading  of  any  remedy  or  right  of  action  which  he 
has  under  existing  law."  Fed.  Stat.  Ann.  (Supp. 
1909)  273. 

True,  the  seventh  instruction  given  at  the  instance 
of  plaintiff  in  error  states  the  law  with  reference  to 
the  liability  of  the  initial  carrier  correctly,  but  it  did  not 
cure  the  error  in  the  second  instruction  given  at  the  re- 
quest of  defendant  in  error.  The  two  instructions  are 
in  direct  conflict. 

The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Albert  Haas  Lumber  Co.,  Defendant  in  Error,  v.  Harty 
Bros.  &  Harty  Co.,  Plaintiff  in  Error. 

Qen.  No.  16,363. 

1.  Sales — when  custom  competent.  Held,  that  a  local  custom  by 
which  a  local  broker  habitnally  settled  disputes  arising  as  to  the  grade 
and  quality  of  lumber  was  competent. 

2.  Sales — when  previous  course  of  dealing  competent.  Held,  that 
a  previous  course  of  dealing  as  to  settlement  of  disputes  was  com- 
petent. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Wm  N.  Gem- 
hill,  Judge,  presiding.    Heard  in  the  Branch  Appellate  Court  at  the 

March  term,   1910.     Reversed   and  remanded.     Opinion   filed   March 
30,  1912. 

BuLKLEY,  Gray  &  More,  for  plaintiff  in  error;  C. 
Paul.  Tallmadge,  of  counsel. 
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Eastman  &  White,  for  defendant  in  error. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

This  writ  of  error  is  prosecuted  to  reverse  a  judg- 
ment of  the  Municipal  Court  upon  a  verdict  directed  by 
the  Court  against  plaintiff  in  error  for  $212.50.  There 
is  no  appearance  by  defendant  in  error  in  this  court. 

On  January  27,  1909,  at  the  solicitation  of  Lewis  E. 
Starr,  doing  business  as  a  lumber  broker  in  the  city 
of  Chicago,  under  the  name  of  The  Starr  Lumber  Co., 
plaintiff  in  error  ordered  a  car  of  lumber  designated 
as  ^'1"  Smoke  dried*  Rgh.,  B  &  better  yellow  Pine  fin- 
ish," at  $25.50  per  thousand  feet.  On  the  same  day 
the  order  was  communicated  by  Starr  to  defendant  in 
error,  doing  business  at  Atlanta,  Georgia,  and  on  Feb- 
ruary 1st  following,  the  lumber  was  delivered  to  plain- 
tiff in  error  upon  the  track.  An  examination  of  the 
lumber  by  plaintiff  in  error  disclosed  that  it  did  not 
conform  to  the  grade  and  quality  of  lumber  ordered, 
and  plaintiff  in  error  thereupon  refused  to  unload  the 
lumber,  and  so  notified  Starr,  the  broker.  Starr  ex- 
amined the  lumber  and  found  the  same  to  be  below 
grade,  and  directed  plaintiff  in  error  to  sort  it  out  and 
retain  such  of  it  as  was  up  to  grade  and  then  told  plain- 
tiff in  error  he  would  sell  the  remainder  to  some  one 
else.  Plaintiff  in  error  retained  2420  feet  of  the  lum- 
ber, as  up  to  grade,  and  the  remainder,  14,510  feet,  was 
sold  by  Starr  to  one  Krueger,  who  hauled  it  away. 

Defendant  in  error  brought  suit  against  plaintiff  in 
error  to  recover  for  all  the  lumber  shipped  to  it,  and 
the  amount  of  the  judgment,  upon  a  verdict  directed 
by  the  court,  represents  the  contract  price  less  the 
freight.  Plaintiff  in  error  offered  to  pay  for  the  lum* 
ber  retained  by  it  at  the  contract  price. 

Upon  the  trial  plaintiff  in  error  sought  to  show  the 
existence  of  a  general,  uniform  custom  or  usage  in  the 
lumber  trade  in  Chicago,  with  respect  to  the  authority 
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of  a  local  broker  selling  lumber  for  dealers,  doing 
business  in  outside  territory,  to  settle  disputes  arising 
as  to  the  grade  and  quality  of  lumber  shipped  by  such 
outside  dealers,  and  to  re-sell  such  portions  as  were 
properly  rejected.  Plaintiff  in  error  also  sought  to 
show  the  previous  course  of  dealing  between  defendant 
in  error  and  Starr  relating  to  transactions  wherein  dis- 
putes had  arisen  with  reference  to  the  grade  and 
quality  of  lumber  shipped  by  defendant  in  error  to 
other  vendees,  upon  orders  secured  by  Starr.  In  both 
instances  the  proof  sought  to  be  adduced  by  plaintiff 
in  error  was  held  by  the  trial  court  to  be  incompetent 
and  immaterial.  The  proof  offered  should  have  been 
admitted,  and  its  exclusion  was  clearly  prejudicial  to 
plaintiff  in  error. 

In  Bailey  v.  Bensley,  87  111.  556,  it  was  held  that  a 
person  who  deals  in  a  particular  market  must  be  taken 
to  deal  according  to  the  known,  general  and  uniform 
custom  or  usage  of  that  market;  and  he  who  employs 
another  to  act  for  him  at  a  particular  place  or  market 
Diust  be  taken  as  intending  that  the  business  to  be  done 
^ill  be  done  according  to  the  usage  and  custom  of  that 
place  or  market,  whether  the  principal  in  fact  knew 
of  the  usage  or  custom  or  not.  See  also,  Eau  Claire 
Canning  Co.  v.  Western  Brokerage  Co.,  213  111.  561. 

In  Saladin  v.  Mitchell,  45  111.  79,  the  authority  of  a 
broker  in  conformity  with  commercial  usage,  to  rescind- 
^  sale,  was  expressly  recognized, 
^yidence  of  prior  general  course  of  dealing  between 

^  P^'^neipal  and  agent  is  competent  as  tending  to  show 

*J{e  extent  of  the  a2:ency.    Doan  v.  Duncan,  17  111.  272 ; 

I^oi-nton  V.  Lawther,  169  111.  228;  Mcintosh  v.  Ran- 

^^^y  106  111.  App.  172. 

•  A  ^^   ^rror  in  excluding  the  proffered  evidence  the 
J^^^ent  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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John  Mausley,  Defendant  in  Error,  v.  John  E.  McMullen, 

Plaintiff  in  Error. 

Gen.  No.  16,382. 

Verdicts — when  not  disiurhed  as  against  the  evidence.  A  verdict 
will  not  be  set  aside  as  against  the  evidence  unless  clearly  and  mani- 
festly so. 

Error  to  Municipal  Court  of  Chicago;  the  Hon.  Hab&y  Olson, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1910.     Affirmed.     Opinion  filed  March  30,  1912. 

Novak  &  Pollack,  for  plaintiflf  in  error. 
Wm.  a.  Jennings,  for  defendant  in  error. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Defendant  in  error  recovered  a  verdict  and  judg- 
ment against  plaintiff  in  error  for  $375  as  damages 
for  an  alleged  assault.  The  only  ground  urged  for  re- 
versal of  the  judgment  is  that  the  verdict  is  against 
the  manifest  weight  of  the  evidence  upon  the  issue 
whether  or  not  plaintiff  in  error  assaulted  and  struck 
defendant  in  error. 

Defendant  in  error  testified,  in  substaijice,  that  while 
waiting  for  a  street  car  at  the  corner  of  18th  and  Hal- 
sted  streets,  between  10  and  12  o  'clock  on  the  night  of 
September  14,  1909,  he  went  into  the  saloon  of  plain- 
tiff in  error  for  the  purpose  of  getting  a  drink ;  that  he 
ordered  a  glass  of  beer  and  gave  the  bartender  a  two 
dollar  bill  and  received  the  change ;  that  while  he  was 
putting  the  change  in  his  pocket  plaintiff  in  error  said 
to  defendant  in  error,  ''You  look  like  a  nigger  because 
your  hair  is  curly,"  and  that  he  replied,  ''Then  you 
do,"  and  asked  when  he  could  get  a  train  for  Gales- 
burg  ;  that  plaintiff  in  error  then  asked  him  if  he  was 
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a  tramp,  and  he  replied  that  he  was  not,  but  he  was  a 
stranger  in  that  part  of  town;  that  plaintiff  in  error 
said,  ^ '  I  see  you  belong  to  the  Eagles,  too, ' '  and  he  re- 
plied, '*yes;'*  that  he  showe(J  plaintiff  in  error  a  book 
of  the  Order  of  Eagles,  whereupon  plaintiff  in  error 
charged  him  with  being  delinquent  in  the  order  and 
ordered  him  to  get  out  of  the  saloon ;  that  he  had  some 
money  in  the  book,  two  ten  dollar  bills  and  one  five  dol- 
lar bill,  which  plaintiff  in  error  threw  upon  the  bar; 
that  as  soon  as  he  recovered  his  book  and  money  he 
walked  through  the  swinging  doors  to  the  front  door, 
and  was  leaning  against  the  door  waiting  for  a  car 
when  plaintiff  in  error,  who  had  followed  him,  struck 
him  on  the  right  side  of  the  face  with  his  fist,  in  which 
plaintiff  in  error  appeared  to  have  a  pair  of  knuckles ; 
that  the  force  of  the  blow  broke  the  jaw  of  defendant 
in  error.  It  is  uncontroverted,  that  immediately  after 
defendant  in  error  claims  to  have  been  struck  by  plain- 
tiff in  error  he  went  to  the  Canalport  Avenue  police 
station,  a  distance  of  three  or  four  blocks  from  plain- 
tiff in  error's  saloon,  and  complained  to  the  officers 
there  on  duty  that  he  had  been  assaulted  and  his  jaw 
broken;  that  one  of  the  officers  was  detailed  to  ac- 
company defendant  in  error  to  the  saloon,  and  upon 
arriving  there  defendant  in  error  pointed  out  plaintiff 
in  error  as  the  person  who  had  struck  him ;  that  plain- 
tiff in  error  then  went  to  the  police  station,  and  upon 
the  refusal  of  defendant  in  error  to  make  a  formal 
complaint  against  him  no  further  steps  were  taken, 
and  the  parties  went  home ;  that  after  arriving  at  1043 
South  Leavitt  street,  where  defendant  in  error  resided 
with  his  wife  and  family,  his  jaw  became  so  painful  that 
he  went  to  the  county  hospital,  arriving  there  about  1 
o'clock  A.  M.,  and  there  remained  under  treatment  for 
about  a  month. 

On  behalf  of  plaintiff  in  error,  five  police  officers 
testified  that  defendant  in  error  appeared  to  be  intoxi- 
cated when  he  came  to  the  station.    Three  officers  tes- 
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tified  that  they  examined  the  jaw  of  defendant  in 
error.  Two  testified  they  found  nothing  to  indicate 
defendant  in  error  had  been  struck,  or  that  his  jaw 
was  injured  or  broken,  a^nd  one  testified  he  found  a 
little  cut  on  the  inside  of  defendant  in  error's  cheek, 
as  if  something  hard  had  come  in  contact  with  it. 

Plaintiff  in  error,  his  bartender,  and  one  of  several 
customers,  who  were  in  the  saloon  at  the  time  in  ques- 
tion, testified  that  defendant  in  error  did  not  pay  for 
the  glass  of  beer  which  he  ordered,  and  that  he  at- 
tempted to  get  another  drink  on  the  strength  of  his 
Eagle  book;  that  plaintiff  in  error  and  his  bartender 
told  defendant  in  error  they  did  not  sell  drinks  on 
books;  that  defendant  in  error  then  became  noisy  and 
abusive  in  his  language  and  conduct  and  the  bartender 
ordered  him  out  of  the  saloon  and  took  him  through 
the  swinging  doors ;  that  plaintiff  in  error  did  not  fol- 
low defendant  in  error  to  the  front  of  the  saloon  and 
did  not  strike  him. 

That  the  jaw  of  defendant  in  error  was  broken  does 
not  admit  of  doubt,  and  that  he  immediately  made  com- 
plaint to  the  police  department,  charged  plaintiff  in 
error  with  having  struck  him,  and  accompanied  a  police 
officer  to  the  saloon  of  plaintiff  in  error  and  there  in 
the  presence  of  seven  or  eight  persons,  who  were  in 
the  saloon  when  the  alleged  assault  was  made,  iden- 
tified plaintiff  in  error  as  the  assailant,  are  facts  and 
circumstances  tending  to  corroborate  defendant  in 
error's  version  of  the  affair.  The  opinions  expressed 
by  the  police  officers  that  defendant  in  error  was  intox- 
icated, and  therefore  to  some  extent  irresponsible  when 
he  came  to  the  station,  were  predicated  solely  on  the 
fact  that  he  appeared  to  be  excited  and  talked  in  a 
loud  tone.  The  circumstances  fairly  justified  the  ex- 
cited state  of  mind  of  defendant  in  error  and  his  ex- 
citement was  reason  sufficient  for  his  loud  speaking. 
He  is  shown  to  have  been  sober  when  he  went  to  the 
hospital,  two  hours  later.    Notwithstanding  he  was 
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subjected  to  a  most  searching  cross-examination  rela- 
tive to  his  whereabouts  and  doings  during  the  after- 
noon and  evening  of  the  day  in  question,  he  was  able 
to  give  in  detail  such  a  strict  and  apparently  accurate 
account  with  respect  thereto,  in  particulars  wherein, 
if  untruthful,  he  might  have  been  impeached,  that  his 
mind  and  memory  must  have  been  acting  normally 
during  the  time  in  question. 

We  have  read  the  evidence,  not  alone  as  abstracted, 
but  in  its  entirety  as  it  appears  in  the  record,  and  are 
unable  to  say  that  the  finding  of  the  Jury,  approved 
by  the  trial  judge,  is  against  the  manifest  weight  of 
the  evidence. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


Nils  Ber8:fnan,  Appellee,  v.  The  First  Swedish  Building 
and  Loan  Association  of  Chicago,  Appellant. 

Gen.  No.  16,432. 

Bbokebs  and  factors — what  essential  to  recover  real  estate  com- 
missions. In  order  that  a  broker  may  recover  commissions  for  an 
exchange  of  properties  it  must  appear  that  the  same  was  effected 
through  his  efforts  or  through  information  derived  from  him.  In 
other  words  it  must  be  established  that  he  was  the  procuring  cause. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hox.  Henry  V.  Freeman,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1910.  Reversed  with  finding  of 
facts.     Opinion  filed  March  30,  1912. 

Brecheb  &  Chindblom,  for  appellant. 

Wn^LiAM  E.  Keeley  and  G.  Nat.  Reeves,  for  ap- 
pellee. 
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Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Plaintiff  below  recovered  a  verdict  and  judgment 
against  defendant  for  $2,500,  alleged  to  be  due  him  for 
commission  as  a  real  estate  broker  for  effecting  an  ex- 
change of  certain  property  in  the  city  of  Chicago, 
owned  by  defendant,  for  two  farms  containing  897  acres 
in  LaPorte  and  Lake  counties,  Indiana,  owned  by 
Charles  H.  Carmon.  To  reverse  such  judgment  the 
defendant  prosecutes  this  appeal. 

On  October  19,  1905,  appellee  procured  from  N.  F. 
Olson,  the  property  agent  of  appellant,  a  statement  of 
the  rentals  and  expenses  of  the  property  known  as  the 
Franklin  Building,  then  offered  by  appellant  for  sale 
or  exchange,  and  appellee  claims  that  Olson  then 
agreed  to  pay  him  a  commission  of  2^/^  per  cent,  upon  a 
valuation  of  $100,000,  for  his  services  in  finding  a  pur- 
chaser for  said  property.  Appellee  proposed  an  ex- 
change for  some  acres  near  Hegewich,  but  the  proposal 
was  not  accepted.  Thereafter,  appellee,  acting  in  con- 
junction with  C,  E.  Schroer  to  find  a  purchaser  for  the 
property,  caused  an  advertisement,  for  the  exchange  of 
the  property  without  designating  it  by  name  or  loca- 
tion, to  be  published  in  a  newspaper.  The  advertise- 
ment was  noticed  by  Charles  H.  Carmon,  a  hotel 
keeper,  land  owner  and  real  estate  broker,  residing  in 
Forrest,  Illinois,  who  evidently  communicated  with 
Schroer  in  regard  to  the  matter  prior  to  a  letter  re- 
ceived by  the  latter  about  March  29,  1906,  wherein 
Carmon  states  that  he  encloses  a  plat  of  1,889  acres 
in  Pulaski  county,  Indiana,  and  suggests  that  he  might 
get  the  equity  in  appellant's  property  and  asks  for  a 
description  and  location  of  the  same,  so  he  can  send 
a  man  to  look  it  over.  The  next  communication  in  evi- 
dence is  a  letter  dated  April  30,  1906,  from  Schroer 
to  Carmon,  informing  the  latter  of  the  terms  upon 
which  an  exchange  of  the  farm  in  Pulaski  county,  In- 
diana, for  appellant 's  property  might  be  effected,  and 
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suggesting,  if  such  terms  are  satisfactory,  Carmon  have 
his  man  call  at  the  oflSce  of  appellee,  who  would  show 
him  the  property.  It  is  not  controverted  that  Carmon 
came  to  Chicago  in  response  to  said  letter,  and  in  com- 
pany with  appellee  examined  the  property,  either  in- 
differently or  critically,  but  there  is  a  direct  conflict 
in  the  evidence  as  to  the  time  when  such  examination 
was  made,  and  as  to  what  occurred  upon  that  occasion. 
Appellee  and  Schroer  both  testify  somewhat  equivo- 
cally that  Carmon  came  to  Chicago  and  examined  the 
propjBrty  in  October,  1906,  while  Carmon  fixes  the 
time  as  May  2nd  or  3rd,  1906.  The  facts  and  circum- 
stances in  evidence  leave  little  room  for  doubt  that 
the  time  fixed  by  Carmon  is  correct.  In  their  state- 
ment of  the  case  counsel  for  appellee  in  referring  to 
the  time  when  Carmon  inspected  the  property  say: 
''This  was  either  in  May  or  October,  1906."  Schroer 's 
letter  to  Carmon,  inviting  an  inspection  by  the  latter 
of  the  property,  bears  date  April  30,  1906,  and  re- 
quests a  reply,  ''at  your  earliest  convenience."  On 
his  cross-examination  appellee  testified,  in  substance, 
that  Schroer 's  letter  to  Carmon  was  written  about  a 
week  before  the  latter  went  to  Chicago.  The  manifest 
confusion  of  appellee  and  Schroer,  as  disclosed  by 
the  record,  when,  after  testifying  that  Carmon  went 
to  Chicago  in  October,  they  were  confronted  with  the 
letter  of  April  30,  1906,  above  referred  to,  clearly  evi- 
dences they  were  mistaken. 

Appellee  testified  that  upon  the  occasion  when  Car- 
mon inspected  the  property,  the  latter  said  he  liked 
the  property,  and  would  write  to  appellee  or  come  up 
personally  and  make  a  proposition,  and  that  he  (ap- 
pellee) reported  the  substance  of  Carmen's  statement 
to  Olson,  the  property  agent  of  appellant. 

It  is  uncontroverted  that  following  the  occasion  of 
Carmon 's  inspection  of  the  property  in  May,  1906, 
appellee  did  not  see  Carmon  again,  or  receive  any 
proposition  from  him  for  an  exchange,  or  have  any 
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further  communication  with  him,  directly  or  indirect- 
ly, relative  to  the  property.  Appellee  testifies,  how- 
ever, that  he  often  saw  Olson  and  remarked  that  he 
(appellee)  had  not  heard  anything  from  Carmon  and 
it  was  funny  that  he  (Carmon)  was  so  late  or  slow. 

Carmon  testifies  that  he  did  not  own  the  land  in 
Pulaski  county,  Indiana,  but  was  acting  as  a  broker 
in  attempting  to  negotiate  an  exchange  for  it;  that 
upon  the  occasion  of  his  inspection  of  appellant's 
property  he  told  appellee  he  did  not  think  he  could 
get  the  trade  through  on  the  basis  proposed. 

Olson  testifies  that  appellee  told  him  Carmon  had 
looked  at  the  building  and  said  the  price  was  too  high 
and  he  would  not  take  it;  that  appellee  never  came 
with  any  other  proposition  from  Carmon  and  the  sub- 
ject was  not  mentioned  again  by  appellee  until  May, 
1907,  when  he  said  he  thought  he  was  entitled  to  a 
commission. 

The  evidence  further  discloses,  without  contradic- 
tion, that  during  the  time  of  the  transactions  here  in- 
volved statements  of  the  rentals  and  expenses  of  ap- 
pellant's property  were  given  by  Olson  to  several  real 
estate  brokers,  who  were  negotiating  for  its  sale  or 
exchange;  that  Ernest  Cameron,  one  of  such  brokers, 
advertised  the  property  and  thus,  or  personally, 
brought  it  to  the  attention  of  E.  C.  Ware,  another 
broker,  in  February,  1907 ;  that  Ware,  who  had  known 
Carmon  for  four  or  five  years,  communicated  with  him 
with  reference  to  an  exchange  of  the  property  and  in 
response  to  such  communication  Carmon  inspected  the 
property  with  a  view  to  exchanging  for  it  two  farms 
containing  897  acres  owned  by  him  in  LaPorte  and 
Lake  Counties,  Indiana;  that  prior  to  such  inspection 
of  said  property  Carmon  was  not  informed  it  was  the 
same  property  he  had  inspected  in  May,  1906,  with  ap- 
pellee; that  in  the  latter  part  of  March,  1907,  a  pro- 
visional contract,  negotiated  by  Ware  on  behalf  of  Car- 
mon and  by  Cameron  on  behalf  of  appellant,  for  the  ex- 
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change  of  the  property,  was  executed ;  that  in  the  lat- 
ter part  of  May  following,  the  exchange  was  finally  con- 
summated and  deeds  passed,  Carmon  taking  posses- 
sion June  1,  1907;  that  broker  *s  commissions  for  nego- 
tiating said  exchange  of  properties  were  paid  by  Car- 
mon to  Ware  and  by  appellant  to  Cameron. 

We  are  unable  to  perceive,  upon  a  consideration  of 
the  foregoing  evidence  and  admitted  facts,  any  lia- 
bility on  the  part  of  appellant  to  pay  to  appellee  the 
conmaission  claimed  for  procuring  Carmon  as  a  pur- 
chaser of  the  property. 

Adopting  the  statement  of  the  rule  most  favorable 
to  appellee,  it  was  incumbent  upon  him  to  show  that 
the  exchange  was  effected  through  his  efforts  or 
through  information  derived  from  him.  Rigdon  v. 
More,  226  111.  382;  Henry  v.  Stewart,  185  111.  448; 
Ilafner  v.  Herron,  165  111.  242. 

Appellee  and  Cameron  were  equally  the  agents  of 
appellant  to  procure  a  purchaser  for  the  property. 
True,  appellee  first  directed  the  attention  of  Carmon 
to  the  property  and  attempted  to  negotiate  an  ex- 
change, but  his  efforts  were  wholly  fruitless,  not  be- 
cause of  any  default  or  failure  on  the  part  of  appel- 
lant, but  because  Carmon  abandoned  the  matter,  and 
appellee  thereafter  made  no  further  effort  whatever 
to  interest  him  in  it.  Ten  months  later,  through  the 
wholly  independent  efforts  of  Cameron,  Carmon  was 
induced  to  investigate  a  proposition  involving  the  ex- 
change of  lands  owned  by  him  for  certain  property  in 
Chicago,  and  not  until  he  inspected  such  property  was 
he  apprised  of  the  fact  that  it  was  the  same  property 
he  had  formerly  inspected  at  the  solicitation  of  ap- 
pellee, and  the  exchange  then  consummated  was  un- 
influenced by  his  former  inspection  of  the  property  or 
by  the  long  since  abandoned  efforts  of  appellee. 

In  McGuire  v.  Carlson,  61  111.  App.  295,  cited  with 
approval  in  Patten  v.  Willis,  134  111.  App.  645,  it  was 
said:     *' Unless  he  specially  agrees  not  to  do  so,  an 
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owner  may  employ  two  or  more  brokers ;  in  such  case 
it  is  the  broker  who  is  the  efficient  cause  of  the  sale 
who  is  entitled  to  the  commissions;  and  this  right  is 
not  affected  by  the  fact  that  such  broker  sells  to  one 
whose  attention  to  the  property  had  before  been  called 
by  another  broker.  It  is  not  the  broker  who  first 
speaks  of  the  property,  but  he  who  is  the  procuring 
cause  of  the  sale,  be  he  the  first  or  second  who  engaged 
the  attention  of  the  purchaser.'' 

A  case  also  in  point  here  is  Stone  v.  Maloney,  159 
111.  App.  366. 

Appellee  cites  Patten  v.  Willis,  134  111.  App.  645, 
and  Morton  v.  Barney,  140  111,  App.  333,  as  support- 
ing a  right  of  recovery  by  him,  but  in  so  far  as  the 
doctrine  there  announced  is  applicable  to  the  facts  in 
the  case  at  bar,  they  sustain  the  position  of  appellant. 

The  judgment  is  reversed  with  a  finding  of  facts. 
Judgment  reversed  with  finding  of  facts. 

Finding  of  Facts:  We  find  as  ultimate  facts  that 
the  exchange  of  properties  here  involved  was  not 
effected  through  the  efforts  of  appellee,  or  through  in- 
formation derived  from  him,  and  that  appellee  was  not 
the  efficient  or  procuring  cause  of  said  exchange. 


Albert  Reinhold,  Appellant,  v.  Olof  Hansson  et  al..  Appel- 
lees. 

Gen.  No.  16,497. 

1.  Appeals  and  erbors — when  dismissal  upon  ground  that  relief 
prayed  had  been  obtained,  denied.  Where  the  decree  requires  modifica- 
tion such  a  motion  will  be  denied. 

2.  Jurisdiction — fund  in  custodia  legis.  Where  money  is  in  the 
possession  of  the  court  it  has  jurisdiction  to  direct  the  payment  thereof 
to  the  party  entitled  thereto. 
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Foreclosure.  Appeal  from  the  Superior  Court  of  Cook  county;  the 
Hon.  Abthub  H.  Chetlain,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1910.  Decree  modified  and  affirmed. 
Opinion  filed  March  30,  1912. 

TiNSMAN,  Rankin  and  Neltnor,  for  appellant. 

» 

D.  J.  NoRMOYLE,  for  appellees. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

On  July  7,  1909,  Albert  Reinhold  filed  his  bill  in 
the  Superior  Court  against  Olof  Hansson  and  others 
to  foreclose  a  trust  deed.  All  of  the  defendants,  save 
the  trustee,  answered  the  bill,  and  upon  replication  to 
said  answer  by  the  complainant, — the  trustee  being 
defaulted  for  want  of  answer,  and  the  bill  taken  pro 
confesso  as  to  him, — the  cause  was,  on  October  21, 
1909,  referred  to  the  master  to  take  and  report  the 
proofs,  together  with  his  findings  thereon.  The  rec- 
ord discloses  that  on  November  5,  1909,  before  any 
proofs  were  taken  under  said  order  of  reference,  a 
decree  was  entered  in  the  cause,  as  follows : 

*'Upon  motion  of  solicitor  for  defendants  for  leave 
to  pay  the  principal,  interest,  court  costs,  attorneys' 
fees,  and  Master's  fees  into  court,  the  same  having 
been  ascertained  upon  evidence  heard  in  open  court 
by  the  court  to  be  seventeen  hundred  twenty-three  and 
34-100  dollars,  being  as  follows:  Principal  and  in- 
terest $1,643.69,  court  cost  $19.65,  attorneys'  fees  $50, 
master's  fee  $10,  and  which  amount  has  been  paid  by 
the  defendants  to  the  clerk  of  this  court : 

**It  is  hereby  ordered  that  the  order  of  reference 
hereinbefore  made  in  above  entitled  suit  be,  and  the 
same  is  hereby  set  aside,  and  it  is  further  ordered  by 
the  court  that  the  complainant  deliver  up  to  the  de- 
fendants or  their  attorney  the  said  unpaid  coupon  in- 
terest notes,  principal  note  and  trust  deed  instanter, 
and  also  that  the  complainant  deliver  instanter  to  the 
defendants  or  their  attorney  the  abstract  and  insur- 
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ance  policy  which  they  hold  upon  the  real  estate  re- 
ferred to  in  above  entitled  cause,  and  it  further  ap- 
pearing to  the  court  that  the  said  sum  of  $1,723.34  has 
been  paid  to  the  clerk  of  this  court, 

**It  is  therefore  ordered,  adjudged  and  decreed  that 
the  said  cause  be,  and  the  same  is,  hereby  dismissed 
without  further  costs  to  either  side.'' 

To  reverse  this  decree  the  complainant  below  prose- 
cutes this  appeal. 

Appellees  heretofore  filed  their  motion  to  dismiss 
the  appeal  upon  the  ground,  generally,  that  appellant, 
having  obtained  all  the  relief  prayed  for  in  his  bill 
of  complaint,  or  that  he  was  entitled  to  by  the  order 
dismissing  the  bill  upon  payment  of  the  amount  due, 
is  not  aggrieved  by  such  order  and  cannot  appeal 
therefrom,  and  the  disposition  of  such  motion  to  dis- 
miss the  appeal  was  reserved  to  the  hearing. 

As  an  examination  of  the  record  discloses  that  the 
decree  may  properly  be  modified  in  the  particular 
hereafter  mentioned,  the  motion  to  dismiss  the  appeal 
is  denied. 

It  is  not  claimed  by  appellant  that  the  amount  paid 
by  appellees  to  the  clerk  of  the  Superior  Court  for 
principal  and  interest,  court  costs,  attorneys'  fees  and 
master's  fees  was  inadequate  or  insufficient,  and  the 
specific  finding  of  fact  in  the  decree  that  appellees  had 
so  paid  said  amount  is  sufficient  to  support  the  order 
dismissing  the  cause  without  further  costs. 

Complaint  is  made  because  the  decree  fails  to  direct 
the  payment  of  the  money  to  appellant.  This  com- 
plaint, made  as  justifying  this  appeal,  is  more  chimer- 
ical than  substantial.  The  money,  having  been  paid  to 
the  clerk  with  the  knowledge  and  sanction  of  the  court, 
became  a  fund  custodia  legis,  to  be  paid  out  upon  the 
order  of  the  court.  Hammer  v.  Kaufman,  39  111.  87; 
Ferguson  v.  Sutphen,  8  111.  547. 

Upon  motion  in  the  court  below  appellant  might 
readily  have  procured  an  order  directing  the  clerk  to 
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pay  the  money  to  him,  and  thereby  avoided  this  ap- 
peal. If  the  attention  of  the  court  had  been  directed 
to  the  failure  of  the  decree  to  award  the  payment 
of  the  money  to  appellant,  the  decree  would,  doubt- 
less, have  been  so  drafted  as  to  accomplish  that  result. 

As  it  is  conceded  that  appellant  is  entitled  to  the 
money  deposited  with  the  clerk  of  the  Superior  Court, 
this  court  may  properly  modify  the  decree,  so  as  to 
thereby  direct  the  payment  of  said  money  to  appellant. 
The  final  ordering  part  of  said  decree,  as  above 
quoted,  will,  therefore,  be  modified  so  as  to  read  as 
follows:  **It  is  therefore  ordered,  adjudged  and  de- 
creed that  the  clerk  of  this  court  pay  said  sum  of 
$1,723.34  to  the  complainant  and  that  the  said  cause 
be,  and  the  same  is,  hereby  dismissed  without  further 
costs  to  either  side.'' 

As  so  modified,  said  decree  will  be  affirmed,  and 
each  of  the  parties  will  pay  one-half  of  the  costs  in  this 
court. 

Decree  modified  and  affirmed. 


Ben  Strauss,  Defendant  in  Error,  v.  Cohen  Bros.  Com- 
pany, Plaintiff  in  Error. 

Gen.  No.  16,339. 

1.  Contracts — when  parol  evidence  incompetent  to  aid  construction. 
Parol  evidence  to  explain  the  meaning  of  a  written  contract  is  not  ad- 
missible where  there  is  no  ambiguity  in  the  language  used,  nor  ap- 
parent conflict  in  the  terms  of  the  contract. 

2.  Contracts — how  to  he  construed.  In  arriving  at  the  intention  of 
the  parties  effect  must  be  given  to  every  clause,  word  or  term  employed 
by  the  parties. 

3.  Contracts — "advances"  construed.  Held,  that  an  undertaking 
to  make  ''advances''  is  not  equivalent  to  an  obligation  to  pay  salary 
absolutely. 

Vol.  CLXIX  22 


338  Appellate  Coubts  of  Illinois. 

Strauss  v.  Cohen  Bros.  Co.,  169  111.  App.  337. 

Error  to  the  Municipal  Court  of  Chicago;  the  HOK.  John  H.  Humz, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1910.  Beversed  and  judgment  here.  Opinion  filed  March  30, 
1912. 

Cratty  Bros.  &  Jarvis,  for  plaintiff  in  error. 

James  E.  Gillis  and  William  Capesius,  for  defend- 
ant in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

Ben  Strauss  sued  Cohen  Brothers  Company,  a  cor- 
poration, for  a  balance  of  account  of  $566.68,  alleged 
to  be  due  him  as  salary  and  expenses  as  its  traveling 
salesman.  Cohen  Bros.  Company  filed  a  set-off  in  the 
sum  of  $1,180.18  for  advances  made  by  them  to  Strauss 
in  excess  of  the  amount  due  him  as  such  salesman, 
whom  they  alleged  to  have  been  employed  at  certain 
commissions  on  the  amount  of  goods  sold  by  him  for 
it.  In  a  trial  before  the  court  Strauss  recovered  a 
judgment  of  $366.62.  The  corporation  prosecutes  this 
writ  of  error. 

The  contentions  of  the  parties  to  this  suit  are  over 
the  construction  of  the  written  contract  entered  into 
and  signed  by  them  in  August,  1908.  Defendant  in 
error  contends  that  by  that  contract  he  was  to  be  paid 
in  any  event  a  salary  of  $1,200,  or  $100  per  month,  for 
his  services  regardless  of  the  amount  of  his  sales. 
Plaintiff  in  error  contends  that  while  it  was  to  advance 
reasonable  traveling  expenses  and  in  addition  thereto 
$100  per  month,  yet,  it  was  with  the  understanding 
and  agreement  that  if  the  sum  of  such  advances,  ex- 
penses and  $100  additional  per  month,  should  exceed 
the  amount  of  commissions  on  all  sales  of  defendant 
in  error,  provided  for  by  the  contract,  that  then  such 
excess  should  be  repaid  by  him  to  plaintiff  in  error. 
The  contract  appears  to  be  complete  in  itself  and  to 
embody  in  very  specific  language  the  entire  agreement 
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of  the  parties.  The  parts  of  the  contract  bearing  upon 
the  contentions  of  the  parties  are  the  following  para- 
graphs thereof,  to  wit : 

'*II.  Said  party  of  the  second  part  (Strauss)  agrees 
not  to  make  any  collections  for  or  in  the  name  of  said 
Cohen  Bros.  Co.,  except  on  their  written  authority; 
nor  to  draw  any  drafts  upon  said  Cohen  Bros.  Co., 
nor  contract  any  debts  on  their  account;  and  said 
party  of  the  second  part  further  agrees  that  he  will 
render  weekly  an  itemized  account  of  all  expenses  nec- 
essarily incurred  in  the  performance  of  his  duties  in 
the  pursuit  of  business  for  the  said  party  of  the  first 
part;  the  amount  of  said  expenses  to  be  at  all  times 
subject  to  the  audit  of  said  party  of  the  first  part  be- 
fore allowance.'' 

*'IV.  In  consideration  of  the  good  and  faithful  per- 
formance of  said  duties  by  the  party  of  the  second  part 
(Strauss)  he  at  all  times  fully  complying  with  the  in- 
structions of  party  of  the  first  part,  said  Cohen  Bros. 
Co.  agrees  to  advance  to  the  second  party  from  time 
to  time  as  may  be  necessary,  reasonable  traveling  ex- 
penses and  to  further  advance  to  second  party  on  the 
first  of  each  month,  commencing  with  the  second  month 
of  this  contract,  and  continuing  while  same  shall  be 
in  force  between  the  parties,  the  sum  of  $100.00 — One 
Hundred  Dollars,  with  the  understanding  that  the  sum 
of  such  advances  for  any  year  shall  not  exceed  (See 
below)  per  cent  of  the  sales  of  said  second  party;  and 
if  at  the  close  of  the  year's  shipments,  the  amount 

shown  by  computing per  cent  on  the  sales  of 

said  second  party,  shall  show  an  excess  over  and  above 
the  sum  of  moneys  advanced  by  first  party  for  travel- 
ing expenses,  together  with  the  drawing  account,  then 
any  such  excess  sum  shall  be  paid  to  second  party  by 
first  party. 

**V.  Sales  under  this  agreement  to  constitute 
actual  shipments  of  merchandise  to  customers  of  said 
party  of  second  part,  minus  all  merchandise  returned 
by  purchasers,  the  said  party  of  the  first  part  reserv- 
ing the  right  to  reject  any  order  sent  in  by  party  of  the 
second  part,  either  because  of  unfavorable  investiga- 
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tion  by  credit  department,  or  for  any  other  reason.    All 
mail  orders  to  be  credited  to  party  of  the  second  part. 

''VI.  It  is  further  mutually  agreed  by  and  between 
the  parties  hereto  that  in  case  that  party  of  the  sec- 
ond part  shall  sell  any  article  of  merchandise  below 
the  marked  price  of  same  and  if  shipped,  it  shall  also 
be  optional  with  the  party  of  the  first  part  to  include 
or  exclude  the  amount  of  such  article  in  computing 
sales  of  said  party  of  second  part;  and  it  is  further 
mutually  agreed  by  the  parties  hereto,  that  in  case 
of  any  failure  in  business  of  a  customer  of  party  of 
the  second  part,  the  amount  of  the  account,  if  any,  of 
such  customer,  owing  to  said  party  of  first  part,  shall 
be  subtracted  from  the  amount  of  the  sales  of  party 
of  second  part  before  computing  commission. 

''VII.  This  agreement  to  remain  in  force  for  the 
period  from  November  1st,  1908,  to  October  31st,  190i), 
with  the  mutual  understanding  and  agreement  that 
same  may  be  terminated  at  any  time  by  either  of  th6 
parties  hereto  giving  thirty  days'  notice  in  writing  to 
the  other." 

"Commission. 
3  per  cent  for  jobbing  trade. 
5  per  cent  for  Retail  Trade  Department  Store. 
7M>  per  cent  for  Regular  Retail  Trade.'' 

The  evidence  in  this  case  is,  in  substance,  that  de- 
fendant in  error  sold  for  plaintiflf  in  error  under  said 
contract  between  $17,000  and  $18,000  of  goods;  that 
the  cancellations  of  sales  were  between  $2,000  and 
$3,000,  making  the  net  sales  less  than  $16,000 ;  that  the 
total  expenses  advanced  him  were  $1,407.38,  and  that 
the  total  advanced  him  on  his  drawing  account  was 
$833.32,  making  the  total  advancements  $2,240.70. 

It  is  very  apparent  that  if  the  plaintiff  in  error's 
contention  be  sustained  that  the  defendant  in  error  is 
indebted  to  plaintiff  in  error,  even  if  he  be  given  the 
highest  commissions  on  net  sales,  and  that  the  judg- 
ment must  in  such  case  be  reversed.  The  court  held 
by  written  propositions  of  law  against  plaintiff  in 
error's  contentions  as  to  the  proper  interpretation  of 
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the  contract,  and,  if  correct  in  those  holdings,  its 
judgment  must  be  sustained. 

The  language  of  this  contract  and  the  meaning 
thereof  is  clear  and  unambiguous.  Paragraphs  IV,  V, 
arid  VI,  above  quoted,  show  clearly  and  beyond  all 
doubt  that  the  contract  was  purely  a  commission  con- 
tract. The  closing  words  of  Paragraph  IV,  '*and  if  at 
the  close  of  the  year's  shipments,  the  amount  shown 
by  computing per  cent,  on  the  sales  of  said  sec- 
ond party,  shall  show  an  excess  over  and  above  the 
sum  of  moneys  advanced  by  first  party  for  traveling 
expenses,  together  with  the  drawing  account,  then  any 
such  excess  sum  shall  be  paid  to  second  party  by  first 
party, ' '  render  it  impossible  for  a  court  to  legally  con- 
strue the  contract  according  to  defendant  in  error's 
contentions.  The  entire  contract  and  all  its  terms  har- 
monize with  our  construction.  The  terms,  *  *  advance ' ' 
and  *' advances,"  found  in  said  fourth  paragraph  are 
shown  to  be  used  understandingly  and  in  their  true 
sense  by  the  parties,  when  all  the  contract  is  consid- 
ered. **To  'advance'  money  is  to  pay  it  before  it  is 
due,  or  it  is  to  furnish  money  for  a  specified  purpose, 
understood  between  the  parties,  the  money  or  some 
equivalent  to  be  returned."  '*An  'advance'  is  some- 
thing which  precedes.  As  applied  to  the  payment  of 
money,  it  implies  that  the  parties  look  forward  to  the 
time  when  the  money  will  be  due  the  recipient. "  ' '  The 
ordinary  use  of  the  term  indicates  moneys  paid  before 
or  in  advance  of  the  proper  time  of  payment.  To  ad- 
vance is  to  supply  beforehand ;  to  loan  before  the  work 
is  done  or  the  goods  are  made."  Words  and  Phrases, 
Vol.  1,  pp.  214,  217. 

Parol  evidence  to  explain  the  meaning  of  a  written 
contract  is  not  admissible  where  there  is  no  ambiguity 
in  the  language  used,  nor  apparent  conflict  in  the  terms 
of  the  contract.  In  arriving  at  the  intention  of  the 
parties  effect  must  be  given  to  every  clause,  word  or 
term  employed  by  the  parties^  or  in  the  quaint  Ian- 
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guage  of  the  law  writers,  '*the  contract  must  be  col- 
lected from  the  four  corners  of  the  document/'    Mittel 
V.  Karl,  133  111.  65 ;  Webbe  v.  Ramona  0.  A.  Co.,  58 
111.  App.  222.    ''When  the  language  employed  is  un- 
equivocal, although  the  parties  may  have  failed  to  ex- 
press their  real  intention,  there  being  no  room  for  con- 
struction, the  legal  effect  of  the  instrument  will  be  en- 
forced as  written."    Clark  v.  Mallory,  185  111.  227,  232. 
It  is  strenuously  argued  by  defendant  in  error  that 
because  in  making  remittances  on  the  ''drawing  ac- 
count," plaintiff  in  error  used  such  expressions  in 
some  of  its  letters  to  him,  as,  "we  credit  same  on  your 
salary  account,"  or  "we  enclose  you  check  for  salary/' 
that  we  must  construe  the  contract  to  mean  that  de- 
fendant in  error  must  in  any  event  be  paid  one  hun- 
dred dollars  per  month  for  his  entire  services  without 
deductions  therefrom.     This  is  contended  for  on  the 
ground  that  the  word  salary  ordinarily  means,  ' '  Com- 
pensation stipulated  for  services — annual  or  periodical 
wages  or  pay."    In  plaintiff's  exhibit  4,  letter  of  plain- 
tiff in  error  to  defendant  in  error  of  date  April  22, 
1909,  in  which  this  term  "salary"  was  used,  plaintiff 
in  error  made  it  plain  to  defendant  in  error  that  the 
term  was  used  consistently  with  the  language  of  the 
contract,  by  this  further  language:    "It  is  just  as  I 
told  you  when  you  were  here,  if  you  had  only  to  depend 
on  the  Cohen  Bros.  Company  line,  you  would  have 
fallen  down  in  great  shape  and  it  was  a  good  thing  for 
you  and  us  also,  that  the  Monarch  helped  you  out,  and 
in  order  to  come  out  even  at  the  end  of  this  year,  you 
must  try  and  sell  other  things  but  the  duck  coat  line 
and  get  more  into  the  general  lines,  otherwise,  there 
will  be  no  money  in  it  for  you  nor  us."    But  in  any 
event,  the  law  is  that  where  a  contract  is  too  clear  to 
need  explanation,  parol  evidence  is  not  admissible  to 
explain  it.    And  again,  while  the  interpretation  by  the 
parties  to  a  contract  as  evidenced  by  their  words  and 
acts,  will  in  cases  of  doubt,  be  resorted  to  for  the  pnr- 
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pose  of  arriving  at  their  true  intention,  this  rule  is 
never  allowed  to  govern  when  the  effect  will,  as  in  this 
case,  be  to  overthrow  the  plain  terms  of  the  contract. 
Western  Ey.  Equip.  Co.  v.  Mo.  M.  I.  Co.,  91  111.  App. 
28 ;  Street  v.  Chgo.  W.  and  S.  Co.,  157  111.  605. 

The  court  erred  in  holding  that  the  contract  pro- 
vided for  the  unconditional  payment  of  a  salary  or 
compensation  to  defendant  in  error  of  one  hundred 
dollars  per  month,  and  in  not  finding  that  he  was  in- 
debted to  the  plaintiff  in  error.  Inasmuch,  however, 
as  plaintiff  in  error  has  expressly  stated  to  us  in  its 
brief  that  it  will  not  insist  on  a  judgment  for  any  defi- 
nite sum,  and  has  signified  its  willingness  for  us  to 
merely  give  a  judgment  in  bar,  of  the  action,  the  order 
of  this  court  is  that  the  judgment  be  reversed  and  that 
judgment  be  entered  here  in  favor  of  plaintiff  in  error 
and  against  the  defendant  in  error  in  bar  to  his  suit 
and  for  costs. 

Reversed  and  judgment  here. 


^^krn  Valve  Company,  Plaintiff  in  Error,  v.  Michael  0. 

Connell,  Defendant  in  Error. 

Gen.  No.  16,370. 

^^Es— -_|£;^^ii  contract  several  as  to  various  articles.    If  a  number  of 

e^ent     articles   are   sold,    and   delivered,   but   a   part   returned    and 
credif       •  y  f 

Riven  tberefor  and  payment  made  upon  the  balance  of  the  ac- 

.  .  '  *^e  contract  is  to  be  regarded  as  peveral  as  to  each  article  and 
•  I.  ***^***"^*®^*1  i^  *^®  articles  returned  are  defective  so  far  as  the 
^    '^^    I'ecover  for  the  balance  retained  is  concerned. 

^^  to  the  Municipal  Court  of  Chicago ;  the  Hon.  Wm.  N.  Gemmill, 
R  >  Presiding.     Heard  in  the  Branch  Appellate  Court  at  the  March 
"**'  191 0.    Reversed  and  remanded.    Opinion  filed  March  30,  1912. 
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Eastman,  Eastman  &  White,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

This  is  an  action  of  the  fourth  class  on  an  account 
for  goods,  wares  and  merchandise  sold  by  the  plaintiff 
in  error,  Western  Valve  Company,  to  defendant  in 
error  and  at  his  special  instance  and  request  to  the 
amount  of  $76.12,  to  wit : 

Nov.  12,  1907,  to  Mdse $439.31 

Oct.  21,  1908,  Cr.  by  Cash $100.00 

Jan.  5,  1909,  Cr.  by  Cash 50.00 

Jan.  19,  1909,  Cr.  by  Mdse 30.24 

Mar.  11,  1909,  Cr.  by  Mdse 10.50 

Apr.  5,  1909,  Cr.  by  Mdse 3.95 

Aug.  17,  1909,  Cr.  by  Mdse 143.50 

Oct.  12,  1909,  Cr.  by  Cash 25.00      363.19 

$  76.12 
Defendant  in  error  filed  his  counter  claim  that  plain- 
tiff in  error  did  not  install  the  heating  apparatus  and 
boiler  agreed  upon,  and  that  the  heating  apparatus 
installed  was  found  to  be  insufficient  and  defective. 
Affidavits  of  claim  were  filed  with  both  of  said  state- 
ments. 

In  a  jury  trial  the  court  heard  the  evidence  for 
plaintiff  in  error  and  directed  the  jury  to  return  a  ver- 
dict for  defendant  in  error,  and  then  rendered  judg- 
ment accordingly. 

The  evidence  for  plaintiff  in  error  is,  in  substance, 
that  its  account  was  for  a  hot  water  heating  plant  con- 
sisting of  a  boiler  tank,  heater,  radiators,  valves  and 
sundry  other  articles  for  a  water  heating  plant;  that 
defendant  in  error  took  to  plaintiff  in  error  his  plans 
for  the  heating  plant  and  told  plaintiff  in  error  he  was 
to  furnish  the  plant  for  his  building ;  that  they  together 
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determined  from  his  plans  what  he  required  and  that 
after  plaintiff  in  error  got  together  all  of  the  various 
articles  required,  Connell  took  them  to  his  house  to 
have  his  plant  installed ;  that  plaintiff  in  error  did  not 
install  the  plant,  nor  agree  to  install  it,  nor  tell  Con- 
nell how  to  install  it;  that  after  it  was  installed  the 
manager  of  plaintiff  in  error  at  Connell 's  request 
went  to  the  plant  to  see  why  it  did  not  give  satisfaction ; 
that  the  manager  found  that  the  cause  was  a  poor 
draught,  a  poor  fire  resulting  from  the  smoke  pipe 
which  should  have  been  ten  inches  reduced  to  nine 
inches,  and  that  the  smoke  pipe  from  the  laundry 
heater  was  connected  directly  into  the  galvanized  iron 
pipe  upon  the  boiler  and  chimney,  thereby  reducing 
the  amount  of  area  of  the  smoke  pipe;  that  he  told 
Connell  exactly  the  trouble  and  what  should  be  done, 
and  that  Connell  claimed  it  made  no  difference;  that 
afterwards  Connell  returned  the  boiler,  four  or  five 
radiators  and  some  valves,  and  got  full  credit  on  his 
account  for  them,  and  that  he  retained  the  remainder 
of  the  plant  without  objection  and  made  another  cash 
payment  of  $25.00  on  the  account;  that  cash  payments 
were  made,  and  that  articles  were  returned  by  Con- 
nell, and  he  was  given  credits  therefor  on  the  dates 
the  cash  and  articles  were  received  by  plaintiff  in  er- 
ror, as  shown  in  the  foregoing  account;  that  Connell 
was  not  told  how  much  heat  the  plant  would  make,  and 
was  not  promised  any  other  articles  in  exchange  for 
those  returned  by  Connell;  and  it  is  further  in  evi- 
dence that  Connell  repeatedly  promised  to  pay  the 
account. 

The  evidence  showed  a  prima  facie  right  in  plaintiff 
in  error  to  recover  the  full  amount  of  its  balance  on 
account,  and  there  is  absolutely  no  reason  appearing 
for  the  court's  action  in  directing  a  verdict  for  the  de- 
fendant in  error.  The  claim  was  for  the  balance  due 
upon  radiators  and  valves  and  other  articles  retained 
by  Connell.    Such  a  contract  of  purchase  may  be  re- 
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garded  as  several  as  to  each  article,  and  in  the  absence 
of  further  evidence  it  must  be  so  regarded  after  a  part 
of  the  articles  are  returned  and  full  credit  received 
for  them,  and  the  remainder  are  retained  and  further 
payments  in  cash  made  on  the  account.  Woolen  Mills 
V.  Spring,  116  111.  App.  27. 

The  articles  returned  were  not  included  in  the  items 
upon  which  the  plaintiff  in  error's' claim  was  based; 
.  and,  under  the  proof  offered,  it  could  make  no  differ- 
ence whether  they  were  defective  and  not  suitable  or 
satisfactory  for  the  uses  for  which  they  were  pur- 
chased, in  determining  the  right  of  plaintiff  in  error 
to  have  its  case  submitted  to  the  jury.  It  was  the 
privilege  of  defendant  in  error,  after  he  had  returned 
part  of  the  articles  purchased  and  had  gotten  credit 
for  them,  to  retain  and  use  the  other  articles  about 
which  this  evidence  shows  no  complaint.  But  he  could 
not  retain  and  use  them  without  paying  for  them  the 
full  price  thereof,  unless  some  right  of  recoupment  be 
proved  by  him.  We  do  not  intend  to  be  understood 
as  holding  that  no  defense  could  be  made  by  the  de- 
fendant in  error  by  way  of  recoupment  or  set-off. 
There  is  simply  no  evidence  in  the  record  of  a  defense 
of  any  kind,  and  for  the  unwarranted  action  of  the 
court,  in  directing  a  verdict  and  entering  the  judg- 
ment herein,  the  judgment  is  reversed  and  the  cause 
remanded  for  trial. 

Reversed  and  remanded. 
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I 


Independent  Brewing  Association,  Defendant  in  Error,  v. 
Cooke  Brewing  Company,  Haintiff  in  Error. 

Gen.  No.  16,417. 

1.  Replevin — what  not  conclusive  evidence  of  title.  Held,  that  fhe 
fact  that  tbe  name  of  the  claimant  was  blown  in  bottles  and  that 
a  particular  manufacturer  made  and  delivered  such  bottles  to  the 
claimant,  did  not  conclusively  show  that  the  same  were  the  property 
of  such  claimant  or  were  ever  in  its  possession. 

2.  Personal  peoperty — what  evidence  of  ownership,  Marks  and 
brands  and  letters  on  stock  and  other  property  are  evidence  tending  to 
establiFh  identity  and  ownership. 

3.  Vendor  and  vendee — when  possession  of  former  will  not  prevail 
against  true  owner.  A  mere  naked  possession  in  a  vendor  will  not 
hold  against  the  true  owner,  and  the  latter  may  pursue  his  property 
and  recover  it  from  a  purchaser  without  notice,  when  he  has  done 
nothing  to  estop  him  foro  asserting  his  title. 

4.  Bailments — effect  where  identical  property  is  delivered  to  he 
restored  in  altered  form.  When  the  identical  thing  delivered  is  to  be 
restored,  though  in  an  altered  form,  the  contract  is  one  of  bailment, 
and  the  title  to  the  property  is  not  changed;  but  when  there  is  no  obli- 
gation to  restore  the  specific  thing,  and  the  receiver  is  at  liberty  to 
return  another  thing  of  equal  value,  he  becomes  a  debtor  to  make  the 
return  and  the  title  to  the  property  is  changed, — ^it  is  a  sale. 

5.  Evidence — when  as  to  custom  incompetent.  Seld,  that  evidence 
of  a  custom  not  observed  by  the  party  sought  to  be  charged  was  not 
competent  upon  the  question  of  title  to  personal  property. 

Replevin.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Charles  N.  Goodnow,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1910.  Affirmed.  Opinion  filed  March 
30,  1912. 

E.  F.  Masterson,  for  plaintiff  in  error. 

Matthias  B.  Pittman,  for  defendant  in  error. 

Mr.  Justice  Duncan  delivered  the  opinion  of  the 
court. 
The  Independent  Brewing  Association  brought  this 
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action  of  replevin  against  the  Cooke  Brewing  Com- 
pany for  the  recovery  of  three  hundred  dozen  crown 
jfinished  pint  glass  beer  bottles  with  names  and  marks 
of  Independent  Brewing  Association  blown  in  the 
glass,  after  written  demand  had  been  made  therefor 
upon  the  Cooke  Brewing  Company  for  possession  of 
the  same  which  was  refused.  Cooke  Brewing  Com- 
pany pleaded  property  in  Royal  Brewing  Company,  a 
non-resident  corporation  of  the  State  of  Missouri.  In 
response  to  the  writ  seventeen  and  one-half  dozen 
bottles  as  described  therein  were  turned  over  to  the 
officer  by  Cooke  Brewing  Company,  and  in  a  trial  be- 
fore the  court  the  court  found  the  issues  for  the  Inde- 
pendent Brewing  Association,  ^and  rendered  judgment 
accordingly.  Cooke  Brewing  Company  sued  out  this 
writ  of  error. 

The  evidence  in  this  record  discloses  that  the  Royal 
Brewing  Company  bought  the  bottles  in  question,  July 
6,  1910,  from  the  Northwestern  Bottling  Company  of 
St.  Louis  by  invoice,  but  it  does  not  appear  from  the 
record  how  the  latter  company  obtained  them.  Charles 
F.  Cooke,  president  of  the  plaintiflp  in  error,  testified 
that  the  bottles  were  furnished  to  his  company  by  the 
Royal  Brewing  Co.  of  Kansas  City  to  be  filled  with 
beer;  that  he  saw  the  seventeen  and  one-half  dozen 
bottles  replevied  in  this  case  and  noted  what  kind  of 
bottles  they  were;  that  bottles  like  the  bottle  in  evi- 
dence (a  Prima)  constituted  95  per  cent  of  them;  that 
they  also  had  a  label  on  them  and  that  the  first  time 
he  saw  them  was  when  the  constable  came  to  his  brew- 
ery ;  that  he  would  state  positively  that  95  per  cent  of 
the  Independent  bottles  were  Prima  bottles,  and  that 
every  one  of  them  were  twice  examined  by  himself  and 
Mr.  Ostheimer;  and  that  he  would  not  let  anybody 
take  a  bottle  away  from  the  brewery  that  was  not 
called  for  in  the  writ,  and  that  he  was  there  until  the 
officers  went  away,  and  made  them  count  them  out 
there  on  the  street.    It  further  appears  from  the  rec- 
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ord  that  the  bottle  in  evidence  was  marked  by  words 
blown  in  the  glass,  ''Prima,  Registered  Property  of 
Independent  Brewing  Association,  Chicago,''  '*A.  B. 
Co."  (on  the  bottom),  and  upon  the  outside  of  the 
glass  are  paper  labels,  one  bearing  the  words,  ''Gen- 
uine Prima,  our  very  best.  Registered,"  and  on  the 
other:  "We  guarantee  that  this  beer  is  the  genuine 
product  of  imported  hops  and  Ifinest  barley,  brewed  ac- 
cording to  the  original  Prima  process,  and  is  the 
brewer's  own  bottling.  Independent  Brewing  Associa- 
tion, Chicago.  Prima  Registered,  pale  lager,  high 
grade,  Independent  Brewing  Company,  Chicago,  Illi- 
nois. Trade  Mark  registered,  United  States  and  for- 
eign countries,  No.  587.  Guaranteed  by  the  Independ- 
ent Brewing  Ass  'n,  Chicago,  under  the  Food  and  Drug 
Act,  June  30,  1906."  The  evidence  for  the  defendant 
in  error  further  showed  that  the  bottles  had  on  their 
faces  blown  in  the  glass,  the  words,  "This  bottle  not 
to  be  sold,"  and  that  "A.  B.  Co."  signified  that  the 
bottles  were  made  by  the  American  Bottle  Co.  from 
whom  defendant  in  error  purchased  that  character  of 
bottles ;  that  such  bottles  were  made  specially  for  the 
Chicago  trade  of  the  Independent  Brewing  Associa- 
tion, and  that  they  were  never  shipped  out  of  Chicago 
and  suburbs;  that  they  never  sold  the  bottles  nor  ex- 
acted money  in  advance  for  them,  but  always  sold  the 
beer  in  the  bottles  and  with  the  distinct  agreement  that 
the  bottles  were  to  be  returned  to  the  brewery,  and  that 
the  purchasers  of  the  beer  could  not  sell  the  bottles. 
The  evidence  tends  to  show  that  the  bottles  in  ques- 
tion were  not  lost  or  stolen. 

The  real  and  decisive  fact  in  this  case  is  as  to 
whether  or  not  the  bottles  in  question  were  suflSciently 
identified  as  the  bottles  of  the  defendant  in  error,  or 
to  speak  more  accurately,  as  to  whether  or  not  they 
were  ever  its  property  and  in  its  possession.  The 
court  was  warranted  by  the  evidence  in  finding  that 
the  defendant  in  error  had  never  sold  the  bottles,  con- 
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ditionally  or  otherwise,  and  had  never  authorized  any 
one  to  sell  them.  In  other  words,  if  the  bottles  had 
belonged  to  defendant  in  error  and  were  once  in  its 
possession,  which  is  virtually  admitted  in  plaintiff  in 
error's  argument,  it  never  transferred  the  title  there- 
to to  any  one  else,  nor  authorized  any  one  else  to  sell 
or  dispose  of  them  in  any  way,  except  to  return  them 
to  it  when  emptied.  While  no  witness  could  positively 
say  that  he  ever  saw  any  one  of  the  bottles,  and  no  wit- 
ness could  testify  to  whom  beer  had  been  sold  in  these 
identical  bottles,  still  we  think  the  evidence  warranted 
the  court  in  finding  that  the  bottles  were  the  bottles 
of  the  defendant  in  error,  and  that  they  had  gotten  out 
of  its  possession  by  sale  of  beer  in  the  bottles  with  the 
agreement  that  the  bottles  were  the  bottles  of  the  de- 
fendant in  error,  and  that  the  purchasers  had  no  title 
thereto,  and  no  right  to  transfer  the  title  thereto,  and 
were  under  contract  to  return  them  to  the  Independ- 
ent Brewing  Association  as  its  property.  We  are  not 
inclined  to  hold  in  this  case  that  the  facts  that  the 
words  in  evidence  were  blown  in  the  bottles,  and  that 
the  American  Bottle  Company  made  and  delivered 
such  bottles  to  the  defendant  in  error,  make  a  conclu- 
sive showing  that  the  bottles  in  question  are  the  bot- 
tles of  the  defendant  in  error,  or  were  ever  in  its  pos- 
session, even  with  the  further  facts  proved  that  it 
never  sold  any  such  bottles  or  authorized  any  one  to 
do  so.  The  defendant  in  error  did  not  make  these 
bottles.  Some  bottles  of  the  same  character  and  make 
may  have  gotten  out  of  possession  of  the  American 
Bottle  Co.  into  possession  of  other  parties  without 
ever  having  become  the  property  of  defendant  in  error. 
It  is  not  very  probable,  however,  that  the  defendant 
in  error's  paper  labels  would  be  found  on  any  bottles 
other  than  those  that  were  the  property  of  the  defend- 
ant in  error,  and  taking  all  the  evidence  in  this  case 
together  we  think  the  evidence  sustains  the  finding 
of  the  court. 
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Marks  and  brands,  and  letters,  on  stock  and  other 
property,  have  been  held  by  our  courts  to  be  evidence 
of  identity  and  of  ownership  of  such  property.  Ber- 
gen V.  Riggs,  34  111.  170;  Foster  v.  Wadsworth-How- 
.  land  Co.,  168  111.  514 ;  Schweinfurth  v.  Dower,  91  111. 
App.  319 ;  P.,  Ft.  W.  &  C.  By.  Co.  v.  Callaghan,  157 
111.  406;  Hurst  v.  Territory  (Oklahoma),  86  Pac.  Rep. 
280.  Such  evidence  has  special  force  where  the  label, 
brand  and  mark  is  the  actual  label,  brand  or  mark  of 
the  owner,  and  placed  or  caused  to  be  placed  on  the 
property  by  the  owner  thereof  and  for  his  use. 

A  mere  naked  possession  in  a  vendor  will  not  hold 
against  the  true  owner,  and  the  latter  may  pursue  his 
property  and  recover  it  from  a  purchaser  without 
notice,  when  he  has  done  nothing  to  estop  him  from 
asserting  his  title.  The  purchaser  must  look  to  his 
vendor  on  the  implied  warranty  of  title.  Klein  v.  Sei- 
bold,  89  111.  540 ;  Fawcett  v.  Osborn,  32  111.  411.  There 
are  exceptions  to  this  rule  as  set  forth  in  the  above 
authorities,  but  they  are  not  applicable  to  this  case. 

When  the  identical  thing  delivered  is  to  be  restored, 
though  in  an  altered  form,  the  contract  is  one  of  bail- 
ment, and  the  title  to  the  property  is  not  changed; 
but  when  there  is  no  obligation  to  restore  the  specific 
article,  and  the  receiver  is  at  liberty  to  return  another 
thing  of  equal  value,  he  becomes  a  debtor  to  make  the 
return,  and  the  title  to  the  property  is  changed — it  is 
a  sale.  Lonergan  v.  Stewart,  55  111.  44.  Only  the  beer 
in  the  case  at  bar  was  sold,  with  the  understanding 
that  the  containers,  the  bottles,  were  to  be  returned. 
As  to  the  bottles  the  purchasers  were  bailees  of  de- 
fendant in  error. 

Plaintiff  in  error's  counsel  has  quoted  Williston  on 
Sales,  p.  478,  Sec.  314,  as  follows:  ''If  the  principal 
send  his  conmaodity  to  a  place,  where  it  is  the  ordi- 
nary business  of  the  person  to  whom  it  is  confided  to 
sell,  it  must  be  intended  that  the  commodity  was  sent 
thither  for  the  purpose  of  sale.''     The  author  gives 
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the  foregoing  as  a  quotation  from  Lord  Ellenborough 
in.  Pickering  v.  Rusk,  15  East.,  38.  In  that  case  Lord 
Ellenborough  further  said:  ''Where  the  commodity 
is  sent  in  such  a  way  and  to  such  a  place  as  to  exhibit 
an  apparent  purpose  of  sale,  the  principal  will  be 
bound,  and  the  purchaser  safe."  In  that  same  section 
Williston  further  says:  ''Doubtless  in  the  case  here 
supposed  the  owner's  action  in  sending  his  goods  to  a 
salesroom  is  some  evidence  of  authority  to  make  a 
sale,  but  Lord  Ellenborough  seems  to  have  supposed 
that  a  sale  by  the  person  intrusted  would  transfer  a 
title  to  a  purchaser  even  though  the  original  owner 
intrusted  the  goods  to  the  possessor  for  some  purpose 
other  than  sale,  which  clearly  appeared  from  the  evi- 
dence. So  far  as  Lord  Ellenborough 's  remarks  con- 
tain this  implication,  they  go  beyond  the  law  both  be- 
fore and  since  the  decision  of  the  case  in  which  the 
remarks  were  made."  He  then  cites  Wilkinson  v. 
King,  2  Camp.  335,  written  also  by  Lord  Ellenborough, 
and  Biggs  v.  Evans,  (1894)  1  Q.  B.  88;  Gilman  L.  O. 
Co.  V.  Norton,  89  Iowa,  434;  Quinn  v.  Davis,  78  Pa. 
St.  15,  which  support  the  text. 

The  court  did  not  err  in  excluding  evidence  of  the 
custom  of  breweries,  generally,  of  selling  beer  and 
bottles  together,  or  of  their  custom  to  have  their  pur- 
chasers  to  pay  the  value  of  the  bottles  and  the  beer  in 
the  first  instance  with  right  to  the  purchasers  to  return 
the  bottles  at  the  price  paid  or  advanced  for  them. 
The  evidence  of  such  a  custom  of  defendant  in  error 
'  prior  to  this  suit  would  have  been  very  material,  but 
such  was  not  the  evidence  offered. 

For  the  reasons  aforesaid  the  judgment  of  the  Mu- 
nicipal Court  is  affirmed. 

Judgment  affirmed. 
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P.  M.  Cabiness,  Appellant,  v.  Texas  Tie  and  Lumber  Pre- 
serving Company,  Appellee. 

Gen.  No.  16,475. 

1.  Costs — propriety  of  taxation  for  expenses  of  taking  depositions 
of  non-resident  v:itnesses  in  chancery.  Held,  that  section  37  of  the 
Evidence  Act  applied  and  justified  the  taxation  complained  of. 

2.  Costs — when  taxation  or  apportionment  in  chancery  'not  disturbed. 
The  discretion  of  the  chancellor  in  taxing  or  apportioning  costs  will  not 
be  interfered  with  by  the  reviewing  court  if  such  discretion  be  exercised 
according  to  equitable  principles,  and  is  supported  by  the  evidence  in 
the  case. 

Bill  in  chancery.  Appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon.  Geoboe  A.  Dupuy,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1910.  Affirmed.  Opinion  filed 
March  30,  1912. 

Geobge  E.  Wissleb  and  Chables  C.  Spenceb,  for 
appellant. 

Scott,  Bancboft  &  Stephens,  for  appellee. 

Mb.  Justice  Duncan  delivered  the  opinion  of  the 
court. 

In  an  original  suit  in  chancery  the  decree  of  the  Su- 
perior Court  provided  that  the  bill  should  be  dismissed 
at  complainant's  costs.  The  clerk  of  said  court  in 
making  up  the  bill  of  costs  in  said  cause  taxed  against 
F.  M.  Cabiness,  the  complainant  therein,  the  sum  of 
$93.30  commissioners'  fees  for  taking  depositions  of 
the  defendant's  witnesses  before  notaries  in  the  states 
of  Texas  and  Tennessee.  The  complainant  made  a 
motion  to  retax  the  costs,  and  the  court  allowed  the 
defendant  forty-seven  dollars  for  commissioners'  fees 
in  taking  the  depositions,  and  ordered  the  same  taxed 
against  the  complainant  in  that  suit.  The  complain- 
ant, Cabinees,  has  appealed  from  said  order. 
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The  evidence  before  the  court  upon  the  motion  to 
retax  costs  was,  in  substance,  that  the  total  number  of 
words  in  the  depositions  taken  was  31,350;  and  that 
appellee  paid  the  said  notaries  for  taking  said  deposi- 
tions the  sum  of  $93.30. 

Appellant's  objections  to  the  allowance  of  said  costs 
against  him  are,  (1)  that  there  is  no  provision  of  law 
in  this  state  for  the  taxing  as  costs  the  expenses  of 
taking  depositions  outside  of  Illinois;  and  (2)  that 
the  amount  allowed  by  the  court  is  grossly  excessive. 

The  statute  provides  that  whenever  a  party  to  a 
suit  requires  the  examination  of  witnesses  attending 
before  any  commissioner,  judge,  justice  of  the  peace, 
clerk  or  other  person  authorized  to  take  depositions, 
as  provided  by  the  statute,  such  party  shall  pay  the  ex- 
penses thereof,  but  may,  if  successful  in  the  suit,  be 
allowed  for  the  same  in  the  taxation  for  costs.  Sec. 
37  of  Chap.  51,  Kurd's  Rev.  Statutes  of  1909.  The 
foregoing  section  undoubtedly  applies  to  the  expenses 
of  taking  depositions  of  non-resident  witnesses  in  a 
chancery  case  as  provided  in  Sections  26  and  28  of 
said  Chapter  51. 

*'Upon  the  complainant  dismissing  his  bill  in  equity, 
or  the  defendant  dismissing  the  same  for  want  of  pros- 
ecution, the  defendant  shall  recover  against  the  com- 
plainant full  costs ;  and  in  all  other  cases  in  chancery, 
not  otherwise  directed  by  law,  it  shall  be  in  tlie  dis- 
cretion of  the  court  to  award  costs  or  not."  Sec.  18 
of  Chap.  33,  Kurd's  Stat,  of  1909. 

The  discretion  of  the  chancellor  in  taxing  or  appor- 
tioning costs  will  not  be  interfered  with  by  the  review- 
ing court,  if  such  discretion  be  exercised  according  to 
equitable  principles,  and  is  supported  by  the  evidence 
in  the  case.  Scott  v.  Beach,  172  111.  273;  Highley  v. 
Deane,  168  111.  266. 

The  amounts  allowed  for  the  taking  of  the  deposi- 
tions appear  to  be  reasonable,  at  any  rate  they  are 
certainly  not  shown  to  be  unreasonable.    As  they  were 
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proper  items  of  costs,  the  order  and  decree  of  the  court 
is  affirmed. 

Decree  affirmed. 


Josef  Skolimowski,  Appellee,  v.  Peter  P.  Deahl  and  U. 

Sam  Deahl,  Appellants. 

Qen.No.  15,915. 

1.  Evidence — effect  given  to  scientific  computations  of  physical 
forces.  Accidents  happen  so  instantaneously  and  unexpectedly,  and 
slight  changes  in  position  and  circumstances  of  the  machinery  and 
the  unfortunate  sufferer,  so  completely  alter  any  given  situation  and 
introduce  new  factors  into  the  problem,  that  the  Court  must  consider 
scientific  computations  at  the  best  as  but  weak  substitutes  for  actual 
experience  and  the  testimony  of  eyesight. 

2.  Verdicts — when  not  disturbed  as  against  the  evidence,  A  verdict 
will  not  be  set  aside  as  against  the  evidence  unless  clearly  and  mani- 
festly so. 

3.  Master  and  servant — duty  to  warn  upon  change  in  appliances. 
If  the  master  make  a  change  of  appliances  and  by  so  doing  increase 
the  hazard  of  the  employe  pursuing  his  work  in  his  customary  manner 
it  is  the  duty  of  the  master  to  notify  such  servant  of  the  increased 
danger  to  which  he  is  exposed,  and  such  servant  even  though  experienced 
in  working  about  the  class  of  machinery  in  question  does  not  assume 
the  risk  of  injury  if  the  change  and  the  result  thereof  was  not  so  open 
and  visible  that  he  might  by  the  exercise  of  ordinary  care  see  it,  know 
it,  and  appreciate  the  resulting  danger. 

4.  Master  and  servant — who  not  fellow-servants.  An  ordinary  em- 
ploye and  a  vice  principal  are  not  fellow-servants. 

5.  Master  and  servant — when  doctrine  of  fellow-servants  does  not 
^PPlV'  By  invoking  this  doctrine  the  master  cannot  escape  liability  for 
a  neglect  to  warn  of  increased  danger  resulting  from  a  change  by  him 
of  appliances  or  working  conditions. 

6.  Contributory  negltoence — where  conditions  changed  hy  master. 
If  a  servant  is  injured  while  attempting  to  start  machinery  and  such 
machinery  might  have  been  safely  started,  where  the  conditions  in  and 
about  the  machinery  have  been  changed  by  the  master  without  notifying 
the  Servant  so  as  to  increape  his  hazard  if  he  employed  his  customary 
methods,  it  is  a  question  of  fact  to  be  determined  by  the  jury  whether 
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the  increased  danger  was  discoverable  by  the  servant  by  the  exercise 
of  ordinary  care. 

7.  Appeals  and  errors — when  sustaining  objection  to  general  ques- 
tion will  not  reverse.  The  action  of  the  court  in  sustaining  an  objection 
to  a  general  question  will  not  reverse  where  it  was  plain  that  there  was 
no  intention  during  the  trial  to  prevent  proof  specifically  as  to  the 
matters  sought  to  be  elicited  by  such  general  question. 

8.  Appeals  and  errors — when  striking  out  irresponsive  answer  toiU 
not  reverse.  Held,  that  striking  out  of  a  portion  of  an  answer 
given  by  a  witness  as  irresponsive  was  at  most  harmless  error  which 
will  not  reverse. 

9.  Instructions — when  as  to  preponderance  of  evidence  wiCl  not 
reverse.  Held,  that  an  instruction  was  not  error  where  it  implied  that 
the  number  of  witnesses  on  each  Fide  of  any  proposition  involved  in  the 
cape  was  one  element  to  be  considered  by  the  jury,  and  other  things  be- 
ing equal,  a  controlling  element. 

10.  Instructions — ichen  useless,  will  not  reverse.  An  instruction 
not  inaccurate  and  not  misleading,  but  useless  and  unenlightening  will 
not  reverse. 

11.  Instructions — when  wiihclrawning  and  rnanner  of  withdrau>al 
will  not  reverse.  To  give  an  instruction  and  then  to  withdraw  it  will 
not  reverFe  if  the  withdrawal  was  the  proper  course  to  pursue,  and  to 
withdraw  an  instruction  by  re-reading  it  and  telling  the  jury  not  to 
follow  it  is  not  calculated  to  produce  harm,  but  on  the  other  hand  is 
likely  to  impress  on  the  minds  of  the  jury  that  the  statement  of  law 
contained  in  the  instruction  at  fir^t  given  was  erroneous. 

12.  Trial — when  refusal  to  submit  special  findings  not  error.  Held, 
that  there  was  no  abuse  of  dipcretion  by  the  trial  judge  in  refusing  to 
submit  certain  specific  questions  on  the  evidence  to  the  jury  for  special 
findings  and  substituting  other  special  findings  on  his  own  motion. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Coart 
of  Cook  county;  the  Hon.  George  A.  Duput,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1909.  Affirmed.  Opinion  filed  April 
1,  1912.     Certiorari  denied  by  Supreme  Court  (making  opinion  final). 

Statement  bv  the  Court.  This  appeal  is  from  a  ind^- 
ment  of  the  Superior  Court  of  Cook  county  in  favor 
of  the  plaintiff,  Josef  Skulimowski,  against  the  de- 
fendants, Peter  F.  Deahl  and  U.  Sam  Deahl,  for  $10,- 
000  and  costs.  The  judupnent  was  rendered  (after  a 
motion  for  a  new  trial  and  a  motion  in  arrest  of  iudpf- 
ment  made  by  the  defendants  had  been  respectively 
denied  by  the  court)  on  the  verdict  of  a  jury.     The 
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declaration  on  which  the  case  went  to  the  jury  con- 
tained four  counts.  The  first  alleged  that  the  defend- 
ants ran  a  steam  laundry  at  141  East  Ontario  street 
in  Chicago,  under  the  name  of  the  Derby  Steam  Laun- 
dry; that  plaintiff  was  on  May  10,  1907,  in  their  em- 
ploy; that  among  his  duties  was  that  of  starting  a 
machine  called  an  extractor,  a  kettle  shaped  machine 
to  dry  clothes,  which  was  composed  of  an  outer  shell 
and  a  perforated  inner  shell,  and  when  in  full  motion 
made  2500  revolutions  a  minute;  that  this  extractor 
was  started  by  means  of  a  leather  belt  connected  with 
pulleys  and  a  line  shaft;  that  when  connected  this 
shafting  and  connections  would  start  the  extractor 
slowly;  that  it  was  the  duty  of  plaintiff  to  start  the 
extractor  by  means  of  a  wooden  lever  that  forced  the 
belt  on  the  pulleys  and  shafting,  and  then  to  accelerate 
the  rotation  of  said  inner  shell  by  hand,  which  method 
of  starting  was  well  known  to  and  approved  and  direct- 
ed by  the  defendants ;  that  the  defendants  removed  the 
leather  belt  and  substituted  a  canvas  belt,  coated  or 
filled  with  a  tarry  substance,  which  caused  the  belt  to 
stick  closely  to  the  pulleys,  and  said  inner  shell  to  re- 
volve with  great  speed ;  that  this  rendered  it  unneces- 
sary and  dangerous  for  the  person  operating  the  ma- 
chine to  use  his  hands  to  accelerate  the  rotation  of  the 
inner  shell ;  that  the  defendants  had  knowledge  of  this, 
but  that  the  plaintiff  had  not ;  that  defendants,  imme- 
diately after  the  substitution  of  the  canvas  belt  for  the 
leather  belt,  directed  the  plaintiff  to  start  the  ex- 
tractor in  motion;  that  it  thereupon  became  the  duty 
of  the  defendants  to  warn  the  plaintiff  of  the  danger 
involved  in  starting  the  machine,  in  that  the  canvas 
belt  would  start  the  extractor  in  rapid  motion  very 
suddenly ;  that  the  defendants  neglected  said  duty  and 
in  consequence  when  the  plaintiff,  in  the  exercise  of 
due  care,  by  direction  of  the  defendants,  started  said 
machine,  and  while  he  was  attempting  to  accelerate  by 
hand  the  rotation  of  the  inner  shell,  he  was,  by  reason 
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of  the  very  sudden  starting  in  rapid  motion  of  the  ma- 
chine, caught  in  the  same  and  his  right  arm  was 
torn  off. 

The  second  count  was  substantially  the  same  as  the 
first.  It  characterizes  the  leather  belt  in  question  as 
**a  slack  leather  belt,''  mentions  the  ** changed"  start- 
ing of  the  machine  by  means  of  the  canvas  belt,  and 
says  that  the  plaintiff  was  injured  ''while  attempting 
to  accelerate  by  hand  the  rotation  of  the  inner  shell 
in  the  manner  he  had  been  directed  by  defendants'* 
to  do  it. 

The  third  count  is  like  the  first  in  the  description  of 
the  machine,  but  says  that  when  in  full  motion  the 
number  of  revolutions  a  minute  was  1500.  It  then  al- 
leges that  the  defendants  removed  the  leather  belt 
from  the  pulleys  and  reinstalled  said  machine  by  sub- 
stituting a  canvas  belt ;  that  it  was  the  duty  of  the  de- 
fendants to  use  reasonable  care  to  make  the  machine 
reasonably  safe^  but  that  they  neglected  this  duty,  in 
that  '*they  negligently  and  carelessly  made  said  can- 
vas belt  unnecessarily  and  dangerously  taut  over  the 
pulleys,  the  consequence  of  which  was  to  cause  the 
inner  receptacle  of  said  extractor  to  start  with  un- 
necessarily dangerous  rapidity  and  suddenness  when 
set  in  motion ; ' '  that  the  plaintiff  having  no  knowledge 
'  *  of  the  defective  and  dangerous  condition  of  said  ma- 
chine, by  reason  of  said  belt  having  been  made  too  taut 
over  said  pulleys,"  using  due  care,  ** started  said  ma- 
chine in  motion,  at  the  same  time  taking  hold  of  the 
rim  of  the  inner  receptacle  to  steady  and  accelerate  the 
motion,  whereupon  said  receptacle  started  with  great 
rapidity  and  suddenness  by  reason  of  the  said  taut 
condition  of  said  belt,"  and  the  plaintiff's  right  arm 
was  pulled  into  the  opening  of  the  receptacle,  and  *  *  by 
reason  of  the  rapid  and  sudden  motion  of  the  ma- 
chine" torn  off  at  the  elbow. 

The  fourth  count  adds  to  the  allegations  of  the  third 
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one,  that  the  canvas  belt  in  question  was  filled  with  a 
tarry  or  sticky  substance,  as  well  as  made  taut  over 
the  pulleys,  so  that  *'by  reason  of  said  sticky  nature  of 
the  belt  cmd  its  tightness  over  the  pulleys,''  it  would 
cause  the  machine  to  start  with  much  greater  swiftness 
and  suddenness  than  when  the  leather  belt  was  used; 
that  thereby  the  danger  of  starting  the  machine  in  the 
usual  maimer  was  materially  increased,  of  which  the 
plaintiff  was  ignorant ;  that  it  was  the  duty  of  defend- 
ants to  warn  plaintiff  of  this  increased  danger,  but  that  • 
the  defendants  **on  the  contrary  informed  plaintiff 
that  said  machine  was  all  right  and  specifically  direct- 
ed and  ordered  plaintiff  to  start  said  machine ; ' '  that 
plaintiff,  **  relying  on  said  information  and  acting  un- 
der said  order  and  direction,  put  said  machine  in  mo- 
tion by  pulling  the  lever  which  shifted  the  belt  to  the 
live  pulley  connecting  with  said  machine,  and  at  the 
same  time  taking  hold  of  the  rim  of  said  inner  shell  or 
receptacle,  as  was  his  custom  and  duty;''  that  there- 
upon *'said  inner  shell  of  said  machine,  by  reason  of 
the  condition  of  said  belt  aforesaid,  started  with  great 
suddenness  and  rapidity,"  resulting  in  the  injury  to 
the  plaintiff. 

To  this  declaration  the  defendants  filed  the  general 
issue  of  not  gmlty. 

The  cause  was  submitted  to  a  jury  in  May,  1909.  The 
jury,  in  addition  to  the  general  verdict  for  the  plain- 
tiff, before  mentioned,  returned  also  affirmative  an- 
swers to  the  two  following  questions  submitted  to  them 
for  special  findings  on  the  court's  own  motion,  with 
the  consent  of  both  parties : 

*'Was  the  plaintiff  in  the  exercise  of  ordinary  care 
for  his  own  safety  at  and  immediately  prior  to  the  time 
of  the  accident? 

**Did  the  defendants  fail  to  exercise  ordinary  care 
for  the  safety  of  the  plaintiff  in  the  manner  set  forth 
in  the  declaration  or  some  count  thereof  I" 

The  assignments  of  error  in  this  court  include  com- 
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plaints  that  the  court  below  erred  in  refusing  to  give  a 
peremptory  instruction  taking  the  case  from  the  jury, 
on  the  motion  of  defendants  to  that  effect,  made  at  the 
close  of  the  evidence  for  the  plaintiff  and  renewed  at 
the  close  of  all  the  evidence ;  in  rulings  on  the  evidence 
admitting  improper  and  excluding  proper  evidence ;  in 
giving  and  in  refusing  certain  instructions;  in  refus- 
ing to  submit  to  the  jury  certain  special  interrogatories 
presented  by  the  defendants,  and  refusing  to  grant  a 
new  trial,  as  asked  by  the  defendants  on  the  ground 
that  the  general  verdict  of  the  jury  and  their  answers 
to  the  special  interrogatories  were  against  the  clear 
weight  of  the  evidence,  and  on  the  ground  that  the 
verdict  was  excessive. 

Egbert  S.  Iles  and  Robert  D.  Martin,  for  appel- 
lants. 

Lamborn  &  Guernsey  and  Henry  R.  Rathbonb,  for 
appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

The  appliance  or  machine  by  the  working  or  motion 
of  which  the  plaintiff  received  the  injury  that  is  the 
occasion  of  this  suit,  is  a  common  and  necessary  part 
of  laundry  machinery  and  is  known  as  a  ** wringer''  as 
well  as  an  **  extractor, ' '  because  it  does  the  work  of 
the  older  device  of  a  wringing  machine  in  drying  or  at 
least  removing  water  from  the  washed  clothes.  It  is 
a  machine  the  outer  part  of  which  resembles  a  large 
bowl  made  of  iron.  It  is  attached  to  the  floor  by  iron 
supports.  This  bowl  above  the  supports  is  about  24 
or  25  inches  in  depth  and  from  28  to  30  inches  in  hori- 
zontal diameter  at  the  centre.  It  is  contracted  at  the 
top  and  bottom.  The  top  is  about  three  and  one-half 
feet  above  the  floor,  and  at  the  top  the  bowl  is  about 
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20  inches  in  diameter.  Within  this  outer  bowl  there 
is  an  inner  receptacle  made  of  copper,  which  is  per- 
forated. This  inner  receptacle  is  called  **the  basket," 
while  the  outer  bowl  is  called  ''the  shell."  The  basket 
is  balanced  and  runs  on  a  pivot  so  geared  that  the 
basket  revolves  on  the  application  of  power.  The 
method  of  using  the  machine  is  to  fill  the  basket  with 
the  wet,  freshly  washed  clothes,  and  then  by  the  appli- 
cation of  the  power  to  set  it  revolving  within  the  shell. 
The  basket  at  full  speed  makes  1400  revolutions  a  min- 
ute, and  the  centrifugal  force  thereby  generated  throws 
the  water  out  of  the  wet  clothes  in  the  basket  through 
the  perforations  into  the  space  between  the  basket  and 
the  shell,  whence  it  flows  away  through  a  drain  at  the 
bottom.  The  basket  comes  up  flush  with  the  top  of  the 
shell  or  the  fraction  of  an  inch  above  it.  The  basket 
has  at  its  top  a  rim  turned  over  and  making  a  smooth 
curved  surface.  The  top  of  the  shell  is  curved  in  to- 
wards the  rim  of  the  basket.  There  is  only  a  small 
space  at  any  point  between  the  basket  and  the  shell — 
about  half  an  inch. 

Steam  power  was  used  to  run  the  wringer  in  ques- 
tion here.  The  power  was  supplied  from  a  main  shaft. 
A  power  belt  ran  from  a  pulley  on  the  main  shaft  to  a 
pair  of  pulleys  on  a  jack  shaft  over  the  machine — one 
a  tight  or  friction  pulley  and  one  a  loose  pulley.  The 
power  belt  could  be  shifted  from  one  to  the  other,  and 
when  running  over  the  tight  pulley  it  started  a  down 
belt  running  from  that  pulley  to  one  under  the  bowl. 
This  was  so  connected  and  geared  as  to  communicate 
the  power  to  the  basket  and  cause  it  to  revolve.  It  is 
immaterial  how  the  transmission  of  power  was  effected 
at  this  point.  That  which  is  material  about  it  is  that 
the  machine  was  started  and  stopped  by  shifting  the 
power  belt  from  the  loose  to  the  tight  pulley  *at  the 
jack  shaft  and  vice  versa.  This  shifting  of  the  power 
belt  was  done  by  the  hand  operation  of  a  lever  or 
''shifter"  which  was  near  by  and  over  the  wringer. 
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the  handle  being  in  easy  reach  of  the  hand  of  one 
operating  the  wringer,  at  abont  the  height  of  his 
shoulder. 

The  persons  who  may  be  said,  through  the  circum- 
stances involved  and  their  respective  personalities  and 
duties  to  be  directly  connected  with  the  accident  which 
brought  about  this  suit,  are  the  defendants,  Peter 
Deahl  and  Sam  Deahl,  the  plaintiff,  Josef  Skulimow- 
ski, Joseph  Stanislawski,  the  foreman  for  the  Deahls, 
Mike  Trundt,  an  employee  of  the  Deahls,  who,  with  the 
exception  of  the  plaintiif,  was  the  only  eye  witness  of 
the  accident,  and  Theodore  Deahl  and  John  Yost,  also 
employees  of  the  defendants,  who  were  in  the  imme- 
diate vicinity  of  the  machine  when  the  accident  oc- 
curred. There  were  others  who  testified  at  the  trial, 
but  they  were  either,  with  the  exception  of  the  attend- 
ing physician  of  the  plaintiff,  called  to  testify  as  to 
the  previous  careless  conduct  of  the  plaintiff  at  an- 
other laundry,  or  as  experts  in  the  mechanism  and 
operation  of  the  machine  or  in  their  examination  of 
it  subsequent  to  the  accident. 

The  defendants,  Peter  Deahl  and  Sam  Deahl,  doing 
business  under  the  name  of  ' '  The  Derby  Steam  Laun- 
dry,'' ran  a  laundry  establishment  on  East  Ontario 
Street  in  Chicago.  The  laundry  occupied  a  floor  space 
of  about  120  feet  by  40  feet.  It  contained  13  washing 
machines,  4  mangles,  2  tumblers  and  8  wringers  or 
extractors  of  the  kind  hereinbefore  described.  At  the 
time  of  the  accident  they  had  about  seventy-five  per- 
sons employed  in  the  laundry.  The  manager  of  it  was 
Sam  Deahl,  one  of  the  proprietors  and  defendants. 

The  plaintiff,  Josef  Skulimowski,  was  one  of  the 
two  men  employed  to  run  the  wringers;  Mike  Trundt 
was  tjje  other.  The  plaintiif,  Skulimowski,  had  been 
*'a  wringer  man"  for  the  defendants  for  about  a  year 
before  the  accident.  How  far  he  was  to  be  called  */an 
experienced  wringer  man,"  counsel  in  their  argument 
seem  to  diifer  about.    But  as  to  the  facts  concerning 
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his  experience  they  practically  agree.  The  defendants 
say,  **he  entered  their  service  as  a  wringer  man  and 
represented  himself  to  them  as  an  experienced  wringer 
man,  and  had  worked  as  a  wringer  man  before  he  be- 
came employed  by  them,  and  worked  as  a  wringer  man 
for  a  short  time  in  another  laundry — the  Saratoga 
Laundry — during  an  interval  while  the  defendants^ 
laundry  was  shut  down.  His  sole  duty  while  working 
for  the  defendants  was  operating  the  extractors  and  he 
was  experienced  in  the  work  and  its  duties. ' ' 

Plaintiff  says : 

* '  Plaintiff  was  not  an  experienced  man  when  he  was 
at  first  employed  by  defendants.  He  had  done  similar 
work  for  a  short  period  at  other  laundries.  Nearly 
all  of  his  knowledge  and  experience  in  running  extrac- 
tors was  gained  while  in  the  employ  of  defendants — ^a 
period  of  seven  or  eight  months  and  under  the  instruc- 
tion and  supervision  of  defendants.  In  running  ex- 
tractors it  was  no  part  of  his  work  to  adjust,  care  for 
or  attend  to  the  belts  in  any  way.  Defendants  had  a 
foreman  whose  duty  it  was,  and  who  did  in  fact  at  all 
times  undertake,  to  look  after  the  belts." 

At  the  noon  hour  of  the  day  on  which  plaintiff's 
arm  was  torn  off  in  the  basket  of  the  wringer,  a  new 
belt  made  of  canvas  with  a  *' belt-dressing,"  tarry  or 
sticky  in  its  nature,  was  substituted  for  the  leather 
belt  previously  used  on  the  '^down  drive"  from  the 
jack  or  counter  shaft  to  the  pulleys  under  the  wringer. 
The  new  belt  was  brought  to  the  laundry  by  an  em- 
ployee of  the  firm  furnishing  it,  and  was  laced  to  the 
shaft  by  the  men  who  brought  it.  After  the  noon 
hour  the  foreman,  Stanislawski,  put  this  new  belt  on 
the  pulleys  with  which  it  had  to  be  geared.  While  do- 
ing this  work  the  foreman,  the  plaintiff  says,  called 
him  over  to  the  wringer  **to  turn  the  basket,"  to  help 
get  the  belt  on  the  pulleys,  and  afterward,  before  tak- 
ing away  a  step  ladder  on  which  he  had  been  standing, 
said  **Joe,  it  is  right, — start  him  in,  but  rinse  it  out." 
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The  foreman's  version  is:  *' Skulimowski  was  pres- 
ent when  the  belt  was  put  on  and  saw  it  put  on.  After 
the  belt  was  put  on  I  told  him  the  extractor  was  all 
right.  I  did  not  tell  him  to  start  the  machine  and  rinse 
out  the  extractor.  After  I  put  on  the  belt  I  tested  the 
machine.  I  started  it  up  and  ran  it  at  full  speed  and 
stopped  it ;  it  ran  all  right. ' ' 

The  foreman  was  then  taking  the  step  ladder  away 
and  had  gone  about  25  feet,  when  he  heard  a  scream, 
looked  and  ran  back,  and  found  the  plaintiff  held  by 
Trundt  and  with  his  arm  torn. 

Trundt,  the  plaintiff  says,  was  ''right  behind  him" 
and  caught  him  or  lifted  him  off  the  wringer  as  he  was 
falling,  saying  ' '  Now  you  have  got  it  1 ' '  Trundt  there- 
fore must  have  seen  the  accident.  As  we  have  said,  he 
was  the  only  one  besides  the  plaintiff  himself  who  did. 

It  is  very  unfortunate,  therefore,  that  the  testimony 
of  this  witness  which,  considering  the  diverse  theories 
of  the  accident  hereinafter  mentioned,  would  probably 
have  been  important,  could  not  be  obtained.  The  only 
explanation  in  the  evidence  as  to  the  failure  of  either 
side  to  produce  him  is  found  in  the  testimony  of  one 
of  the  witnesses  for  the  plaintiff,  a  fellow  workman  at 
the  time  of  the  accident,  who  said  that  he  ''guessed 
Trundt  was  now  over  in  Europe. ' ' 

Yost  and  Theodore  Deahl  were  in  the  room  and  had 
seen  the  plaintiff  at  the  machine  just  before  the  acci- 
dent. They  did  not  see  the  accident  itself,  but  had 
their  attention  called  to  the  occurrence  first  by  the 
screams  of  the  injured  man.  Sam  Deahl  was  in  the 
oflSce  below,  and  hearing  the  screams  ran  up  stairs  and 
assisted  others  in  taking  care  of  the  plaintiff  and  re- 
moving him  to  a  hospital. 

The  testimony  of  the  plaintiff,  who  evidently  has 
only  imperfectly  mastered  the  English  language,  con- 
cerning the  material  matters  leading  up  to  the  acci- 
dent and  the  accident  itself,  was,  in  substance,  as  fol- 
lows: 
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''I  am  33  years  old.  I  was  hurt  May  10,  1907,  in  the 
Derby  Steam  Laundry.  I  had  worked  there  over  seven 
months.  Sam  Deahl  hired  me,  took  me  to  the  foreman 
Stanislawski,  who  put  me  to  work  and  told  me  what 
I  had  to  do.  Stanislawski  gave  us  orders  and  himself 
repaired  machines,  laced  belts  and  put  on  belts.  Sam 
Deahl  told  me  to  do  what  Stanislawski  told  me  to  do. 
Shortly  after  I  went  to  work  in  the  laundry  I  was 
starting  a  machine  (a  wringer)  and  'grabbed  the  lever 
and  pulled  it  slow  over,'  and  Sam  Deahl  said  *I  don't 
want  you  to  start  that  way.  If  you  start  that  way  it 
burns  the  belts.  *  *  *  If  you  don't  take  hold  and  pull 
with  your  hand  on  the  rim,  why  the  belt  throws  off.' 
•  *  *  He  takes  my  place  and  shows  me  how  to  start  it, 
and  I  says  *I  will.'  He  takes  on  the  rim  with  his  hand 
and  gave  it  a  push  and  same  time  moved  the  belt  from 
loose  pulley  onto  tight  pulley  and  they  start,  and  when 
it  goes  a  few  turns,  at  the  same  time  after  it  go  full 
speed.  •  *  *  Stanislawski  told  me  the  same  thing.  I 
got  to  use  my  hand  on  the  rim,  at  the  same  time  throw 
belt,  because  that  don't  pull  it  off  from  the  pulley. 
After  the  instruction  had  been  given  I  put  the  machine 
in  motion  in  that  way — 'thousand  times — thousand 
times  a  day. '  Before  I  got  hurt  all  the  belts  used  were 
leather  belts.  I  saw  a  dressing  like  grease  on  belts, 
but  not  the  extractors,  only  the  washing  machines. 
The  leather  belt  was  exactly  tight  and  loose — just  was 
right  way,  it  start  right  away  to  go.  It  started  always, 
I  started,  could  start  slowly,  but  it  go  good  speed  after, 
when  it  got  to  go  good  speed,  that  is,  not  sudden  with  a 
jerk,  but  a  little  after  it  went  on  full  speed.  I  never 
saw  a  canvas  belt  in  my  life.  I  did  not  know  before 
I  got  hurt  the  effect,  if  any,  that  the  tightness  of  the 
belt  would  have  on  the  starting  of  the  machine  nor  the 
effect  the  dressing  would  have.  Just  before  I  got  hurt 
I  saw  the  foreman  Stanislawski.  He  called  me,  wanted 
to  ^et  me  to  turn  the  basket  at  the  time  he  put  the  belt 
on  the  pulley.  I  was  turning  the  basket  and  he  got  the 
belt  on  the  pulley.  The  foreman  at  that  time  was  on 
the  step  ladder.  I  went  to  him.  He  told  me,  *  Joe,  It 
is  right,  start  him  in  but  rinse  it  out.    Start  the  ma- 
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chine  and  rinse  her  out  with  the  water.'  He  took  the 
step  ladder  and  walked  away.  I  was  taking  them  with 
my  right  hand,  the  basket,  the  shell,  and  I  give  them  a 
turn,  at  the  same  time  I  take  belt  over  slowly  because 
the  belt  should  take  that,  the  lever,  and  move  the  belt 
with  left  hand  and  started  the  machine,  and  after  that 
why  it  started  and  threw  me  in — it  caught  my  right 
hand.  Just  started  the  machine  and  that  machine  it 
jerked  like  a  shot  and  just  caught  and  pulled  me  right 
around  and  twisted  my  hand  over  and  I  lost  my  bal- 
ance and  fell  right  under.  I  could  not  get  out.  I  fell 
in  "  *  *  and  was  hollering  and  somebody  working  there 
was  taking  me  by  the  shoulder  and  got  me  out  from  the 
machine.  Then  they  take  me  to  the  hospital.  I  moved 
the  lever  slow.  We  got  to  get  him  started  with  the 
hand,  but  when  it  goes  it  wants  to  take  my  arm,  and 
it  twists  right  off,  twists  right  over;  it  first  take  me 
and  then  throw  it  over  and  it  broke  the  flesh  off  and 
it  flop  right  down  inside  the  basket.  I  could  not  tell 
how  far  the  belt  got  on  one  pulley  from  the  other.  The 
basket  was  empty.'' 

On  cross-examination  the  plaintiff  said : 

*'I  was  instructed  at  the  Goodrich  Laundry  to  run 
the  extractor  same  as  by  Derby  Steam  Laundry.  Got 
to  take  with  hands  the  rim  and  give  a  start,  at  same 
time  move  belt  over  from  loose  pulley  on  tight.  •  •  ♦ 

Q.  Now  at  the  time  of  this  accident  did  you  put  it 
on  slowly  or  quick!    A.    I  took  it  slowly. 

Q.  So  that  when  you  were  hurt  you  had  your  hand 
on  the  rim  of  the  basket?    A.    Yes. 

Q.  That  was  your  right  hand  on  the  rim  of  the 
basket  ?    A.    Yes. 

Q.  Did  you  take  hold  of  the  rim?  A.  I  did  not 
hold  the  rim  I  guess,  only  put  my  hand  and  gave  him 
a  shove. 

Q.  Just  with  your  fingers?  A.  Yes,  with  hand  to 
give  it  a  shove  over.  •  •  • 

Q.  You  just  had  hold  of  it  with  the  fingers — ^you 
hooked  your  fingers  on  the  rim?  A.  Oh,  there  is  noth- 
ing to  hook,  only  that  I  hold  that  way  (indicating), 
and  it  goes  like  a  shot  and  just  caught  and  took  me 
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that  way  (indicating)  so  quick.  It  just  shot  so  quick. 
Every  Monday  I  started  an  empty  wringer;  would 
take  a  pail  of  water  and  throw  it  in  and  start  the 
wringer  for  the  purpose  of  rinsing  it.  I  had  not  put 
any  water  in  (this  time).  I  just  was  starting  it  and  I 
got  to  go  and  get  this  water.*' 

We  have  given  the  plaintiff's  own  story  at  length 
and  largely  in  his  own  words,  in  order  to  present  a  fair 
summary  of  the  evidence  on  which,  supplemented  by 
testimony  hereinafter  mentioned,  concerning  an  un- 
usual tightness  of  the  belt  on  the  pulleys  and  expert 
testimony  on  the  difference  between  the  action  of  a 
new  canvas  belt  with  belt  dressing  on  it,  tightly  drawn 
over  the  pulleys,  and  the  action  of  the  leather  belt 
theretofore  used, — the  plaintiff's  counsel  relies  for  his 
theory  of  the  case  and  of  the  liability  of  the  defend- 
ants. 

That  theory  is  that  the  substitution  of  a  new  belt  for 
one  that  had  been  used,  a  canvas  belt  for  a  leather 
belt,  a  canvas  belt,  moreover,  with  belt  dressing  on  it, 
and  the  unusual  tightness  of  this  belt  on  the  pulleys, 
the  existence  of  which  the  plaintiff  argues  there  is  both 
direct  and  indirect  evidence  to  support,  created  a  new 
and  more  dangerous  operating  condition ;  that  defend- 
ants knew  or  should  have  known  of  this  additional  risk 
to  the  plaintiff,  but  that  plaintiff  did  not  know  or  ap- 
preciate this  additional  risk  and,  under  the  circum- 
stances, could  not  be  expected  to  know  it ;  that  defend- 
ants were  guilty  of  negligence  in  failing  to  warn  plain- 
tiff of  the  additional  risk  and  in  assuring  him  that  it 
was  all  right,  and  without  such  warning  directing  him 
to  use  the  machine ;  that  the  plaintiff  was  guilty  of  no 
negligence  contributing  to  the  accident,  but  proceeded 
to  start  the  machine  in  the  customary  and  proper  way 
and  in  the  way  that  he  had  been  instructed  to  do ;  that 
this  way  was  to  place  his  right  hand  on  the  rim  of  the 
basket  to  give  it  a  shove,  and  his  left  hand  on  the  belt 
shifter  lever  to  slowly  shift  the  belt ;  that  because  the 
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belt  was  a  new  canvas  belt,  tight  on  the  pulleys,  with 
sticky  dressing  on  it,  the  movement  of  the  lever,  al- 
though slowly  made,  caused  the  belt  to  seize  with  un- 
usual grip  the  pulleys,  and  to  start  the  revolving 
basket  of  the  wringer  with  a  jerk  at  great  speed,  pulling 
the  hand  of  the  plaintiff  around  with  it,  throwing  him 
forward  off  his  balance,  with  his  forearm  in  the  mouth 
of  the  basket  and  his  elbow  on  the  rim  on  one  side  in 
such  a  way  that  the  force  of  the  revolving  basket  tore 
the  arm  off. 

The  defendants '  theory  of  the  accident  is  very  differ- 
ent. It  is  that  the  plaintiff,  representing  himself  as  an 
experienced  wringer  man  and  actually  being  so  experi- 
enced, sought  and  obtained  employment  with  the  de- 
fendants ;  that  thereby  he  assumed  the  ordinary  risks 
of  the  employment ;  that  as  a  matter  of  fact  it  was  nec- 
essary and  customary  to  start  a  full,  but  not  an  empty, 
wringer  by  giving  the  basket  a  shove  when  turning  on 
the  power;  that  in  such  an  action  there  was  no  neces- 
sary danger ;  that  although  a  new  belt  made  of  canvas 
and  covered  with  dressing  had  been  connected  with  the 
wringer  just  before  the  accident,  this  had  no  necessary 
connection  with  the  accident ;  that  the  appliances  after 
the  substitution  were  in  good  order  and  condition  and 
started  the  machinery  properly  and  normally ;  that  the 
plaintiff  knew  all  the  new  conditions  introduced,  if  any 
were  introduced,  by  the  change  of  belts,  which  he  saw 
made ;  that  as  an  experienced  wringer  man  he  had  all 
the  knowledge  and  means  of  knowledge  of  them  that 
the  defendants  had;  that,  moreover,  the  evidence  show- 
ed that  whatever  was  done  in  substituting  the  new  belt 
for  the  old  one,  and  ordering  the  machine  started,  was 
done  by  one  who  was  a  fellow  servant  of  the  plaintiff 
within  the  meaning  of  the  ''fellow  servant'^  or  ** com- 
mon employment''  rule,  so-called;  that  the  plaintiff 
was  careless  and  had  been  habitually  careless  before, 
as  the  evidence  showed,  in  the  management  of  wring- 
ers; that  in  the  present  case  he  started  the  extractor 
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and  then  attempted  while  it  was  in  motion  to  wipe  it 
out  with  a  rag  or  cloth  by  holding  the  rag  against  the 
inner  surface  of  the  basket  as  it  revolved,  and  in  so 
doing  lowered  his  elbow  below  the  rim  so  that  his  hand 
and  forearm  were  entirely  within  the  basket ;  that  while 
in  that  position  his  elbow  was  struck  or  came  in  contact 
with  the  inner  surface  of  the  revolving  basket,  which 
jammed  his  hand  with  the  rag  in  it  against  the  opposite 
side,  and  that  thus  the  arm  was  torn  off. 

Between  these  differing  theories  so  far  as  the  facts 
are  concerned  the  jury  found  for  the  plaintiff  and  the 
trial  Judge  refused  to  interfere  with  the  verdict. 

We  are  obliged  to  confess  our  inability  to  decide  on 
them  with  any  more  assurance  of  certainty.  The  case 
is  a  perplexing  one.  The  defendants  insist  that  the 
laws  of  physics  ''relating  to  inertia,  elasticity,  velocity 
of  revolving  bodies,  momentum  and  centrifugal  f of ce, ' ' 
as  shown  by  computations  in  their  argument,  negative 
the  possibility  of  the  accident  occurring  by  the  machine 
starting  as  the  plaintiff  says  it  did,  and  producing  the 
effect  on  his  balance  and  on  the  position  of  his  hand 
and  arm  that  he  saysit  did.  Further  they  insist  that 
the  nature  of  the  injuries  and  of  the  wound  as  shown 
by  the  testimony  of  the  attending  physician,  also  pre- 
clude the  possibility  of  the  accident  having  happened 
in  that  way,  and  that  the  dimensions  and  character  of 
the  basket  and  the  position  of  the  plaintiff  require  the 
same  conclusion,  and  that  the  great  preponderance  of 
the  expert  evidence  (as  well  that  introduced  by  the 
plaintiff  as  that  presented  by  defendants)  shows  the 
impossibility  of  the  machine  starting  with  the  speed 
and  the  result  on  the  plaintiff's  position  that  he  alleges 
and  that  his  theory  of  the  accident  requires.  Further, 
they  call  attention  to  the  testimony  of  Joe  Stanislaw- 
ski,  the  defendants'  foreman,  that  after  putting  on  the 
belt  he  himself  started  and  tested  the  machine,  and 
afterward  merely  told  plaintiff  that  the  wringer  was 
**all  right,"  but  gave  him  no  specific  orders,  and  that 
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about  two  hours  after  the  accident  on  returning  from 
the  hospital  where  he  had  been  with  the  plaintiff,  and 
examining  the  basket  of  the  wringer,  he  found  within 
it  a  rag  or  cloth — ^part  of  a  wringer  cover — with  blood 
on  it,  which  was  not  in  it  when  he,  Stanislawski,  *  *  start- 
ed the  machine  before  the  accident.'^  This  testimony 
is  corroborated  as  to  the  rag  in  the  basket  two  hours 
after  the  accident  by  a  manufacturer  of  laundry  ma- 
chinery. Nelson,  called  in  by  the  defendants  to  look  at 
and  test  the  machine,  and  by  a  brother  of  the  defend- 
ants (Theodore  Deahl),  who  says  he  saw  the  rag,  a 
piece  of  canvas  cover,  in  the  basket  after  the  accident 
(without  indicating  how  long  after),  and  by  U.  S. 
Deahl,  one  of  the  defendants,  who  says  he  saw  it  there 
two  or  three  minutes  after  the  accident,  and  also  by  a 
witness  for  the  plaintiff — ^Yost — who  likewise  saw  it 
immediately  after  the  accident.  The  defendants  argue 
that  this  testimony  shows  such  a  probability  of  the 
truth  of  the  theory  of  the  accident  which  we  have  be- 
fore set  forth  as  theirs,  as  to  amount  to  proof  of  it,  and 
that  this  proof  is  strengthened  by  the  showing  made 
by  other  witnesses  that  the  plaintiff  was  careless  in  a 
laundry  where  he  was  formerly  employed,  putting  his 
hands  in  the  basket  while  it  was  moving,  and  by  one  of 
these  witnesses  that  he  was  guilty  of  doing  there  what 
the  defendants  insist  that  he  did  in  this  case — ^holding 
a  rag  against  the  inside  of  a  revolving  basket  to  clean 
or  wipe  it  out. 

So  far  as  the  scientific  computations  of  physical 
forces  go,  we  cannot  give  so  great  importance  to  the 
calculations  worked  out  by  counsel  for  defendants  as 
they  do.  Accidents  of  this  sort  happen  so  instantane- 
ously and  unexpectedly,  and  slight  changes  in  position 
and  circumstances  of  the  machinery  and  the  unfortu- 
nate sufferer,  so  completely  alter  any  given  situation 
and  introduce  new  factors  into  the  problem,  that  we 
must  consider  such  arguments  at  the  best  as  but  weak 
substitutes  for  actual  experience  and  the  testimony  of 
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eyesight.  The  laws  of  physics  are  invariable,  but  their 
application  is  subject  to  an  infinity  of  variation. 

It  is  very  unfortunate  that  there  was  among  the  wit- 
nesses no  eyewitness  of  the  actual  accident  except  the 
plaintiff  himself;  but  it  must  be  conceded  that  the  testi- 
mony of  Yost  and  of  the  defendants'  witnesses  before 
named  gives  much  color  to  the  defendants '  theory  and 
produces  in  our  minds  doubt  and  uncertainty  as  to  how 
this  accident  happened. 

But,  on  the  other  hand,  it  is  true,  as  counsel  for 
the  plaintiff  point  out,  that  the  plaintiff  himself  explic- 
itly denied  that  he  used  the  cloth  in  question  at  the 
time  of  the  accident  or  had  ever  used  one  in  that  way 
in  the  laundry  in  which  he  had  before  been  employed ; 
that  the  cloth  was  not  of  a  character  most  likely  to  be 
used  for  the  purpose  supposed;  that  it  might  easily 
have  been  soiled  with  the  blood  of  the  plaintiff  and 
dropped  inadvertently  into  the  basket  immediately  af- 
ter the  accident  in  the  excitement  and  confusion  of  the 
time,  through  circumstances  and  for  reasons  unknown, 
unnoticed  and  unremembered ;  that  the  testimony  of  the 
witnesses  as  to  the  careless  conduct  of  the  plaintiff  in 
another  laundry  about  a  year  before  so  barely  comes, 
if  at  all,  within  the  rule  wjiich  makes  competent  and 
material  a  ^* usual  habit"  or  ** general  course  of  con- 
duct" *^on  a  particular  matter  complained  of"  ^*as 
bearing  on  the  question  of  ordinary  care,"  as  to  de- 
prive it  of  any  serious  import  in  this  investigation ;  and 
finally  and  chiefly  that  the  questions  raised  by  the  con- 
tradictions in  the  direct  testimony  and  the  inferences 
to  be  drawn  from  circumstantial  evidence,  were  pecul- 
iarly matters  for  the  jury,  and  if  left  to  them  under 
proper  instructions  it  is  not  a  case  in  which  a  court 
of  review  ought  ordinarily  to  interfere.  It  could  only 
be  justified  in  doing  so  on  the  ground  that  it  could  and 
ought  to  overrule  the  jury  in  the  credibility  that  they 
found  in  the  direct  testimony  of  the  plaintiff.  We 
think,  after  careful  consideration,  that  as  it  inheres  in 
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the  verdict  of  the  jury  that  they  believed  that  testi- 
mony, we  should  not  be  justified  in  setting  the  verdict 
aside  on  the  ground  that  it  is  against  the  manifest  pre- 
ponderance of  the  evidence  as  to  the  method  of  the  oc- 
currence of  the  accident,  notwithstanding  our  personal 
feeling  of  uncertainty. 

The  defendants,  however,  say  that  even  if  the  theory 
of  the  plaintiff  as  to  the  accident  is  received,  namely; 
that  it  happened  by  the  plaintiff's  losing  his  balance 
and  falling  forward  with  his  arm  in  the  basket  just  as 
he  started  the  machine,  in  the  usual  way,  with  an  almost 
simultaneous  shifting  of  the  belt  by  a  lever  with  his  left 
hand  and  a  twirl  of  the  basket  with  his  right  hand, 
there  is  no  negligence  to  be  imputed  to  the  defendants 
in  connection  therewith.  It  was,  they  argue,  either  en- 
tirely the  result  of  the  negligence  of  the  plaintiff  in 
keeping  his  hand  on  the  rim  of  the  basket  after  he  had 
shifted  the  belt — a  thing  they  contend  he  was  not  in- 
structed to  do — or  at  the  very  utmost  was  an  accident 
for  which  the  negligence  of  no  one  was  responsible. 

The  plaintiff's  evidence  certainly  tended  to  establish 
the  fact  that  it  was  customary  for  the  operator  of  a 
wringer  to  put  one  hand  on  the  rim  of  the  basket  and 
shift  the  lever  with  the  other,  twirling  the  basket  con- 
temporaneously and  keeping  his  hand  on  the  rim  for 
a  very  brief  time — say  five  or  six  seconds — either  fol- 
lowing it  round  for  a  revolution  or  two,  before  too 
great  a  speed  was  attained  to  make  it  impossible,  or  to 
take  a  new  hold  after  a  half  revolution  and  repeat  the 
twirl  or  jerk  three  or  four  times,  which  last  manner 
of  handling  was  that  which  the  plaintiff  said  he  ordin- 
arily used.  **But  this  time"  he  says,  referring  to  the 
accident,  '*I  just  put  lay  hand  and  went  to  give  it  the 
first  jerk  and  it  goes  like  a  shot  with  me."  The  plain- 
tiff also  maintains  that  his  usual  method  of  starting 
the  machine  was  in  accordance  with  instructions  that  he 
had  received;  but  we  think  his  testimony,  somewhat, 
as  might  be  expected,  unprecise  in  expression,  goes  no 
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farther  at  the  best  as  to  instnictions  than  to  tend  to 
show  that  he  was  told  to  twirl  the  basket  contempo- 
raneously with  pulling  the  lever  over.  He  does  not 
say  that  he  was  told  to  give  more  than  one  twirl  in 
starting  the  basket,  nor  that  he  was  told  to  allow  his 
hand  to  be  carried  around  any  part  of  the  circle  with 
the  revolution.  The  evidence,  however,  does  tend  to 
establish  that  whatever  method  of  starting  the  wringer 
the  plaintiff  customarily  used  after  his  instruction,  the 
defendants  must  sometimes  personally  and  through 
their  foreman  have  observed,  without  ordering  or  ad- 
vising another  method. 

The  evidence  for  the  defendants  very  strongly  tends, 
however,  to  establish  the  contrary  propositions  to  all 
this — first,  that  it  is  not  customary  for  operators  of 
the  wringers  to  accelerate  or  steady  the  rotation  of 
the  basket  by  successive  twirls  or  jerks  or  keeping  the 
hand  on  the  rim  during  one  or  more  revolutions,  but 
only  to  start  the  basket  rotating  by  one  twirl  and  then, 
after  removing  the  hand  from  the  rim,  slowly  to  move 
the  lever  which  shifts  the  belt;  secondly,  that  no  in- 
structions as  to  starting  the  wringer  were  given  to  the 
plaintiff,  he  being  supposed  to  be  an  experienced  man 
not  needing  them ;  that  certainly  no  instructions  were 
given  to  hold  or  replace  the  hand  on  the  rim  after  the 
belt  was  shifted,  or  to  attempt  to  twirl  the  basket  ex- 
cept before  such  shifting  of  the  belt,  and  then  only 
when  it  was  loaded;  and,  thirdly,  that  the  defendants 
did  not  observe  the  plaintiff  with  his  hand  on  or  in 
the  wringer  after  it  was  started  more  than  once,  and 
that  he  was  then  warned  that  his  action  was  dangerous. 

We  cannot  detail  the  evidence  more  particularly, 
but  we  have  considered  it  all  thoroughly  and  must,  as 
to  these  contradictory  propositions,  also  hold  that  they 
presented  questions  for  the  jury,  to  whose  judgment, 
rather  than  to  ours,  they  are  committed.  We  must 
therefore  assume  in  the  further  discussion  of  the  mat- 
ter^  that  the  plaintiff  wag  instructed  to  start  the  ma- 
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chine  by  oontemporaneously  twirling  the  basket  by 
hand  and  shifting  the  lever;  that  it  was  customary 
and  usual  for  others  to  give  several  twirls  in  succession 
and  sometimes  to  allow  the  hand  to  be  carried  at  least 
once  around,  contemporaneously  with  slowly  shifting 
the  lever  to  move  the  belt;  that  the  plaintiff  himself 
usually  started  the  machine,  even  when  empty,  by  twirl- 
ing the  basket  with  more  than  one  successive  **jerk" 
or  twirl,  placing  his  hand  on  the  rim  separately  for 
each  twirl,  and  had  not  theretofore  suffered  thereby; 
but  that  on  this  occasion,  for  some  reason,  although, 
so  far  as  his  uncontradicted  testimony  shows,  he  ^*put 
the  belt  over  slowly, ' '  the  bowl  started  its  rotation  with 
such  speed  that  it  threw  him  from  his  balance  and  car- 
ried his  arm  to  destruction. 

Even  so,  however,  although  this  conclusion,  unless 
the  plaintiff  knew  of  an  increased  danger  by  the  change 
of  belts,  relieves  the  cause  of  one  factor  in  the  discus- 
sion— that  is,  the  alleged  contributory  negligence  of  the 
plaintiff, — ^it  leaves  still  open  the  question  of  the  negli- 
gence of  the  defendants.  Assuming  that  the  plaintiff 
was  attempting  the  customary  and  usual  method  of 
starting  the  machine,  directed  by  the  defendants,  and 
practiced  by  him,  as  by  others,  for  months  with  their 
knowledge  and  assent,  which  had  proved  during  that 
time  harmless,  we  could  not  hold  from  the  evidence 
(whatever  the  pleadings)  in  the  absence  of  the  change 
of  belts  hereinafter  considered  and  the  alleged  sx)ecific 
order  without  warning  following  that  change,  that  the 
plaintiff  had  proven  any  negligence  on  the  part  of  the 
defendants.  No  such  negligence  could  be  deduced  from 
a  failure  to  warn  plaintiff  of  the  danger  of  so  starting 
the  machine  before  the  belt  was  changed,  for  whatever 
ground  there  may  be  for  holding  the  plaintiff  inex- 
perienced in  the  use  of  machinery  or  ignorant  of  the 
differing  action  on  the  machine  of  canvas  and  leather 
belts,  of  new  and  old  belts,  or  of  dressed  or  undressed 
belts,  there  can  be  no  doubt  that  his  work  in  laxmdries 
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had  rendered  him  as  capable  as  the  defendants  of  ob- 
serving and  judging  of  the  usual  speed  with  which  the 
belt  that  had  been  in  use  started  and  drove  the  wringer 
when  the  lever  was  shifted  slowly  and  gradually.  To 
that  extent  there  could  be  no  question  of  the  *  *  assump- 
tion of  risk**  and  no  necessity  for  warning. 

We  are  brought,  therefore,  to  the  actions  on  which 
the  plaintiff's  case  is  based — ^the  substitution,  as  it  is 
asserted,  of  a  new  canvas  dressed  belt  put  tightly  on 
the  pulleys,  for  an  old  leather  belt  not  so  tight  on  the 
pulleys  and  without*** particular'*  dressing  or  ** with- 
out much  if  any'*  dressing,  as  counsel  in  examining 
expert  witnesses  variously  phrased  it. 

It  was,  we  think,  a  question  for  the  jury  whether  all 
these  differences  in  the  belt  put  on  just  before  the  acci- 
dent and  the  one  theretofore  in  use  on  the  machine  ex- 
isted. That  it  was  an  entirely  new  belt  substituted  for 
a  leather  one  that  had  been  in  use  several  months,  and 
that  it  was  of  canvas  is  admitted ;  but  its  being  tighter 
on  the  pulleys,  or  its  being  more  thickly  covered  with 
dressing  and  with  a  different  kind  of  dressing,  is  no- 
where made  certain  to  us.  It  is  conceded,  however, 
that  there  was  dressing  on  the  new  belt,  put  on  at  the 
factory,  though  the  nature  of  it  does  not  clearly  appear. 
There  was  testimony  by  the  foreman  that  the  dressing 
made  *  *  a  black  coating,  *  *  and  the  witness  Yost  testified 
that  it  was  a  **tar  coat,**  that  it  **smelled  of  tar,**  that 
it  *  *  was  a  tar  paint.  *  *  U.  S.  Deahl  testified  that  it  was 
put  on  at  the  factory  and  he  thought  it  was  some  kind 
of  *  *  an  oil  dressing.  *  *  In  view  of  the  importance  given 
in  the  expert  testimony  at  the  trial  to  the  effect  of  belt 
dressing  and  the  different  kinds  used,  it  is  unf ortimate 
that  a  more  precise  description  of  its  character  was  not 
forthcoming.  Nor  is  there  much  definiteness  in  the  evi- 
dence as  to  how  much  or  what  kind  of  dressing  was 
usually  on  the  old  belt.  Yost,  in  answer  to  the  question 
**How  much  dressing  or  that  tar  coating  was  on  the 
leather**  (the  old)  **belt?**  said  that  **when  the  belt 
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got  loose  and  the  foreman  had  no  time  to  cut  it  and 
make  it  shorter,  he  put  a  little  belt  dressing  on  it." 
The  plaintiff  himself  being  asked  to  describe  what  kind 
of  dressing  there  was  on  the  old  belt  said  he  *  *  did  not 
know,"  that  he  **saw  them  sometimes  put  a  little  like 
grease,  something  looks  to  me  like  it,  by  the  foreman, 
but  not  on  the  extractors,  only  on  the  washing  ma- 
chine"— obviously  a  very  blind  statement.  On  cross- 
examination  he  was  asked,  *^Did  they  ever  use  any 
dressing  on  those  belts?"  (i.  e.  the  old  belts).  The  an- 
swer was  ''I  never  saw."  Question:  ** Never  saw  them 
use  dressing?"  Answer:  *'No,  I  never  saw  that.  I 
did  not  only  on  the  washing  machine,  dressing.  I  never 
not  at  all  saw  them  put  dressing  on  the  extractor  belt. '  ^ 

The  foreman,  Stanislawski,  was  asked  whether  they 
used  any  belt  dressing  on  the  old  belts,  and  said  that 
they  did  *  *  sometimes,  whenever  a  belt  would  get  dry. ' ' 

Mr.  PuUen,  a  witness  who  was  in  the  machinery  belt 
business  and  evidently  well  qualified  as  an  expert,  testi- 
fied to  the  very  reasonable  proposition  that  other  con- 
ditions being  equal  the  question  whether  belt  dressing 
would  cause  a  belt  to  set  a  machine  revolving  rapidly 
more  quickly  and  suddenly,  depended  on  the  kind  of 
dressing,  of  which  there  were  many  sorts,  and  that  an 
oil  dressing  would  cause  a  belt  to  slip,  thereby  losing 
power,  while  a  resin  dressing  would  cause  it  to  grip  the 
pulleys  tighter  and  thus  start  the  machinery  more 
sharply.  It  will  be  seen  from  this  how  advantageous 
in  the  consideration  of  this  cause  would  be  more  satis- 
factory evidence  of  the  dressing,  if  any,  which  was  ac- 
tually used  on  the  old  belts  running  the  wringer  during 
the  plaintiff's  experience  with  them,  and  of  the  dress- 
ing which  covered  the  new  belt  put  on  just  before  the 
accident. 

But  after  full  consideration  we  have  arrived  at  the 
conclusion  that  it  is  implied  in  the  verdict  of  the  jury 
that  the  differences  alleged  by  the  plaintiff  to  exist  be- 
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tween  the  old  and  new  belt  did  exist ;  that  the  new  belt, 
that  is,  was  so  dressed  as  to  take  a  stronger  and  quicker 
grip  on  the  pulleys  than  the  old  one,  and  that  being 
newly  placed  thereon,  to  take  the  place  of  an  old  belt, 
was  also  tighter  on  them,  and  that  the  evidence  on  these 
points  was  suflBcient  to  make  it  right  to  leave  them  to 
the  jury  to  decide.  The  question  was  also  mooted  be- 
fore them  whether  the  difference  in  material  in  itself 
was  not  suflBcient  to  make  a  difference  in  the  speed  with 
which  the  machine  would  start,  and  a  good  deal  of  ex- 
pert testimony  was  taken  on  this  point.  We  think  that 
whatever  may  be  said  of  the  weight  of  testimony  on 
this  question,  we  must  hold  that  on  the  question  of  fact 
whether  the  change  of  belts  produced  a  condition  of 
greater  danger  in  the  use  of  the  machinery  or  appli- 
ances with  which  the  plaintiff  was  concerned,  the  decis- 
ion implicit  in  the  verdict  we  ought  not  to  disturb. 

The  weight  of  expert  tevstimony  was  to  the  effect  that 
assuming  that  the  belt  was  new  instead  of  old,  tight  in- 
stead of  looser  (this  might  be  inferred  from  the  fact 
that  it  was  new  and  newly  adjusted,  and  was  somewhat 
weakly  sworn  to  by  Yost),  with  more  dressing  on  it 
than  the  old  one  had,  it  would  start  off  the  machinery 
**more  quickly  and  sharply." 

The  jury  evidently  believed  that  the  differences  men- 
tioned existed  and  that  a  condition  of  greater  danger 
was  thereby  produced,  and  we  cannot  say  that  their  de- 
cision was  against  the  clear  and  manifest  weight  of  the 
evidence. 

The  duty  of  the  master  under  these  conditions  is  a 
matter  of  law.    Plaintiff's  counsel  thus  states  it  fairly: 

**It  is  in  general  the  primary  duty  of  the  master  to 
warn  the  servant  of  any  new  danger  connected  with  his 
work  arising  out  of  a  change  of  conditions  or  surround- 
ings of  which  the  master  has  or  should  have  knowledge, 
and  of  which  the  servant  is  not  aware  and  which  are  not 
discoverable  by  him  in  the  exercise  of  ordinary  care.*' 
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This  rule  of  law  is  plain  and  familiar,  and  there  is 
no  dearth  of  authority  to  support  it.  It  n^ay  be  found 
thus  expressed,  so  far  as  the  question  of  changed  ma- 
chinery is  concerned,  in  Pullman  Palace  Car  Co.  v. 
Laack,  143  111.  242,  p.  254:  '4f  *  *  *  the  change  in  ap- 
pliances was  not  known  to  servants,  or  so  open  and  vis- 
ible that  they  by  the  exercise  of  ordinary  care  would 
see  and  know  of  it,  the  legal  duty  rested  upon  the 
master  to  notify  them  of  the  increased  danger  to  which 
they  are  thereby  exposed." 

The  difficulty  is  not  with  the  rule  of  law,  but  with  the 
propriety  of  the  application  of  it  to  this  case. 

Was  it  a  question  fairly  to  be  left  to  the  jury  whether 
or  not,  imder  the  conceded  facts  of  this  case,  the  in- 
creased danger  which  their  verdict  shows  they  found 
existed,  was  discoverable  by  the  plaintiff  in  the  exer- 
cise of  ordinary  care?  Stated  differently,  the  question 
is :  Considering  that  which  was  shown  by  the  uncon- 
tradicted evidence  and  that  which  the  other  evidence 
for  the  plaintiff  tends  to  prove,  was  it  for  the  jury  or 
the  court  to  say  whether  the  plaintiff  assumed  the  risk 
of  the  danger  of  operating  the  wringer,  increased  as  it 
was  by  the  change  of  belting  ? 

If  it  was  for  the  jury,  then  there  is  the  further  ques- 
tion for  us,  whether  the  decision  on  this  matter  inher- 
ing in  the  general  verdict  of  the  jury  is  clearly  and 
manifestly  against  the  weight  of  the  evidence. 

We  have  several  times  stated  a  rule  which  we  think 
is  established  by  the  decisions  of  the  Supreme  Court ; 
for  example,  we  so  stated  it  in  Grace  &  Hyde  Co.  v. 
Sanborn,  124  111.  App.  472 : 

*'If  conceding  to  be  true  all  that  the  evidence  tends 
to  prove  in  favor  of  the  plaintiff,  it  would  be  apparent 
to  all  reasonable  minds  that  such  dangers  as  the  evi- 
dence thus  tends  to  prove  were  incident  to  and  con- 
nected with  his  employment,  that  they  were  not  con- 
cealed or  latent,  but  patent  and  obvious,  that  they  were 
not  extraordinary  and  unusual,  but  usual  and  incident 
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to  the  business  engaged  in  as  conducted  by  the  defend- 
ant, and  existed  continuously  during  the  plaintiff's  em- 
ployment, and  if  there  is  no  evidence  tending  to  show 
that  plaintiff  ever  complained  of  them,  or  that  the  de- 
fendant had  promised  to  remedy  them,  or  that  the 
plaintiff  had  been  ordered  to  incur  them  by  some  par- 
ticular and  especial  order  at  the  time  of  the  Orccident, 
but  on  the  contrary  it  is  proven  that  he  was  then  en- 
gaged in  the  regular  line  of  his  duties  and  usual  em- 
ployment, and  that  he  was  of  mature  age  and  of  ordi- 
nary strength  and  intelligence,  then  the  question  of 
whether  he  understood  and  appreciated  the  danger 
{such  understanding  and  appreciation  being  recognized 
by  the  Supreme  Court  as  essential  elements  in  the  as- 
sumption of  risk)  is  answered  by  a  conclusive  presump- 
tion and  the  assumption  of  risk  by  the  plaintiff  becomes 
a  thing  for  the  court  to  assert  as  a  matter  of  law — ^not 
a  question  of  fact  to  be  left  to  the  jury.  ^ ' 

We  have  italicized  certain  clauses  of  this  quotation 
merely  to  call  attention  to  the  matters  wherein  the 
plaintiff  herein  especially  maintains  that  his  case  does 
not  fall  within  the  conditions  which  could  make  his  * '  as- 
sumption of  risk ' '  a  matter  of  law  for  the  court  to  as- 
sert. 

It  is  of  course  evident  that  if  it  was  merely  the  in- 
creased danger  caused  by  the  new  belt  which  was  re- 
sponsible for  the  accident,  it  could  not  be  said  that  the 
risk  ''existed  continuously  during  the  plaintiff's  em- 
ployment. * ' 

But  the  rule  as  we  have  stated  it  after  all  states  the 
extreme  limit  of  the  conditions  which,  when  they  are 
all  met,  remove  any  doubt  of  the  propriety  of  a  judicial 
determination  of  the  question  involved,  and  there  may 
well  be  a  case  in  which  all  the  conditions  mentioned 
are  not  fully  met,  in  which  there  is  doubt  as  to  whether 
or  not  the  question  of  ''assumed  risk''  is  not  fore- 
closed. Such  a  case  we  think  is  the  present,  and  it  has 
caused  us  much  hesitation.  The  present  is  not  much 
like  most  of  the  cases  cited  by  plaintiff,  where  the 
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changes  of  conditions,  which  the  various  courts  held 
required  warning  or  at  least  justified  the  submission  of 
the  necessity  of  such  a  warning  to  a  jury,  were  serious 
and  of  a  character  very  different  from  that  of  substi- 
tuting a  new  belt,  tight  and  dressed,  for  an  old  one 
looser  and  not  dressed,  in  plain  sight  of  a  man  whose 
business  it  had  been  for  a  long  time  to  run  the  machin- 
ery moved  by  the  belt.  It  is  maintained,  and,  it  may 
be  assumed,  was  believed  by  the  jury  that  the  foreman, 
after  changing  the  belt  just  before  the  accident,  and  as 
he  was  moving  away,  told  the  plaintiff  '*to  start  the 
machine  and  rinse  it  out;"  but  this  order  after  all  re- 
lated to  the  action  to  be  performed,  which  was  directly 
in  the  line  of  the  plaintiff's  duties,  for  which  he  had 
been  hired  and  in  which  there  could  be  no  doubt  that 
he  was  experienced.  The  method  of  performance,  the 
increased  care  in  handling  necessary  because  of  in- 
creased speed  and  suddenness  of  motion  resulting  from 
the  new  belt,  was  not  directed  or  forbidden.  The  ma- 
chine might  certainly  have  been  started  safely  had  the 
plaintiff  not  followed  his  usual  method ;  and  the  ques- 
tion therefore  still  remains — ^was  the  increased  danger 
not  discoverable  by  the  plaintiff  by  the  exercise  of 
ordinary  care?  The  defendants  urge  forcibly  that  the 
answer  must  be  in  the  affirmative,  since  the  plaintiff 
was  an  experienced  *' wringer  man,"  had  operated  the 
machine  for  months,  had  known  that  belts  were 
dressed,  had  seen  the  new  belt  put  on,  and  had,  in  the 
language  of  appellant's  reply  brief,  *^the  same  oppor- 
tunity to  know  and  understand  all  the  conditions  in- 
cident to  operating  extractors  with  both  new  and  old 
belts  as  other  operators,  including  the  defendants;" 
while  the  matters  of  possible  increased  speed,  etc., 
were  ''matters  of  common  knowledge  to  all  persons 
operating  extractors  or  running  laundry  machinery." 
In  one  of  the  cases  cited  by  plaintiff  the  Supreme 
Court  of  Connecticut,  while  holding  that  a  serious 
change  in  a  dangerous  paper  making  machine,  increa§- 
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ing  the  danger,  required  notice  to  an  operator  called 
on  to  run  the  machine,  despite  the  fact  that  he  had 
been  employed  on  an  adjoining  machine  and  had  op- 
portunity to  know  of  the  change,  yet  by  way  of  illus- 
tration, arguendo,  declared : 

'*If  the  change  in  machine  No.  2  was  merely  an  ordi- 
nary adaptation  of  the  machine  to  the  purpose  for 
which  it  was  made,  which  a  skilled  operator  must  be 
presumed  to  anticipate ;  such,  for  instance,  as  the  slight 
change  necessary  to  keep  the  felt  bands  at  proper 
tension,  the  risk  of  injury  was  one  assumed  by  the 
plaintiff  in  accepting  his  employment. ' ' 

The  answer  of  the  plaintiff  to  this  defense  of  ''As- 
sumption of  Eisk"  is  that  not  only  did  the  facts  that 
the  belt  was  newly  put  on  and  dressed  in  a  manner 
the  effect  of  which  was  not  known  or  familiar  to  him, 
increase  the  danger,  but  that  the  mere  change  of  ma- 
terial— canvas  for  leather — created  a  greater  danger 
in  the  usual  and  approved  way  of  starting  the  machine, 
and  that  plaintiff  had  never  seen  canvas  belts  and  was 
not  to  be  expected  to  know  anything  about  them;  that 
in  any  event  there  was  no  requirement  that  a  * '  wringer 
man''  should  have  knowledge  of  the  nature  or  action 
of  belts ;  that  the  plaintiff  only  casually  observed  the 
installation  of  the  new  belt;  that  there  is  nothing  to 
show  that  he  ''understood  and  appreciated''  the 
changed  conditions  or  the  increased  danger  resulting 
therefrom. 

A  reading  and  re-reading  of  all  the  arguments  and 
of  the  evidence  leave  us  still  without  a  very  emphatic 
conviction  that  these  positions  of  the  plaintiff  are  a 
sufficient  answer,  on  their  merits,  to  the  defendants' 
contentions,  or  that,  had  the  question  been  first  pre- 
sented to  us,  we  should  have  found  as  did  the  jury ;  but 
we  have  only  to  decide  now,  so  far  as  the  submission 
of  the  question  of  assumed  risk  to  the  jury  goes, 
whether  the  defendants  were  right  in  their  contention 
that  all  the  evidence  taken  together  had  left  it  a  ques- 
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tion  of  law.  We  have  concluded  that  we  should  not  he 
justified  in  holding  that  they  were ;  and  the  conclusion 
that  the  conceded  or  uncontradicted  matters  appearing 
in  the  evidence  did  not,  in  this  case,  render  the  ques- 
tion of  assumption  of  risk  one  concerning  which  rea- 
sonable minds  could  not  differ,  carries  with  it  the  fur- 
ther decision  that  we  should  not  set  the  verdict  aside 
as  against  the  manifest  weight  of  the  evidence.  For 
doubtful  as  the  case  may  be  on  the  contested  matters 
concerning  which  expert  and  other  testimony  was  pre- 
sented, we  do  not  think  there  was  any  such  clear  pre- 
ponderance as  requires  us  to  interfere  with  the  de- 
cision of  the  primary  tribunal  by  which  it  was  decided. 

It  is  urged  further,  however,  that  even  though  the 
causes  of  the  accident  were  the  increased  risk  and  the 
failure  to  warn,  the  act  of  creating  the  increased  risk 
and  the  default  in  the  duty  of  warning  were  the  act 
and  default,  respectively,  of  a  fellow  servant  of  the 
plaintiff.  This  position  is  not  sound  as  a  matter  of 
fact  or  law.  Stanislawski  was  fairly  proven,  we  think, 
not  a  fellow  servant,  but  a  vice  principal  under  the 
true  test  of  that  question;  nor  can  the  master  escape 
liability  for  a  neglect  to  warn  of  increased  danger  re- 
sulting from  a  change  of  appliances  or  working  condi- 
tions  by  any  use  of  the  fellow  servant  doctrine.  If 
the  duty  existed,  it  was  not  delegable. 

In  view  of  our  conclusions  on  the  evidence  thus 
somewhat  too  prolixly,  perhaps,  set  forth,  and  of  our 
further  conclusion  that  the  verdict  was  not  excessive 
if  the  liability  existed,  we  are  left  only  to  consider 
whether  there  was  reversible  error  in  the  rulings  or 
instructions  of  the  Court  below. 

As  to  the  evidence,  there  are  no  causes  of  complaint 
that  we  deem  at  all  serious.  We  think  that  the  ques- 
tions, **Were  any  directions  given  to  the  employes 
operating  those  extractors  by  the  manager?^'  and 
''What  were  they?^^  were  too  general  in  the  connection 
in  which  they  were  asked  to  make  the  exclusion  of  the 
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last  reversible  error.  It  is  quite  plain  that  there  was 
no  intention  during  the  trial  of  preventing  the  proof 
of  any  notices  or  instructions  concerning  the  starting 
of  the  machine  which  could  be  brought  even  inferen- 
tially  within  the  knowledge  of  the  plaintiff. 

The  striking  out  of  a  portion  of  an  answer  of  a  wit- 
ness which  was  not  responsive  to  the  question  asked, 
was  plainly  harmless  and  immaterial  and  was  in  any 
event  proper. 

We  do  not  think  the  instructions  were  erroneous  or 
misleading.  Those  complained  of  are  Nos.  2  (espe- 
cially when  read  in  connection  with  No.  6),  8  and  9.  In- 
struction 2  was  as  follows : 

* '  The  jury  are  instructed  that  while  an  employe  as- 
simies  the  ordinary  and  obvious  risks  of  his  employ- 
ment, yet  he  does  not  assume  any  unusual  risks  not 
ordinarily  incident  to  his  emplo3mient  and  which  make 
his  ordinary  work  attended  with  unusual  danger,  and 
of  which  danger  said  employe  does  not  know  and  would 
not  know  of  by  the  exercise  of  ordinary  care,  and  if  the 
jury  believe  from  the  evidence  that  the  starting  of  the 
extracting  machine  in  question  just  before  and  at  the 
time  of  the  accident,  if  the  plaintiff  in  question  was 
attended  by  an  unusual  danger  to  the  plaintiff,  which 
the  plaintiff  did  not  know  of  and  would  not  have  known 
of  in  the  exercise  of  ordinary  care,  and  if  you  believe 
from  the  greater  weight  of  the  evidence  that  the  plain- 
tiff started  said  machine  in  obedience  to  an  order  of 
his  foreman,  if  you  believe  from  the  greater  weight  of 
the  evidence  there  was  such  order,  then  the  jury  are 
instructed  that  the  plaintiff  did  not  assume  the  risk 
within  the  meaning  of  such  words  as  used  in  these 
instructions. ' ' 

We  do  not  think  this  instruction,  either  read  alone 
or  in  connection  with  instruction  6,  defining  ordinary 
care,  is  erroneous  or  misleading.  As  we  have  before 
indicated,  we  do  not  think  the  fellow  servant  doctrine 
enters  into  this  case,  and  there  is  no  contradiction  that 
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Stanislawski,  who  gave  whatever  special  order  was 
given,  was  foreman. 

The  elements  of  ^  ^  unusual  danger ' '  mentioned  in  the 
instruction  must  have  been  referred  by  the  jury  to 
those  set  forth  in  the  declaration  and  referred  to  in 
the  evidence  as  resulting  from  the  change  of  belts. 
There  was  nothing  else  to  refer  them  to. 

Instruction  8  was  on  the  tests  by  which  the  pre- 
ponderance of  the  evidence  was  to  be  judged.  While 
this  identical  instruction  has  been  sometimes  criticized 
by  the  Supreme  Court — e.  g.,  in  E.  J.  &  E.  Ry.  Co.  v. 
Lawlor,  229  111.  621, — in  which  Mr.  Justice  Cartwright 
said  that  the  court  had  not  given  its  unqualified  ap- 
proval to  the  instruction  nor  decided  that  it  might  not 
be  misleading  in  a  case  where  the  question  of  numbers 
was  important;  and  Lyons  v.  Ryerson  &  Son,  242  111. 
409,  in  which  Judge  Carter  said  that  it  might  have 
misled  the  jury — it  has  certainly  received  a  qualified 
if  not  an  unqualified  approval  in  other  cases ;  e.  g.,  in 
West  Chicago  R.  R.  Co.  v.  Liesorowitz,  197  111.  607,  and 
we  know  of  none  where  it  has,  by  itself,  brought  about 
a  reversal.  We  think  it  implies  that  the  number  of 
witnesses  on  each  side  of  any  proposition  involved  in 
the  case  is  one  element  to  be  considered  by  the  jury 
and,  other  things  being  equal,  a  controlling  one,  and 
that  it  cannot  be  called  inaccurate,  although,  like  other 
accurate  statements  of  the  law  abstractly,  it  might  be 
under  some  circumstances  misleading,  as  the  Supreme 
Court  says.  We  do  not  think  it  could  have  been  so  in 
this  case. 

Complaint  is  also  made  of  instruction  9,  which  was 
the  general  statement  that  if  the  jury  believed  from 
the  evidence  that  the  plaintiff  had  made  out  his  case 
as  alleged  in  the  declaration,  or  in  any  count  thereof, 
by  a  preponderance  or  greater  weight  of  the  evidence, 
then  the  jury  should  find  the  issues  in  his  favor.  We 
regard  this  instruction  in  this  case,  not  as  misleading, 
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but  as  useless  and  unenlightening.  We  cannot  say  it 
is  inaccurate.  The  Supreme  Court  has  frequently  ap- 
proved it,  although  in  Krieger  v.  Aurora,  Elgin  & 
Chicago  R.  R.  Co.,  242  111.  544,  it  reversed  the  judg- 
ment because,  as  applied  to  the  circumstances  of  that 
case,  it  was  erroneous  for  the  reason  that  the  declara- 
tion therein  was  not  **a  complete  statement  of  a  cause 
of  action. ' '  But  we  do  not  think  the  reasoning  in  that 
case  applies  to  the  one  at  bar,  nor,  as  we  have  said, 
that  the  instruction  could  have  been  called  herein 
either  erroneous  or  misleading.  But  we  do  not  com- 
mend it  in  this  or  any  other  case. 

The  reading  of  an  instruction  to  the  jury,  which  was 
afterward  withdrawn  in  writing  by  the  Court,  cannot 
be  considered  reversible  error.  C.  &  E.  I.  R.  R.  Co.  v. 
Zapp,  209  111.  339. 

Appellants  say  reading  and,  on  withdrawal,  re-read- 
ing the  instruction  may  have  fixed  the  impression  on 
the  minds  of  the  jury  more  firmly  that  it  stated  the 
law.  We  think  it  much  more  likely  that  the  impres- 
sion made  on  the  minds  of  the  jury  would  be  that  the 
proposition  had  been  condemned  by  the  Court  and  was 
not  the  law. 

There  was  no  abuse  of  the  discretion  of  the  trial 
judge  in  refusing  to  submit  certain  specific  questions 
on  the  evidence  to  the  jury  for  special  findings  and 
substituting  others  of  his  own,  on  his  own  motion. 
Such  a  practice  has  been  approved  by  the  Supreme 
Court  when  the  questions  submitted  were  proper  and 
involved  the  controlling  issues  of  fact  as  distinguished 
from  some  tendered  in  the  nature  of  cross-examina- 
tions of  the  jury  on  their  conclusions  on  evidentiary 
facts.  C.  &  N.  W.  Ry.  Co.  v.  Dunleavy,  129  111.  132 ; 
Fireman's  Insurance  Co.  v.  Appleton  Paper  Co.,  161 
111.  9 ;  C.  &  A.  R.  R.  Co.  V.  Harrington,  192  111.  9. 

We  think  the  special  findings  asked  by  the  court 
were  proper  and  sufficient  in  the  present  case. 

Vol.  CLXIX  25 
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For  the  reasons  indicated  in  this  opinion  we  affirm 
the  judgment. 

Affirmed. 


John  P.  Schleuter,  Appellee,  v.  Sherman  Brothers  &  Com- 
pany, Appellant. 

Consolidated  with  Sherman  Brothers  &  Company,  Appel- 
lant, V.  John  P.  Schleuter,  Appellee. 

Qen.  No.  16,023. 

1.  Consolidation  op  causes — effect  of  stipulation.  Held,  that  the 
stipulation  in  this  case  consolidated  the  causes  not  merely  for  hearing, 
but  likewise  for  disposition,  and  that  the  parties  were  not  entitled  to 
separate  verdicts  and  judgments. 

2.  Instructions — when  refusal  to  withdraw  counts  because  of  vari- 
ances will  not  reverse.  If  any  of  the  counts  of  a  declaration  are  good 
in  themselves  and  are  unsupported  by  proof  while  others  equally  good 
are  so  supported  it  is  only  at  least  when  the  instructions  assert  a  right 
to  recover  upon  the  unsupported  counts,  by  reference  to  or  recapitu- 
lation of  their  averments,  that  their  going  to  the  jury  with  the  others 
may  be  ground  for  reversal. 

3.  Instructions — when  inconsistency  ground  for  reversal.  In  a 
close  and  doubtful  case  a  lack  of  harmony  in  the  instructions  upon  the 
question  of  damages  is  ground  for  reversal. 

4.  Damages — when  rulings  with  respect  to  should  he  accurate.  If  a 
case  is  close  on  the  question  of  damages  the  rulings  both  on  the  in- 
structions offered  on  the  question  of  damages  and  of  the  items  which 
might  be  included  in  them  and  on  the  evidence  which  might  be  offered 
thereon,  should  be  accurate. 

5.  Damages — what  vendor  cannot  recover.  If  a  vendee  by  reason- 
able diligence  could  have  discovered  the  defect  in  property  designed 
for  a  particular  use  before  using  it  he  cannot  hold  the  vendor  for  the 
damages  which  could  have  been  avoided  by  his  exercise  of  such  reason- 
able diligence. 

6.  Measure  of  damages — in  an  action  for  breach  where  sale  was 
made  by  sample  with  warranty  of  bulk.  The  ordinary  rule  for  measur- 
ing damages  for  a  default  in  such  a  sale  is  merely  to  determine  the 
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difference  between  the  property  as  delivered  and  the  value  which  it 
would  have  had  had  the  warranty  been  true.    If  however  special  damages 
are  claimed  because  the  property  was  used  for  a  particular  purpose  it' 
must  be  shown  that  the  vendor  at  the  time  of  making  the  sale  knew 
that  such  property  was  designed  for  such  special  use. 

7.  EviDENOX — when  restriction  of  cross-examination  erroneous.  In 
an  action  to  recover  unusual  damages  for  delivery  of  an  inferior 
quality  of  coffee,  it  is  error  to  restrict  the  cross-examination  of  the 
plaintiff  so  as  to  preclude  the  defendant  from  showing  that  the  damages 
claimed  or  some  part  thereof  did  not  proximately  result  from  the 
breach  of  contract  alleged. 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  this  court  at 
the  October  term,  1909.  Beversed  and  remanded.  Opinion  filed  April 
1,  1912. 

Wheelock,  Shattuck  &  Newey,  for  appellant. 
Phelps  &  Phelps,  for  appellee. 

Mb.  Pbesiding  Justice  Bbown  delivered  the  opinion 
of  the  court. 

In  this  appeal  the  appellant,  Sherman  Bros.  &  Co., 
a  corporation,  seeks  to  reverse  a  judgment  of  the  Cir- 
cuit Court  of  Cook  County  rendered  against  it  March 
16,  1909,  in  favor  of  John  F.  Schleuter,  the  appellee, 
for  $1,209. 

John  F.  Schleuter  sued  Sherman  Bros.  &  Company 
October  31, 1905,  in  assumpsit,  alleging  in  a  declaration 
of  several  counts  the  breach  of  a  promise  alleged  to 
have  been  made  by  the  defendant  corporation,  that 
certain  coifee  sold  by  them  to  him  should  be  of  a  cer- 
tain grade.  The  declaration  alleged  in  various  forms 
that  the  coifee  actually  sold  and  delivered  was  not  ac- 
cording to  this  promise,  but  was  ^^poor,  inferior  and 
unsalable, "  *  *  unmerchantable  and  unmarketable, ' '  and 
that  in  consequence  great  damage  resulted  to  the  plain- 
tiff in  the  loss  of  the  profit  on  resales  in  which  the 
coffee  was  not  accepted ;  in  the  expense  of  transporta- 
tion of  the  coffee  to  fill  such  resales  and  its  return ;  in 
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liability  incurred  for  breach  of  contract  in  such  re- 
sales ;  and  in  the  loss  of  contracts  and  the  future  busi- 
ness of  the  people  to  whom  he  had  made  such  resales. 
In  all  it  alleged  knowledge  of  the  defendant  of  the  use 
to  which  the  coffee  purchased  from  it  was  to  be  put 
by  the  plaintiff,  in  making  resales  of  it  to  his  custom- 
ers, and  in  most  alleged  that  in  connection  with  said 
resales  the  coffee  purchased  was  to  be  blended  with 
other  coffee,  and  that  of  this  the  defendant  had  notice ; 
that  the  inferior  quality  of  the  coffee  purchased  made 
the  blended  coffee  unsalable  and  caused  its  rejection 
by  the  purchasers  from  the  plaintiff,  to  the  enhance- 
ment of  the  plaintiff's  damages. 

The  defendant  corporation  pleaded  the  general  issue. 
Afterward  the  plaintiff  filed  two  additional  counts  to 
his  declaration,  to  which  the  general  issue  already  filed 
was  allowed  to  stand.  The  additional  counts  restated 
in  composition  the  complaints  of  the  counts  already 
described,  and  made  additional  allegations  as  to  a  val- 
uable trade  which  had  been  secured  by  the  plaintiff  for 
his  blended  coffee,  of  which  the  defendant  had  notice, 
and  which  was  ruined  by  the  iDlending  of  the  inferior 
coffee  complained  of,  which,  the  plaintiff  says,  *  *  the  de- 
fendant fraudulently  sent  and  delivered  to  the  plain- 
tiff's place  of  business  in  the  night  time,  for  the  pur- 
pose of  preventing  by  its  examination  the  detection  of 
the  inferior  quality  thereof."  The  damages  resulting 
are  stated  to  be,  that  ^*  plaintiff  has  lost  said  coffee 
and  all  the  coffee  blended  therewith  and  the  advantage 
and  profits  from  the  sale  thereof,  and  has  been  com- 
pelled to  pay  out  a  large  sum  of  money, ' '  etc. 

December  15, 1905,  Sherman  Bros.  &  Company  began 
suit  against  John  F.  Schleuter,  filing  on  the  8th  of 
February,  1906,  a  declaration  consisting  of  the  common 
money  counts  and  attaching  as  **the  account  sued  on'* 
a  statement  of  a  running  account  beginning  February 
14,  1905,  and  closing  on  October  5,  1905.  This  account 
showed  a  variety  of  charges  for  merchandise  deliv- 
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ered  by  Sherman  Bros.  &  Co.  to  Schleuter,  amounting 
in  the  aggregate  to  $4,158.30,  and  credits,  substantially 
all  of  cash  payments,  amounting  to  $2,217.69.  The 
balance  of  $1,940.61  was  further  reduced,  however,  by 
a  credit  for  merchandise  returned  of  $375.61.  The  re- 
sulting balance  of  $1,565  was  the  amount  which  Sher- 
man Bros.  &  Co.  claimed  from  Schleuter  in  the  suit 
brought  by  them.  In  this  suit  a  plea  of  the  general 
issue  was  filed  by  Schleuter  and  a  notice  filed  that 
there  would  be  given  in  evidence  under  it  proof  of  cer- 
tain matters  recited,  substantially  as  in  the  counts  of 
the  declaration  last  filed  in  the  cause  of  Schleuter  v. 
Sherman  Bros.  &  Co.,  before  mentioned.  It  alleged 
that  because  of  said  matters  the  plaintiif  was  indebted 
to  the  defendant  in  the  sum  of  $7,806.47,  out  of  which 
said  sum  of  money  the  defendant  offered  to  set  off  to 
the  plaintiff  the  full  amount  of  its  damages. 

The  two  causes  of  Schleuter  &  Co.  v.  Sherman  Broth- 
ers &  Co.,  and  Sherman  Brothers  &  Co.  v.  Schleuter 
were  called  for  trial  together  February  24,  1909,  and 
the  parties  entered  into  the  following  stipulation  in 
open  court : 

*  *  Sherman  Brothers  &  Company  sold  Schleuter  cer- 
tain coffee  and  sues  to  recover  the  price  thereof  in  No. 
268059,  and  Schleuter  claims  the  coffee  delivered  was 
not  according  to  contract  and  sues  in  266817  to  recover 
damages  claimed  to  have  been  suffered  thereby.  It  is 
the  desire  to  try  and  settle  all  matters  in  these  contro- 
versies in  one  trial,  and  therefore 

It  is  stipulated  in  the  above  entitled  causes  by  the 
parties  by  their  attorneys,  that  said  above  entitled 
causes  shall  be  consolidated  and  tried  together  under 
the  first  entitled  cause  on  Judge  Windes '  Calendar. 

It  is  stipulated  that  the  amount  sued  upon  in  this 
cause  and  attached  to  the  declaration  of  Sherman 
Brothers  in  the  second  entitled  cause  is  correct  as  to 
amounts  shipped  and  prices  at  which  purchased,  but 
that  the  amount  of  credits  for  coffee  returned  shall  bo 
subject  to  proof. 
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It  is  stipulated  further  that  all  matters  provable 
under  the  pleadings  before  the  consolidation  of  said 
causes  shall  be  provable  under  said  pleadings  without 
amendment  on  the  trial  of  said  causes  as  consoli- 
dated.'' 

The  evidence  on  the  part  of  John  F.  Schleuter  & 
Company  was  first  presented  to  the  jury,  and  at  its 
conclusion  counsel  for  Sherman  Brothers  &  Company 
moved  the  Court  to  exclude  all  the  evidence  from  the 
jury  and  to  instruct  the  jury  to  find  the  issues  for  Sher- 
man Brothers  &  Company,  and  assess  the  damages  at 
the  sum  of  $1,565.  These  motions  were  denied  and 
evidence  was  then  offered  by  Sherman  Brothers  &  Com- 
pany to  maintain  the  issues  on  its  part.  After  that 
evidence  had  been  received,  counsel  for  Sherman 
Brothers  &  Company  moved  to  exclude  the  testimony 
of  John  F.  Schleuter  on  the  ground  of  variance,  which  i 

motion  was  overruled.    He  then  moved  to  strike  out  all  j 

the  evidence  and  desired  the  motion  to  appear  as  a 
separate  one  to  each  item  of  the  claimed  damages,  urg- 
ing that  neither  damages  for  loss  of  profits,  for  com- 
missions on  sales,  for  time  spent  in  trying  to  recover 
trade,  for  personal  transportation  expenses,  for  hotel 
bills,  for  expenses  in  packing  coffee  and  handling  cof- 
fee nor  for  freights  were  ''within  the  contemplation  of 
the  parties,  or  proximate  damages,''  or  proper  dam- 
ages to  be  recovered. 

The  Court  overruled  this  motion  and  counsel  for 
Sherman  Brothers  &  Company  then  asked  three  per- 
emptory instructions — one  that  the  jury  should,  as  to 
the  claim  of  Schleuter  against  Sherman  Brothers  & 
Company  for  damages  on  account  of  the  quality  of  the 
coffee  in  question,  find  the  issues  for  Sherman  Broth- 
ers &  Company;  another,  that  the  jury  should,  as  to 
the  claim  of  Sherman  Brothers  &  Company  v.  Schleu- 
ter, find  the  issues  for  Sherman  Brothers  &  Company 
and  assess  the  damages  at  $1,565;  and  a  third  which 
combined  the  other  two  instructions.    These  instruc- 
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tions  were  refused  and  the  Court  gave  the  case  to  the 
jury  under  twelve  instructions  asked  by  Schleuter  and 
thirteen  asked  by  Sherman  Brothers  &  Company.  As 
it  will  be  necessary,  in  our  view,  to  compare  some  of 
these  instructions,  we  may  here  note,  for  convenience 
of  reference,  that  those  given  at  the  instance  of  Schleu- 
ter were  numbered  4-5-6-7-8-9-10-11-14-16-17-19,  and 
those  given  at  the  instance  of  Sherman  Brothers  & 
Company  were  numbered  34-35-36-37-38-42-44-47-48- 
50-51-52  and  53.  Tendered  instructions  with  the  in- 
tervening omitted  numbers  were  refused,  among  them 
separate  instructions  asked  by  Sherman  Brothers  & 
Company  as  to  each  of  the  counts  in  Schleuter 's  dec- 
laration, to  the  effect  that  there  was  no  evidence  to 
sustain  the  same. 

Instruction  No.  14  was  as  follows : 

**In  this  case  Schleuter  &  Company  admit  the  claim 
of  Sherman  Brothers  &  Company  of  $1,565  for  coffee 
purchased,  and  assume  the  burden  of  proving  by  a 
preponderance  of  the  evidence  that  a  verdict  against 
Sherman  Brothers  &  Company  should  be  rendered  in 
favor  of  said  Schleuter  &  Co.  before  the  same  can  be 
done.  The  Court  further  instructs  the  jury  that  if 
from  a  preponderance  of  the  evidence  they  believe  that 
Sherman  Brothers  &  Company  violated  a  contract  for 
the  sale  of  coffee  made  with  Schleuter  &  Co.  and 
shipped  Schleuter  &  Co.  inferior  coffee  in  place  of  that 
sold,  and  that  such  violation  of  contract  caused  Schleu- 
ter &  Co.  greater  damages  flowing  proximately  and 
naturally  from  such  violation  than  the  amount  of  the 
bill  of  $1,565  owed  Sherman  Brothers  &  Company, 
then  said  Schleuter  &  Company  is  entitled  to  recover 
the  difference  between  the  amount  of  said  damage  and 
said  $1,565,  and  the  jury  will  so  find  by  their  verdict. ' ' 

The  jury  first  returned  the  following  verdict :  *  ^  We, 
the  jury  find  the  issues  for  John  F.  Schleuter  and  Co. 
and  assess  his  damages  at  the  sum  of  Twelve  Hundred 
and  Nine  Dollars.  *  ^ 
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''Thereupon''  (as  the  bill  of  exceptions  states)  *'the 
Foreman  of  the  jury  stated  to  the  Court  that  they 
wished  this  amount  added  to  the  other  amount,  where- 
upon the  Court  said:  *Do  you  not  understand  that 
this  amount  of  $1,565  is  admitted  to  be  due  to  Sherman 
Brothers  &  Company?'  The  foreman  replied,  'We 
understood  we  were  to  omit  that  amount.'  Thereupon 
the  Court  said :  '  I  call  your  attention  particularly  to 
instruction  14  and  you  may  retire  again  and  consider 
your  verdict.'  Thereupon  the  jury  returned  two  ver- 
dicts, one  in  favor  of  Sherman  Brothers  &  Company 
in  the  sum  of  $1,565,  and  the  other  in  favor  of  John  F. 
Schleuter  in  the  sum  of  Twenty-seven  Hundred  and 
Seventy-four  Dollars. ' ' 

Counsel  for  Sherman  Brothers  &  Company  moved 
to  set  aside  the  verdict  in  favor  of  Schleuter  and  for 
a  new  trial.  This  motion  was  denied.  They  then  moved 
for  judgment  on  the  verdict  in  favor  of  Sherman 
Brothers  and  Company.    This  motion  was  also  denied. 

"Thereupon,"  as  the  bill  of  exceptions  recites,  "the 
Court  said  he  would  enter  judgment  against  Sherman 
Brothers  &  Company  for  the  difference  in  amount  be- 
tween the  two  verdicts."  Sherman  Bros.  &  Co.  by  its 
counsel  moved  in  arrest  of  judgment.  The  motion  was 
overruled  and  the  Court  thereupon  entered  judgment 
against  Sherman  Brothers  &  Company  in  favor  of 
Schleuter  for  the  sum  of  $1,209,  the  difference  between 
the  amounts  of  the  two  verdicts.  To  each  step  in  the 
action  of  the  Court  Sherman  Brothers  &  Company  ex- 
cepted. Several  of  the  thirty-two  assignments  of  error 
made  by  Sherman  Brothers  &  Company  on  this  appeal 
attack  the  action  of  the  Court  in  thus  entering  judg- 
ment for  the  difference  between  the  two  verdicts.  The 
claim  is  made  that  the  parties  were  entitled  "to  sep- 
arate verdicts  and  separate  judgments."  "The  claim 
of  Sherman  Brothers  &  Company  for  $1,565  was  undis- 
puted, ' '  counsel  say,  ' '  and  judgment  should  have  been 
entered  therefor  without  compelling  it  to  await  the  out- 
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come  of  litigation  over  a  claim  that  was  very  much 
disputed.^' 

We  do  not  think  there  is  any  substantial  merit  in 
this  contention.  By  the  stipulation  the  cases  were  con- 
solidated we  think,  not  merely  for  hearing,  but  for  dis- 
position. The  manner  of  returning  the  verdicts  was 
simply  of  form — the  intention  of  the  jury  being  plain. 

The  matter  before  us  therefore  is  practically  the 
verdict  of  the  jury  in  favor  of  Schleuter  for  $2,774. 
Have  Sherman  Brothers  &  Company  established  in  this 
appeal  a  right  to  have  this  verdict,  which  forms  the 
basis  of  the  judgment  rendered  below,  set  aside? 

We  have  given  very  careful  attention  to  all  the  re- 
spective contentions  made  and  vigorously  supported  by 
counsel  for  appellant  and  appellee.  We  cannot  discuss 
them  all,  nor  is  it  necessary.  We  do  not  deem  the 
alleged  variance  between  the  allegations  of  various 
counts  and  the  evidence  in  the  cause,  which  it  is  insist- 
ed rendered  erroneous  the  refusal  to  give  instructions 
withdrawing  from  the  consideration  of  the  jury  those 
counts,  suflBcient  ground  on  which  to  base  a  decision  to 
that  effect.  Nor  even  if  we  thought  that  the  variance 
existed  should  we  deem  it  reversible  error  to  have  re- 
fused these  instructions,  however  allowable  it  may  have 
been  to  have  given  them.  Klofski  v.  Eailroad  Supply 
Co.,  235  111.  146. 

If  any  of  the  counts  good  in  themselves  are  unsup- 
ported by  proof,  while  others  equally  good  are  so  sup- 
ported, it  is  only  at  least  when  the  instructions  assert 
a  right  to  recover  upon  the  unsupported  counts,  by  ref- 
erence to  or  recapitulation  of  their  averments,  that 
their  going  to  the  jury  with  the  others  may  be  ground 
for  reversal. 

We  think  that  in  this  cause  there  was  a  good  cause 
of  action  set  out  in  the  declaration  of  appellee,  and  that 
there  was  evidence  tending  to  support  them.  Stripped 
of  all  refinements  and  technicalities  of  pleading  and  of 
fine  distinctions  concerning  warranties,  express  and 
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implied,  and  sales  by  sample  ftnd  description,  the  mat- 
ter stands  thus:  The  appellee  maintains  and  the  ap- 
pellant denies  that  the  appellee  contracted  for  one  kind 
of  coffee  and  was  led  to  believe  it  would  be  delivered 
to  him,  and  that  as  a  matter  of  fact  a  different  and  in- 
ferior coffee,  for  which  he  had  not  contracted,  was  de- 
livered to  him. 

As  we  have  said,  we  think  this  was  a  good  cause  of 
action  as  stated,  that  there  was  evidence  proper  and 
sufficient  to  go  to  the  jury  to  sustain  it,  and  that  there- 
fore the  verdict  of  the  jury,  so  far  as  it  asserts  a  lia- 
bility for  the  fault  of  the  appellant,  does  not  call  for 
our  interference. 

A  further  question  then  presents  itself,  however,  re- 
specting the  measure  and  amount  of  damages.  On  this 
matter  we  are  not  satisfied  of  the  justice  of  the  verdict 
or  judgment  nor  of  the  accuracy  of  some  of  the  rulings 
on  evidence  and  instructions  from  which  they  seem  to 
have  resulted. 

The  case  was  certainly  a  close  one  on  the  question 
of  damages,  the  evidence  to  sustain  them  was  some- 
what vague  and  general  in  its  character,  and  in  certain 
particulars  extraordinary,  and  it  was  of  great  import- 
ance, it  seems  to  us,  that  the  rulings  both  on  the  in- 
structions offered  on  the  question  of  damages  and  of 
the  items  which  might  be  included  in  them,  and  on  the 
evidence  which  might  be  offered  thereon,  should  be 
accurate. 

In  the  matter  of  the  admission  of  evidence,  we  think 
that  the  trial  judge  erred  in  refusing  to  allow  the  cross- 
examination  of  Alfred  Schleuter  on  the  matter  of  the 
conduct  of  the  business  which  his  father,  the  appellee, 
had  been  carrying  on  between  the  time  the  appellee  (as 
the  witness  had  testified)  had  ^'gone  out  of  it,'*  ** sev- 
eral months  after  this  deal,"  (which  was  in  May,  1905) 
and  the  Spring  of  1908.  The  appellee  himself  had  tes- 
tified that  he  lost  all  his  customers  in  Iowa — approxi- 
mately a  thousand — ^because  of  receiving  and  sending 
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out  in  his  blend  this  one  consignment  of  unsatisfactory 
coffee. 

In  order,  apparently,  to  confirm  this,  Alfred  Schleu- 
ter, the  son,  was  asked  in  his  direct  examination,  ' '  Do 
you  know  whether  the  trade  with  different  customers 
that  your  father  had  went  on  or  ended  after  the  fall 
of  1905 r*  He  answered  that  it  ended,  that  ''the  cus- 
tomers quit, ' '  and  that  the  appellee  never  regained  any 
of  the  trade.  On  cross-examination  he  said  that  his 
father's  trade  (distinctly  so  limiting  the  statement) 
ended  after  the  customers  ''received  the  bad  coffee"  in 
June,  1905. 

This  colloquy  then  took  place  between  counsel  for 
appellant  and  the  witness : 

"Q.  You  never  did  any  trading  in  Iowa  after  the 
middle  of  June,  1905?    A.  Which,  I  or  father? 

Q.    Your  father?    A.  Why,  no. 

Q.    Are  you  selling  any  in  Iowa  now?    A.  How? 

Q.  Is  your  father  selling  any  there  now?  A.  My 
father  is  not  in  business. 

Q.  When  did  he  go  out  of  business?  A.  Why,  he 
went  out  of  business  several  months  later  after  this 
deal. 

Q.     Who  is  running  the  business  now?    A.  I  am. 

Q.  When  was  the  business  turned  over  to  you?  A. 
Why,  I  took  hold  of  it  this  last  spring.'' 

The  question  was  then  asked  and  excluded  on  objec- 
tion, "Who  ran  it  from  the  time  your  father  went  out 
of  business  up  to  the  time  you  took  hold  of  it?"  al- 
though counsel  said  that  he  wished  to  show  the  circum- 
stances and  "to  bring  out  the  fact  'that  whether  this 
coffee  was  good  or  bad  had  nothing  to  do  with  their 
business  ending.'  "  The  Court  ruled  out  the  question 
on  the  ground  it  was  "going  into  some  other  person's 
business."  After  this  exclusion,  however,  counsel  for 
appellee  asked  the  witness,  "Didn't  your  father  turn 
over  to  you  any  Iowa  business?"  to  which  question 
there  was  no  answer.  Then  followed  these  questions 
and  answers : 
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^  ^  Q.  Didn  't  your  father  have  any  customers  in  Iowa 
when  you  took  hold  of  the  business?  A.  Not  that  I 
know  of. 

Q.    Will  you  say  he  did  or  not?    A.  I  can't  say.'' 

On  redirect  examination,  being  asked  the  question, 
^'Did  your  father  ever  get  back,  while  carrying  on  the 
business,  any  of  the  customers  whose  trade  you  say 
ended  when  this  bad  coffee  was  shipped  out?"  the  wit- 
ness answered,  *^Not  that  I  know  of." 

It  seems  to  us  that  under  the  circumstances  of  this 
case,  when  the  appellee  had  been  allowed,  in  the  evi- 
dent design  of  swelling  the  damages,  to  testify  that 
his  entire  trade  in  Iowa  was  lost  (although  he  also  tes- 
tified that  some  of  his  customers  in  that  State  did  not 
get  any  of  the  bad  coffee),  the  appellant  was  entitled  to 
enter  fully  into  the  matter  with  appellee's  successor 
in  the  business  and  into  the  history  and  circumstances 
of  its  changes  and  the  extinction  of  the  Iowa  trade,  if 
it  was  so  extinguished.  We  think  the  denial  of  the 
right  of  full  cross  examination,  above  shown,  was  in- 
jurious and  reversible  error  under  the  circumstances. 

The  appellee,  impliedly  at  least,  claims  in  argument 
that  nothing  was  allowed  by  the  jury  for  the  ruin  and 
loss  of  his  Iowa  business,  and  tliat  the  evidence  in  re- 
spect to  the  amount  of  it  in  1904  and  the  loss  of  it  in 
1905  had  no  effect  on  the  jury,  as  was  shown  by  the 
amount  of  the  verdict. 

We  do  not  deem  this  position  sound.  The  evidence 
concerning  both  the  amount  and  loss  of  this  business 
was  offered  to  all  appearance  as  a  basis  for  comput- 
ing damages  and  was  admitted  over  objection,  and 
there  is  no  method  of  computing  the  exact  sum  for 
damages  arrived  at  by  the  jury  which  can  reasonably 
be  said  to  carry  a  moral  certainty  therewith  that  they 
took  no  account  of  the  striking  testimony  of  appellee 
as  to  the  total  disappearance  of  this  Iowa  trade. 

If  appellee  is  prepared  to  concede — contrary  to  his 
position  in  the  trial  Court  and  against  implication  of 
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parts  of  his  argument  here — that  the  destruction  of 
the  Iowa  business  was  not  in  any  manner  a  proper 
element  of  damage  to  be  considered,  the  concession 
seems  to  us  to  carry  with  it  the  further  admission  that 
allowing  evidence  of  it  over  objection  was  erroneous. 
If  erroneous  it  was  sufficiently  injurious,  in  our  opin- 
ion, to  require  reversal.  If  the  admission  of  this  evi- 
dence was  not  erroneous,  then  the  refusal  to  allow  the 
full  development  of  the  cross  examination  was  not  only 
erroneous  but,  as  we  have  said,  material. 

But  of  still  greater  importance  in  leading  us  to  our 
decision  to  reverse  this  judgment  and  remand  the  cause 
for  another  trial,  is  what  we  think  is  the  misleading  and 
inharmonious  character  of  the  instructions,  taken  to- 
gether, concerning  the  measure  of  damages,  and  the 
omission  in  some  of  them  of  material  factors  to  make 
them  accurate,  an  omission  somewhat  accented  by  the 
refusal  of  others  tendered,  to  which  we  see  no  objection. 

We  think  that  upon  the  appellee's  own  theory  this 
case  was  a  sale  by  sample  with  a  warranty  of  the  bulk. 
The  ordinary  rule  for  measuring  damages  for  a  de- 
fault in  such  a  sale  is  merely  to  determine  the  differ- 
ence between  the  value  of  the  property  as  delivered 
and  the  value  which  it  would  have  had  had  the  war- 
ranty been  true.  Woodworth  v.  Woodburn  et  al.,  20 
111.  184;  Moore  Furniture  Co.  v.  Sloane,  166  111.  457;  2 
Sutherland  on  Damages,  422. 

But  as  Sutherland  farther  on  (page  423)  says,  this 
rule  is  intended  for  ordinary  cases  and  is  not  to  be 
applied  arbitrarily,  excluding,  under  all  circumstances, 
the  recovery  of  other  items  of  loss  occasioned  to  the 
purchaser  by  the  default  of  the  vendor.  That,  under 
some  circumstances,  such  other  losses  may  be  recov- 
ered, based  on  the  principle  that  full  compensation  for 
the  damage  caused  by  the  fault  of  the  vendor  should 
be  made  by  him  to  the  purchaser,  is  settled.  But  such 
damages,  as  is  well  expressed  in  the  Article  on  Dam- 
ages in  the  Cyclopedia  of  Law  and  Procedure,  *'are 
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not  always  recoverable,  but  will  only  be  awarded  when, 
in  view  of  special  circumstances,  they  may  be  regarded 
as  the  natural  and  direct  result  of  the  breach  and  are 
not  problematical,  but  are  capable  of  being  foreseen 
and  of  being  estimated  with  reasonable  accuracy.  In 
all  cases  the  damages  claimed  should  be  capable  of  be- 
ing definitely  ascertained.  Where  the  damages  claimed 
are  so  speculative  and  dependent  upon  numerous  and 
changing  contingencies  that  their  amount  is  not  sus- 
ceptible of  actual  proof  with  any  reasonable  degree 
of  certainty,  no  recovery  can  be  had.'' 

It  is  not  free  from  doubt  whether  the  testimony  ad- 
mitted in  the  case  at  bar  gave  opportunity  for  definite 
ascertainment  or  a  reasonable  degree  of  certainty  re- 
garding damages  properly  recoverable  by  the  appellee. 

The  least  that  can  be  said  on  that  point  is  that  the 
question  was  an  exceedingly  close  one.  But  apart  from 
this  consideration  there  are  other  rules  of  great  im- 
portance governing  the  recovery  of  such  damages  as 
are  not  covered  by  the  primary  and  usual  measure  be- 
fore given.  In  this  case  they  should  have  been  explicit- 
ly laid  down  by  the  instructions.  Thus  in  order  to  en- 
title a  plaintiff  injured  by  a  breach  of  warranty  to  re- 
cover for  damages  resulting  from  a  loss  on  resales,  or 
fitness  for  a  particular  use,  the  defendant  must  have 
had  knowledge  of  the  resales  or  particular  use  expect- 
ed. Carpenter  v.  First  National  Bank,  119  111.  352; 
Union  Foundry  Works  v.  Columbia  Iron  &  Steel  Com- 
pany, 112  111.  App.  183 ;  Hadley  v.  Baxendale,  9  Exch. 
341. 

It  was  a  disputed  question  in  this  case  whether  the 
appellant  had  definite  notice  of  the  purpose  for  which 
the  coffee  in  question  was  bought,  and  the  instructions 
should  have  been  explicit  in  laying  down  this  rule  as 
to  damages.  But  although  in  given  instruction  44  the 
rule  was  properly  stated,  and  somewhat  inadequately 
so  in  instructions  7  and  10,  there  were  five  others — 6,  8, 
14, 17  and  19 — ^which  told  the  jury  in  effect  that  if  they 
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believed  from  the  evidence  that  the  appellant  had 
broken  its  contract  with  the  appellee  in  respect  to  the 
character  of  the  goods  in  question,  they  should  give  to 
the  appellee  the  '* natural  and  proximate"  damages  re- 
sulting to  him  from  such  breach,  but  in  no  way  noticed 
the  necessity  of  the  knowledge  of,  or  notice  to,  the  ap- 
pellant of  the  purpose  for  which  the  goods  were  bought, 
or  defined  what  were  to  be  considered  **  natural  and 
proximate'*  damages.  Instruction  11  was  more  defi- 
nite in  stating  the  damages  which  might  be  recovered 
and  included  those  only  recoverable  if  the  appellant 
had  the  knowledge  we  have  indicated,  but  was  silent  as 
to  the  necessity  for  such  knowledge.    It  ran  as  follows : 

''If  from  all  the  evidence  the  jury  find  that  Schleu- 
ter &  Company  bought  from  Sherman  Brothers  &  Com- 
pany certain  coffees  to  fill  certain  sales  and  orders 
therefor  from  his  trade  which  he  then  had,  that  with- 
out the  knowledge  or  consent  of  Schleuter  &  Company 
said  Sherman  Brothers  &  Company  substituted  there- 
for a  different  and  inferior  coffee  which,  without  fault 
of  Schleuter  &  Company,  caused  said  orders  and  coffee 
to  be  lost,  then  said  Schleuter  &  Company  are  entitled 
to  recover  in  this  case  as  the  jury  may  find  from  the 
evidence  any  damages  suffered  for  any  money  or  labor 
necessarily  expended  in  shipping  and  selling  the  same, 
for  any  profits  lost  on  such  sales,  for  time  and  money 
reasonably  expended  in  trying  to  prevent  such  loss  and 
collect  for  said  coffee,  and  the  jury  will  so  find  in  mak- 
ing up  their  verdict  in  this  case." 

We  are  not  disposed  to  disturb  a  verdict  for  inaccu- 
rate instructions  alone  where  correct  ones  have  also 
been  given,  but  where,  in  our  opinion,  the  case  is  close 
and  the  instructions  taken  together  are  likely  to  have 
misled  the  jury,  our  duty  to  do  so  seems  plain.  We 
should  think  it  so  in  this  case  in  consequence  of  the  in- 
harmoniousness  of  the  instructions  we  have  mentioned. 

But  a  still  greater  defect  and  a  greater  disagree- 
ment in  the  instructions  seem  to  us  to  exist  in  regard 
to  another  rule  concerning  the  measure  of  damages  in 
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a  case  like  this.  That  rule  is  that  though  there  were 
a  breach  of  warranty  and  the  vendor  had  notice  of  a 
specific  use  to  which  the  goods  purchased  were  to  be 
put,  yet  if  a  purchaser  by  reasonable  diligence  could 
have  discovered  the  defect  in  the  goods  before  using 
them,  he  cannot  hold  the  vendor  for  the  damages  which 
could  have  been  avoided  by  the  purchaser  by  the  exer- 
cise of  such  reasonable  diligence.  This  is  only  an  ob- 
vious application  of  the  general  doctrine  that  an  in- 
jured party  must  exercise  reasonable  diligence  to  min- 
imize the  damages  resulting  from  the  default  of  an- 
other. 

This  rule  in  the  case  at  bar  was  of  peculiar  signifi- 
cance. Not  only  did  the  appellee  claim  the  loss  suf- 
fered by  him  on  resales  of  the  coffee  involved  in  the 
transaction  between  him  and  the  appellant  herein  com- 
plained of,  but  he  also  claimed  that  more  than  five 
times  as  much  good  coffee  was  rendered  worthless  to 
him  by  his  blending  it  with  the  bad  coffee  in  question, 
and  that  on  the  resales  of  the  entire  amount  he  suffered 
damage.  It  is  evident  that  the  amount  recovered  by 
him  is  too  great  if  he  could,  by  reasonable  diligence, 
have  discovered  the  inferior  quality  of  the  **bad'' 
coffee  delivered  to  him  before  making  the  blend.  It 
was  a  disputed  matter  in  this  litigation  whether  he 
could  and  should  have  done  so,  and  the  instructions  on 
this  subject  should  have  been  accurate  and  harmon- 
ious. 

One  of  the  instructions  given  at  the  instance  of  the 
appellant  correctly  stated  the  law  in  this  regard.  It 
was  as  follows : 

'^Even  though  you  believe  from  the  evidence  that 
Sherman  Brothers  &  Company  delivered  to  John  F. 
Schleuter  coffee  of  a  quality  inferior  to  that  contracted 
to  be  delivered,  yet  if  you  further  believe  from  the 
evidence  that  John  F.  Schleuter  or  his  son,  Alfred 
Schleuter,  could  have  discovered  said  inferior  quality 
by  the  use  of  reasonable  diligence  before  the  same  was 
used,  then  no  damages  can  be  recovered  by  John  F. 
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Schleuter  on  account  of  loss  of  business,  profits  from 
sales,  or  for  expense  of  traveling  expenses,  commis- 
sions paid,  freight  charges,  labor,  blending,  packing 
or  storing  of  the  coffees  in  question,  but  the  damages 
recoverable  are  confined  to  the  difference  in  value  be- 
tween the  coffees  actually  delivered  to  John  F.  Schleu- 
ter and  what  the  said  coffees  would  have  been  worth 
had  they  been  of  the  quality  represented  by  Sherman 
Brothers  and  Company/' 

The  giving  of  this  instruction  may  reasonably  be 
held  to  have  rendered  unnecessary  the  giving  of  tend- 
ered instructions  Nos.  39  and  40,  which  in  different 
words  practically  set  out  the  same  doctrine.  But  other 
instructions  which  were  given  on  this  subject  seem  to 
us  inconsistent  with  this  accurate  statement  of  the 
law  and  almost  inevitably  confusing  and  misleading 
to  the  jury.  Thus  instruction  7  told  the  jury  that  if 
Schleuter  (the  purchaser)  after  **a  reasonable  oppor- 
tunity to  examine"  the  coffee  in  question,  caused  it  to 
be  blended  with  other  coffee  and  shipped  it  out  without 
discovering  its  inferior  quality,  he  could  recover  all 
** proximate  damages"  resulting,  etc.  It  was  not  the 
opportunity  but  the  reasonable  use  of  it  which  was  in 
question.  Instruction  16  was  still  more  objectionable, 
we  think.    It  was  as  follows : 

*  *  If  the  jury  believe  from  the  evidence  that  Schleuter 
&  Company  bought  from  Sherman  Brothers  &  Com- 
pany certain  coffees  of  a  certain  quality  to  be  blended 
with  other  coffee  and  shipped  to  Schleuter 's  custom- 
ers on  certain  orders  before  then  given  to  Schleuter 
therefor,  of  all  which  Schleuter  advised  Sherman 
Brothers  and  Company  at  the  time  said  coffee  was 
bought,  and  also  told  Sherman  Brothers  &  Company 
he  was  going  away  and  said  coffee  purchased  would 
be  shipped  out  by  his  son  during  his  absence,  who  was 
not  a  judge  of  coffee,  and  that  thereafter  Sherman 
Brothers  &  Company  without  authority  delivered  in 
the  night  time  a  different  and  inferior  coffee,  which 
was  forwarded  by  the  son  to  fill  said  orders  in  said 
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Schleuter's  absence,  supposing  it  to  be  all  right;  that 
then  Sherman  Brothers  &  Company  will  not  be  permit- 
ted to  set  up  as  a  defense  against  damages  claimed 
that  Schleuter  &  Company  should  not  have  forwarded 
said  coffee  so  furnished,  and  the  jury  will  so  find.'* 

The  question  of  the  extent  of  Alfred  Schleuter 's 
agency  in  representing  his  father,  and  the  extent  of  his 
ability  to  detect  such  a  quantity  of  ** blacks'*  or 
** blights'*  in  coffee  as  would  make  it  improper  and 
dangerous  to  blend  with  better  coffee  were  questions 
for  the  jury.  This  instruction  not  only  seems  to  be 
based  on  the  erroneous  theory  that  the  supposition  by 
the  son  that  the  coffee  was  *'all  right'*  excused  the 
father  from  any  negligence  that  might  have  existed  in 
leaving  his  son  to  blend  the  coffee,  but  it  is  ambiguous 
and  misleading  as  to  the  son's  being  **a  judge  of  cof- 
fee." 

Did  the  trial  Judge  mean  to  include,  as  a  part  of  the 
condition,  that  the  jury  should  believe  that  the  father 
told  Sherman  Brothers  &  Company  that  his  son  ''was 
not  a  judge  of  coffee?"  Or  is  the  clause  "who  was  not 
a  judge  of  coffee"  to  be  read  parenthetically? 

If  the  first  of  these  alternatives  is  the  correct  one, 
the  instruction  was  erroneous,  because  there  is  no  evi- 
dence of  any  kind  tending  to  show  that  the  appellee 
ever  so  informed  the  appellant,  and  the  hjrpothesis 
should  not  have  been  presented  to  the  jury.  If  the 
second  alternative  is  to  be  accepted,  the  instruction  as- 
sumes a  disputed  and  important  point;  for  although 
Alfred  Schleuter  himself  testified  that  he  * '  was  not  at 
that  time  a  judge  of  coffee,"  there  was  evidence  in  the 
cause,  proper  for  the  jury  to  consider,  tending  to  es- 
tablish a  reasonable  inference  that  he  was  competent 
to  have  detected  the  danger  of  including  the  coffee 
complained  of  in  a  blend  to  send  out,  and  that  by  rea- 
sonable care  he  would  have  done  so.  And  the  instruc- 
tion is  plainly  inconsistent  with  instruction  42. 
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For  the  errors  indicated  the  judgment  is  reversed 
and  the  consolidated  causes  remanded  to  the  Circuit 
Court. 

Reversed  and  remanded. 


Nellie  Kline,  Appellee,  v.  Christiafl  Liademafla,  Appellaat. 

Geo.  No.  16,058. 

YxRDiOTS — effect  of  excessive  aUowanee  of  punitive  damages.  A  ver- 
dict will  be  set  aside  on  review  if  it  is  apparent  that  the  jury  made  a 
wrong  application  of  an  instruction  and  aUowed  excessive  punitive 
damages. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNBES,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1909.  Beversed  and  remanded.  Opinion  filed  April  1,  1912.  Rehear- 
ing denied  April  18,  1912. 

James  R.  Wakd,  for  appellant. 
Chables  C.  Spencer,  for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

In  the  view  that  we  take  of  this  appeal  it  is  both  un- 
necessary and  undesirable  for  us  to  discuss  the  facts 
appearing  in  the  evidence.  It  must  be  submitted  to  an- 
other jury,  and  it  is  sufficient  to  say  that  we  find  no 
error  in  the  proceedings  except  in  the  refusal  of  the 
Court  below  to  grant  a  new  trial  on  the  ground  that 
the  damages  were  excessive.  But  for  this  reason  we 
shall  reverse  the  judgment  and  remand  the  case.  We 
do  not  find  reversible  error  in  the  instructions  regard- 
ing damages,  however. 
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The  instruction  concerning  punitive  damages  was 
proper,  but  even  taking  into  account,  with  full  appre- 
ciation, the  rule  which  allows  such  damages  and  the 
proper  reluctance  that  a  reviewing  court  should  feel 
in  disturbing  the  judgment  of  a  jury  upon  their  meas- 
ure, we  still  think,  after  considering  all  the  evidence 
in  this  case  carefully,  that  the  jury  made  a  wrong  ap- 
plication of  the  instruction  and  allowed,  in  addition  to 
compensation,  punitive  damages  too  excessive  to  war- 
rant the  approval  which  the  Court  below  gave  to  them 
in  denying  the  new  trial.  It  might,  however,  be  mis- 
leading to  another  jury  for  us  to  discuss  the  proper 
measure  of  such  damages  further,  and  we  content  our- 
selves, therefore,  with  this  bare  memorandum  of  our 
reason  for  reversing  the  judgment  and  remanding  the 
cause.  If  another  jury  reach  the  same  result  as  to  the 
liability,  it  should  still  be  for  them  to  determine  the 
amount  of  damages  to  be  assessed — subject  only,  as  it 
was  before,  to  the  power  of  the  Court  to  prevent  in- 
justice. 

Reversed  and  remanded. 


Julia  Miller  and  Thomas  F.  Hunt,  Administrators,  Appel- 
lees, V.  Kenwood  Bridge  Company,  Aiq>ellant. 

Oen.No.  16,078. 

1.  Instructions — when  containing  abstract  proposition  of  loio  wiU 
not  reverse.  If  an  instruction  correctly  states  an  abstract  proposition 
of  law  applicable  to  the  case  it  will  not  reverse  unless  it  appears  that 
it  was  calculated  to  mislead. 

2.  Master  and  servant — how  question  as  to  safe  place  determined. 
Held,  that  under  the  evidence  it  was  for  the  jury  to  determine  whether 
the  master  had  fulfilled  his  duty,  which  duty  the  master  could  not 
delegate,  to  use  ordinary  care  to  furnish  a  reasonably  safe  place  for 
the  plaintiff's  intestate  to  work. 
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3.  Master  and  seevant — respective  duties  of.  With  respect  to  the 
place  where  a  servant  is  required  to  work  the  duty  of  the  master  is 
that  of  inspection,  the  duty  of  the  servant  is  that  of  observation. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Superior  Court  of  Cook  county;  the  Hon.  Willabd  M.  Mc- 
EwEN,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1909.     Affirmed.     Opinion  filed  April  1,  1912. 

Chables  C.  Abnold,  for  appellant. 
McCaskill  and  Son,  for  appellees. 

Mb.  Pbesiding  Justice  Bbown  delivered  the  opinion 
of  the  conrt. 

The  plaintiffs  (appellees)  in  this  cause  obtained  in 
the  Superior  Court  a  judgment  for  the  benefit  of  the 
**next  of  kin"  under  the  ** Campbell"  Act  of  Illinois, 
on  March  19,  1909,  for  $4000  against  the  defendant 
company  (appellant)  for  causing  by  its  negligent  de- 
fault the  death  of  their  intestate,  Jacob  Miller. 

The  defendant  corporation  has  a  manufacturing 
plant  at  Grand  Crossing  near  Chicago.  In  its  business 
it  manufactures  steel  and  iron  girders  for  bridges. 
Jacob  Miller  at  the  time  of  his  death,  February  15, 
1907,  was  employed  by  it,  and  was  at  work  with  two 
other  men  ' '  fitting  up "  a  bridge  girder  weighing  3000 
pounds,  sixteen  feet  long,  four  and  a  half  feet  high, 
and  with  a  flange  six  and  a  half  inches  wide.  He  was 
fifty-three  years  old  and  had  been  a  teamster  up  to 
about  three  weeks  before  his  death. 

'^Fitting  up"  a  girder  consisted  in  assembling  the 
parts  of  which  it  was  to  be  constructed,  fitting  them 
together  and  bolting  them  in  place  ready  to  be  riveted. 
The  work  was  done  on  a  skidway  consisting  of  two 
wooden  beams  twenty  feet  long,  blocked  underneath 
and  having  railroad  rails  on  their  upper  surface.  The 
*' fitting  up"  was  done  on  one  end  of  this  skidway  and 
the  riveting  of  the  same  girders  near  the  other  end. 
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The  **  fitting  up'^  gang  handed  its  completed  work  over 
to  the  riveting  gang  by  moving  the  girders  when  fitted 
up  along,  to  the  middle  of  the  skidway,  from  which 
place  the  girders  were  taken  by  the  riveting  gang.  The 
girders  in  process  of  fitting  up  in  their  removal  to  the 
place  where  they  stood  until  the  riveters  were  ready 
to  work  on  them,  and  in  their  removal  therefrom  by 
the  riveting  gang,  were  moved  by  means  of  a  com- 
pressed air  hoist  suspended  from  an  overhead  trolley. 
Each  gang  used  the  hoist  as  it  needed  it,  passing  it 
from  one  to  the  other  as  occasion  demanded. 

On  February  15th  Jacob  Miller  was  at  work  on  one 
of  these  girders  set  up  on  edge  about  three  feet  away 
from  five  or  six  other  girders,  also  set  up  on  edge  close 
to  each  other  and  between  him  and  the  riveting  gang, 
which  had  been  fitted  up  ready  for  the  riveters.  Sud- 
denly these  girders  began  falling  and  Miller  was 
caught  under  the  one  at  which  he  was  working,  which 
had  been  struck  by  others  as  they  fell.  Another  of  the 
gang  of  three  was  also  thus  caught,  and  both  were  al- 
most instantly  killed. 

The  plaintiffs*  declaration  in  some  counts  com- 
plained that  the  defendant  so  placed  the  girders  men- 
tioned that  they  were  liable  to  topple  over  unless 
braced,  and  that  it  was  by  reason  of  the  want  of  brac- 
ing that  they  fell  over  and  killed  the  plaintiffs'  intes- 
tate ;  in  others,  that  the  defendant  so  negligently  moved 
a  girder  that  it  came  into  contact  with  the  girders 
that  fell,  and  by  falling  caused  the  death  of  Miller; 
and  by  the  final  count  that  the  defendant  negligently 
directed  Miller  to  work  in  an  unsafe  and  dangerous 
place. 

After  the  accident  one  girder  was  found  to  be  sus- 
pended from  the  hoist  near  the  riveters'  end  of  the 
skidway  and  immediately  next  to  the  first  girder  that 
fell.  It  is  the  plaintiffs'  theory  of  the  accident  that 
the  riveters  in  hoisting  this  girder  for  transportation 
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to  another  part  of  the  shop  accidentally  allowed  it  to 
strike  against  the  girders  standing  on  edge  and  un- 
braced, and  that  they  fell  against  each  other  like  cards 
in  a  falling  card  house,  until  the  impact  reached  the 
one  which  fell  on  and  killed  Miller  and  his  companion. 
The  evidence  showed  that  it  was  customary  to  brace 
the  girders  to  prevent  their  falling  over  when  that 
seemed  necessary,  and  in  such  case  4  by  4  timbers 
were  used,  obtained  from  a  pile  in  the  yard.  It  showed 
also  that  a  gang  of  riveters  had  been  working  on  the 
morning  of  the  accident  on  the  other  side  of  the  girders 
that  fell  and  about  twelve  feet  away  from  them,  but 
failed  to  show  directly  whether  or  not  they  were  at 
work  there  at  the  precise  time  of  the  accident. 

The  gang  of  fitters  consisted  of  three  men — Miller  , 
and  the  other  man  who  was  killed  by  the  accident,  and 
one  Michael  Lay,  who  was  described  as  a  ** fitter  up,*' 
the  other  two  men  being  known  as  ** helpers.**  The 
foreman  of  the  shop  at  the  time,  testifying  for  the 
defendant,  described  the  *' fitter*'  as  the  man  who  could 
read  the  blue  prints  *'and  knew  how  to  put  up  the 
work*'  and  that  '*his  work  was  to  see  that  the  work 
was  done  right  and  tell  the  two  helpers  what  to  do.** 
The  riveting  gang,  in  which  there  were  four  men,  was 
similarly  organized,  one  man — in  this  case  named 
0*Brien — running  the  riveting  machine  and  being  in 
charge  of  the  others  and  telling  them  what  to  do. 

The  main  reliance  of  the  appellant  in  its  attempt  to 
reverse  this  judgment  is  placed  on  the  contention  that 
it  was  the  duty  of  the  trial  judge  at  the  close  of  the 
evidence  to  take  the  case  from  the  jury  by  a  peremp- 
tory instruction  to  find  for  the  defendant.  This  is 
based  on  the  positions  that  the  accident  was  one  the 
risk  of  which  was  assumed  by  the  plaintiffs'  intestate, 
and  that  if  it  were  the  result  of  negligence  at  all,  which 
it  is  claimed  was  not  proven,  it  was  the  negligence  of 
fellow  servants  of  the  deceased,  and  that  both  these 
matters — the  application  of  the  assumption  of  risk 


408  Appellate  Courts  of  Illinois. 

Miller   and   Hunt   v.   Kenwood   Bridge   Co.,   169   111.   App.   404. 

doctrine  and  of  the  fellow  servant  doctrine — ^were  in 
this  case  matters  of  law  for  the  Court,  instead  of  fact 
for  the  jury,  because  the  evidence  precluded  the  possi- 
bility of  reasonable  men  reaching  differing  conclusions 
thereon. 

It  is,  however,  suggested  by  appellant  that  the  dam- 
ages are  in  any  case  excessive.  We  do  not  think  the 
verdict  one  which  we  should  disturb  on  this  ground. 

It  is  also  contended  that  the  first  instruction  given 
was  erroneous.    It  is  as  follows : 

*  *  The  Court  instructs  the  jury  that  it  is  the  duty  of 
a  master  to  use  ordinary  care  to  furnish  his  servants 
a  reasonably  safe  place  in  which  to  work,  and  this 
is  a  duty  which  he  cannot  delegate  to  another.'* 

We  do  not  think  this  instruction  was  erroneous  nor 
misleading.  It  states  an  abstract  proposition  of  law, 
but  it  was  one  applicable  to  this  case  and  we  think 
might  well  be  controlling  in  the  disposition  of  it. 

It  was,  in  our  opinion,  a  question  for  the  jury  wheth- 
er the  place  at  which  Miller  was  required  to  work  on 
and  about  the  girder  which  he  was  fitting  up,  was  rea- 
sonably safe  while  the  half  dozen  other  girders  were 
standing  unbraced  on  their  edges  in  such  juxtaposition 
and  at  such  spaces  from  each  other  that  the  fall  of  the 
farthest  one  would  cause  the  girder  on  which  he  was 
working  also  to  fall,  and  while  at  the  same  time,  ac- 
cording to  the  usual  custom  of  the  work,  a  distinct 
gang  of  other  workmen  on  the  other  side  of  the  barri- 
cade formed  by  these  standing  girders,  were  using 
from  time  to  time  an  air  hoist,  passing  back  and  forth 
at  times  from  one  to  the  other  gang  and  swinging  up 
from  the  riveters'  side  these  ponderous  pieces  of  iron 
while  the  ** fitter"  and  his  helpers  were  at  work  on 
their  side. 

It  was  also,  in  our  opinion,  a  question  for  the  jury 
whether  the  master,  in  view  of  the  conditions  named, 
fulfilled  the  duty  (which  it  could  not  delegate)  to  use 
ordinary  or  reasonable  care  to  furnish  a  reasonably 
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safe  place  for  its  servant  to  work.  The  Company  must, 
it  seems  to  us,  be  held  to  have  undertaken  to  dis- 
charge this  duty,  so  far  as  it  undertook  it  at  all, 
through  the  ''straw  bosses"  of  the  fitting  and  rivet- 
i^ig  gangs  and  not  through  their  helpers,  who  were 
to  work  where  and  as  their  leaders  directed.  Schil- 
ling &  Bros.  Co.  V.  Smith,  225  111.  74. 

The  space  between  the  girders  standing  on  edge 
was  an  important  factor  in  this  matter.  Had  there 
been  not  so  much,  or  more,  the  accident  would  not 
have  happened  as  it  did. 

Care  in  placing  the  surroundings  of  Miller's  neces- 
sary, work  and  inspection  afterward  were  the  duties 
the  master.  Observation  only  was  the  obligation  of  the 
servant.  Illinois  Steel  C4)mpany  v.  Mann,  100  111. 
App.  367. 

We  do  not  think  that  it  could  be  said  in  this  case, 
as  it  was  in  the  case  of  McCormick  Co.  v.  Zakzewski, 
220  111.  522,  relied  on  by  the  appellant,  that  the  condi- 
tions of  danger  were  shown  to  be  open,  apparent  and 
known  to  the  servant.  The  case  is  more  like  Armour 
V.  Golkowska,  202  111.  144,  where  the  Supreme  Court 
decided  that  the  question  whether  there  was  want  of 
reasonable  care  on  the  part  of  the  master  in  neglecting 
to  place  on  a  platform  a  barrier  which  would  have 
prevented  an  entirely  unexpected  and  apparently  un- 
likely fall  of  a  barrel  upon  the  head  of  the  plaintiff, 
was  of  fact  for  the  jury  and  not  of  law  for  the  Court 
(p.  147) ;  and  also  (p.  147)  that  if  the  fall  of  the  barrel 
was  occasioned  by  the  negligence  of  a  fellow  servant, 
combined  with  a  neglect  of  duty  by  the  master,  the 
master  was  liable,  and,  further,  (page  150)  that  ''on 
entering  the  service  of  the  appellants  the  appellee  had 
the  right  to  assume  that  the  place  provided  by  them  in 
which  she  was  to  do  their  work  was  reasonably  safe, 
and  that  they  would  exercise  reasonable  care  to  main- 
tain that  condition  of  safety;"  that  *'the  duty  which 
the  master  owes  to  his  servant  to  provide  a  reason- 
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ably  safe  place  wherein  the  servant  is  to  work  is  a 
positive  duty  devolving  upon  the  master  and  is  not 
one  of  the  perils  or  risks  assumed  by  the  servant;" 
and  that  it  was  (page  151)  **a  question  of  fact,  not  of 
law,  whether  the  injury  received  by  the  appellee  was 
occasioned  by  or  through  a  peril  of  her  employment, 
the  risk  of  which  she  had  assumed." 

We  think  that  the  *' fellow  servant"  doctrine  is  not 
really  involved  in  this  cause.  If  it  were,  it  made  a 
question  of  fact  for  the  jury.  In  any  event  the  jury, 
we  think,  were  properly  instructed  both  on  that  sub- 
ject and  on  that  of  the  ''assumption  of  risk"  which 
was  involved,  but  which  was  also  a  question  of  fact 
for  the  jury. 

The  instruction  numbered  fifteen,  tendered  and  re- 
fused, was  properly  refused.  So  far  as  it  was  correct 
it  was  covered  by  instructions  which  were  given,  and 
its  phrasing  seems  to  us  to  have  rendered  it  likely  to 
be  misleading. 

The  verdict  was  not,  in  our  opinion,  contrary  to  the 
weight  of  the  evidence,  and  the  judgment  of  the  Su- 
perior Court  is  affirmed. 

Affirmed. 


John  H.  Engel,  Appellee,  v.  Frank  Parmalee  Company,  Ap- 
pellant. 

Oen.  No.  16,108. 

1.  Contributory  negligence — effect  of  violation  of  ordinanoe,  A 
person  receiving  personal  injuries  while  in  the  act  of  or  about  to  violate 
a  municipal  ordinance  is  not  thereby  precluded  from  recovering  against 
one  whose  negligence  caused  his  injury  if  such  violation  did  not  con- 
tribute to  his  injury  and  did  not  consist  of  an  act  or  intention  directed 
against  the  person  guilty  of  the  negligent  conduct. 
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2.  CoNTRiBUTOBY  NBGLiGENcaE — wheu  effect  of  violation-  of  ordinanee 
does  not  present  question  of  law.  It  must  be  left  to  the  jury  to  say  in 
a  personal  injury  suit  whether  an  actual  violation  of  a  law  or  ordi- 
nance on  the  part  of  the  plaintiff  is  negligence  proximately  causing  or 
contributing  to  the  injury  unless  the  evidence  leaves  it  impossible  for 
reasonable  men  to  come  to  a  different  conclusion. 

3.  CoNTBiBUTOEY  NEGLiOBNOE — when  custom  Competent  upon  ques- 
tion of,  A  custom  may  not  be  competent  as  bearing  upon  negligence 
charged  against  the  defendant,  and  yet  be  competent  if  it  tends  to  show 
whether  the  plaintiff  at  the  time  of  his  injury  was  in  the  exercise  of 
ordinary  care  for  his  own  safety. 

4.  Verdicts — when  not  disturbed  as  agavnst  the  evidence.  A  ver- 
dict will  not  be  set  aside  as  against  the  evidence  unless  clearly  and 
manifestly  so. 

5.  Instructions — when  upon  negligence  invades  province  of  jury. 
An  instruction  which  tells  the  jury  what  fact  or  facts  would  or  would 
not  constitute  negligence  is  improper  in  that  it  invades  the  province 
of  the  jury. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior 
Court  of  Cook  county;  the  Hon.  Arthur  H.  Chetlain,  Judge,  presiding. 
Heard  in  this  court  at  the  October  term,  1909.  Affirmed.  Opinion 
filed  April  1,  1912. 

Ijackner,  Butz  &  Miller  and  Willis  6.  Shockey, 
for  appellant. 

James  C.  McShane,  for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

The  plaintiff  in  this  case,  John  H.  Engel,  June  26, 
1909,  recovered  a  judgment  against  the  defendant  cor- 
poration, the  Frank  Parmalee  Company,  in  the  Su- 
perior Court  of  Cook  county  for  $2000.  This  judgment 
the  defendant  corporation  seeks  to  reverse  in  this  ap- 
peal. The  judgment  was  obtained  on  the  verdict  of  a 
jury  in  a  personal  injury  case.  The  appellant  main- 
tains as  its  first  contention  that  the  court  below  erred 
in  not  directing  the  jury,  as  requested  at  the  close  of 
all  the  evidence,  to  return  a  verdict  for  the  defendant. 
It  asserts  that  the  evidence  had  clearly  shown  that  the 
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plaintiff  was  guilty  of  negligence  which  proximately 
contributed  to  the  injury,  and  also  that  at  the  time  of 
the  accident  he  was  engaged  in  a  violation  of  law 
which  contributed  to  the  injury.  On  each  of  these 
grounds,  appellant  contends,  a  peremptory  instruction 
should  have  been  given. 

The  appellant  makes  the  further  contentions  that 
the  verdict  was  manifestly  against  the  weight  of  the 
evidence  and  that  the  Court  erred  in  instructing  the 
jury  and  in  the  admission  of  evidence. 

The  injury  to  the  plaintiff,  on  which  the  suit  was 
brought,  occurred  at  about  ten  o'clock  in  the  evening 
of  October  17,  1907.  The  plaintiff  was  standing  at  the 
edge  of  the  sidewalk  in  front  of  the  Union  Railroad 
Station  on  Canal  street  in  Chicago,  when  an  omnibus 
belonging  to  and  run  by  the  defendant  company  in  its 
business,  backed  up  to  the  curb  without  warning  and 
caught  his  right  foot  and  ankle  between  the  iron  step 
and  cover  at  the  rear  end  of  the  onmibus  and  a  stone 
step  on  the  outer  edge  of  the  sidewalk,  rising  about 
a  foot  and  a  half  above  the  level  of  the  sidewalk  and 
about  a  foot  long. 

Both  bones  of  the  leg  were  broken.  The  plaintiff 
was  taken  to  a  hospital,  where  he  remained  a  month 
and  where  the  leg  was  set  and  placed  in  a  plaster 
cast.  After  three  weeks  the  first  cast  was  removed 
and  a  second  substituted,  which  remained  on  for  sev^- 
eral  weeks.  After  this  was  removed  the  plaintiff  was 
obliged  in  walking  to  use  crutches  or  canes,  he  says, 
for  about  a  year,  and  the  flesh  wound  did  not  entirely 
heal  until  the  end  of  that  time.  The  fracture  and  the 
reunion  have  left  a  slight  permanent  deformity  and  a 
slight  limitation  of  the  motion  of  the  ankle,  and  the 
plaintiff  complains  of  discomfort  in  the  joint.  No  con- 
tention is  made,  nor  could  well  be,  that  the  verdict  is 
excessive  for  the  injury  suffered. 

Ordinarily,  whether  such  an  accident  was  the  result 
Qt  negligence  for  which  the  pmnibus  company,  through 
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its  driver,  was  liable,  and  whether  the  plaintiff  was 
himself  guilty  of  negligence  so  proximately  contribut- 
ing to  the  injury  as  to  prevent  his  recovery,  even  if 
the  defendant  was  guilty  also  of  negligence,  would  be 
questions  for  a  jury. 

The  contention  of  the  defendant  that  they  were  not 
so  in  this  case  is  based  on  the  following  reasoning.  At 
the  time  of  the  accident  the  plaintiff  was  acting  as  a 
runner  for  a  hotel  (called  The  Golden  Star)  opposite 
the  station.  There  was  in  force  an  ordinance  of  the 
city  of  Chicago  which  after  defining  a  ** runner"  as  one 
who  solicited  patronage  or  custom  for  certain  business 
enterprises  (including  hotels)  '*on  any  raih-oad  train 
or  other  place  in  the  City,"  provided  that  no  person 
should  be  permitted  to  engage  in  the  business  of  or  act 
as  a  runner  unless  he  should  have  obtained  a  license 
to  do  so.  The  ordinance  further  provided  that  such 
license  could  only  be  issued  on  application  and  after 
a  ** Board  of  Inspectors  of  Public  Vehicles"  should 
have  found  and  reported  to  the  Mayor  that  the  appli- 
cant was  honest,  sober  and  capable  and  fit  to  be  li- 
censed. Another  section  provided  that  a  person  li- 
censed as  a  runner  should  at  all  times  wear  a  pre- 
scribed badge  and  that  not  more  than  one  licensed 
runner  should  be  permitted  to  ask  or  solicit  business 
at  railroad  depots,  etc.,  for  any  particular  person  or 
corporation  engaged  in  any  business  for  which  such 
custom  or  patronage  was  being  solicited  by  licensed 
runners. 

The  final  section  of  the  ordinance  provided  a  penalty 
for  any  person  who  should  solicit  custom  for  any  hotel 
(or  for  any  other  of  the  business  enterprises  mentioned 
in  the  first  section)  without  having  first  secured  a  li- 
cense. 

For  the  year  1907  ''The  Golden  Star"  had  procured 
a  license  for  a  person  other  than  the  plaintiff,  and  that 
person  was  at  the  time  of  the  accident  in  the  employ 
of  The  Golden  Star  and  acting  as  a  runner  for  it.    Not 
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only  did  the  plaintiff  have  no  license,  but  he  could  not 
have  obtained  one.  He  was  disqualified  because  The 
Golden  Star  could  have  but  one  licensed  runner. 

The  plaintiff,  just  before  his  injury,  went  from  *  *  The 
Golden  Star*'  to  the  station  entrance  to  solicit  patron- 
age for  that  hotel,  stood  in  the  gutter,  because  runners 
were  not  allowed  on  the  sidewalk,  and  at  the  time  his 
leg  was  struck  was  gazing  into  the  entrance  of  the  sta- 
tion looking  for  prospective  customers  to  come  out  of 
the  door.  As  a  runner  he  was  compelled  to  keep  off 
the  sidewalk  and  stand  in  the  gutter,  where  omnibuses 
were  likely  to  back  up  at  any  minute.  If  he  had  not 
been  violating  the  law  by  acting  as  a  runner,  he  never 
would  have  been  in 'the  gutter  and  therefore  never 
would  have  been  struck.  Therefore  his  violation  of 
the  law  contributed  directly  and  proximately  to  the 
injury,  and  this  prevents  his  recovery,  irrespective  of 
his  own  negligence  or  that  of  the  defendant;  or  at 
least,  from  another  point  of  view,  his  being  at  the 
station  illegally  acting  as  a  runner  was  in  itself  con- 
clusive evidence  of  negligence  on  his  part  contributing 
to  the  accident. 

We  think  this  reasoning  more  ingenious  and  plausi- 
ble than  sound.  The  plaintiff  testified  indeed  that  at 
the  time  of  the  injury  he  had  gone  from  his  hotel  to 
the  station  with  the  intention  of  soliciting  custom, 
but  he  was  not  soliciting  at  the  time,  and  his  intention 
to  violate  the  ordinance  did  not  render  him  a  trespass- 
er on  the  street  or  in  the  gutter  or  on  the  sidewalk.  He 
had  a  right  as  a  citizen  to  be  in  either  place,  subject, 
of  course,  to  such  necessary  police  regulations  and 
supervision  as  prevent  one  person  from  using  his  or- 
dinary rights  in  the  street  to  the  injury  of  the  equal 
rights  of  others.  The  custom  of  the  police  officers  on 
duty  at  the  station  to  compel  persons  actually  solicit- 
ing or  known  or  supposed  to  intend  to  solicit,  to  stand 
with  at  least  one  foot  off  the  sidewalk,  may  have  been 
necessary,  expedient  and  justifiable.    If  so,  and  it  was 
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enforced  against  the  plaintiff,  any  effect  on  his  rights 
in  this  case  would  seem  to  us  to  be  favorable  to  him 
rather  than  the  reverse,  in  showing  that  his  position, 
to  the  extent  of  not  being  entirely  on  the  sidewalk  out 
of  harm's  way,  was  not  to  be  attributed  to  him  for 
negligence.  We  cannot  assent  to  a  theory  that  he  had 
no  right  to  be  near  the  station  at  all,  nor  that  his  ad- 
mitted prior  violations  of  the  ordinance  and  his  ad- 
mitted intention  to  violate  it  again  if  he  had  the  op- 
portunity, deprived  him  at  the  time  of  the  injury  of  his 
civil  rights  as  against  a  party  against  whom  he  was 
not  individually  offending  even  when  he  was  actually 
in  the  act  of  violation. 

What  the  Supreme  Judicial  Court  of  Massachusetts 
said  in  Moran  v.  Dickinson,  204  Mass.  559,  may  be  said 
properly  in  this  case, — the  bodily  presence  of  the  plain- 
tiff at  the  place  of  injury  was  an  essential  condition 
of  his  injury,  but  it  does  not  follow  that  it  must  have 
been  a  cause  thereof.  We  do  not  think  it  nor  his  in- 
tending to  violate  an  ordinance  was  a  proximate  or 
contributing  cause  of  it.  And  we  do  not  think  that  the 
question  of  the  plaintiff's  negligence  in  standing  in 
that  particular  position  and  location  was  affected  by 
the  fact  that  it  was  his  intention  thereafter  at  or  near 
that  point  to  do  something  which,  without  a  license, 
was  illegal,  and  for  doing  which  he  might  have  been 
fined.  It  may  have  been  affected  by  that  customary 
police  regulation — no  part  of  the  ordinance  involved — 
that  made  him  and  all  persons  known  to  be  of  his  class 
stand  off  the  sidewalk ;  but  if  it  were,  it  was  so  affected 
favorably  to  him. 

But  even  if  the  intended  violation  of  the  ordinance 
might  be  considered  as  bearing  on  his  rights  as  against 
the  defendant,  or  on  his  alleged  contributory  negli- 
gence, it  would  be  still  a  question  for  the  jury.  It  must 
be  left  to  them  to  say  in  a  personal  injury  suit  whether 
an  actual  violation  of  a  law  or  ordinance  on  the  part 
of  plaintiff  or  defendant  is  or  is  not  negligence  proxi- 
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mately  causing  or  contributing  to  the  injury,  unless 
the  evidence  leaves  it  impossible  for  reasonable  men 
to  come  to  different  conclusions.  Heiting  v.  C.  B.  I.  & 
P.  By.  Co.,  252  HI.  466. 

We  hold  that  there  was  no  error  in  refusing  to  take 
the  case  from  the  jury  by  a  peremptory  instruction. 

Both  the  alleged  primary  negligence  of  the  defend- 
ant's servant  and  the  alleged  contributory  negligence 
of  the  plaintiff  were  properly  left  to  the  jury. 

Nor  do  we  think  that  the  verdict  was  clearly  and 
manifestly  against  the  weight  of  the  evidence.     It 

would  not  be  useful  for  us  to  discuss  the  testimonv  in 

If 

detail.  The  questions  arising  on  it  were  simply  those 
which  have  been  so  often  declared  of  fact  rather  than 
law — as  to  the  amount  of  care  required  and  that  exer- 
cised on  each  side.  The  jury  were,  we  think,  carefully 
and.  fully  instructed  as  to  the  law  relating  to  these 
conditions,  and  their  verdict  means  that  under  all  the 
circumstances  the  accident  complained  of  was  caused 
by  the  negligent  default  of  the  driver  of  the  omnibus 
in  the  amount  of  care  due  from  him,  and  that  no  want 
of  ordinary  care  for  his  own  safety  or  to  avoid  the  ac- 
cident on  the  part  of  the  plaintiff  contributed  to  the 
injury.    We  see  no  reason  to  disturb  that  conclusion. 

It  is  maintained,  however,  by  the  appellant  that  the 
trial  Court  erred  in  allowing  the  introduction  of  in- 
coiripetent  testimony. 

A  cab  driver  named  Bell,  who  was  nearby  at  the 
time  of  the  accident,  testified  that  he  had  seen  the 
plaintiff  standing  at  the  step  immediately  before  the 
accident;  that  after  his  (the  witness')  attention  had 
been  distracted  for  a  minute  he  looked  around  again 
and  saw  that  in  the  meantime  the  omnibus  had  backed 
in  against  the  plaintiff  and  crushed  his  leg.  He  also 
testified,  without  objection,  that  ''runners''  were  ac- 
customed to  stand  in  the  street  close  up  to  the  sidewalk. 
He  was  then  asked,  '  *  What  was  the  custom  as  long  as 
you  were  there,  whether  the  Parmalee  'bus  men  called 
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or  did  not  call  out  to  those  men  there!'*  Over  objection 
and  a  motion  to  strike  out  the  testimony,  the  witness' 
answer  that  it  was  the  custom  to  warn  them  was  al- 
lowed to  stand. 

The  plaintifif  himself  testified:  **The  custom  was 
that  when  a  'bus  driver  was  backing  up  his  'bus  he 
generally  hollered  *Look  out  there,'  or  some  other 
remark,  and  the  runners  would  get  out  of  the  way." 
This  was  in  answer  in  a  question  which  confined  the 
inquiry  to  **a  year  prior  to  the  accident." 

This  evidence  as  to  a  *' custom"  under  the  circum- 
stances might  be  of  doubtful  competency  (although 
this  is  not  clear  in  view  of  conflicting  decisions)  if  the 
matter  involved  had  been  only  on  the  defendant's  neg- 
ligence, but  it  was  at  least  competent  on  the  subjects 
of  the  plaintiff's  ** ordinary  care"  and  ''contributory 
negligence. '  [  The  usual  and  customary  action  of  the 
'bus  drivers  at  that  point  bore  directly  on  those  mat- 
ters. If  defendant  wished  an  instruction  limiting  the 
effect  of  this  evidence,  he  should  have  asked  it.  Coun- 
sel for  defendant  in  their  reply  argument  say  that  we 
are  asked  by  plaintiff  to  hold  ''that  because  certain 
of  defendant's  drivers  usually  did  what  it  is  claimed 
ordinary  care  required,  therefore  plaintiff  is  relieved 
of  the  duty  to  exercise  that  care  which  the  law  would 
otherwise  require  of  him."  We  do  not  think  so.  The 
plaintiff,  we  think,  had  prima  facie  a  right  to  be  stand- 
ing where  he  was  standing  without  being  charged  with 
want  of  ordinary  care.  The  practice,  of  which  he 
knew,  for  omnibuses  to  back  up  there  may  have  taken 
away  that  prima  facie  right.  Proof  that  omnibuses 
were  backing  up  there  frequently  was  competent  evi- 
dence tending  to  show  carelessness  on  his  part.  But 
the  usual  accompaniments  of  that  customary  ' '  backing 
up"  were  as  proper  subjects  of  proof  as  the  "backing 
up''  itself. 

Finally,  it  is  maintained  that  the  Court  erred  in  its 
instructions  to  the  jury.    We  have  examined  the  in- 
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structions  together,  and  think  the  jury  were  fairly  and 
fully  instructed. 

The  modification  of  instruction  No.  22  as  tendered 
was  proper,  and  the  instructions  tendered  by  the  de- 
fendant and  refused  were,  in  our  opinion,  so  far  as 
they  were  not  covered  by  those  which  were  given,  sub- 
ject to  the  objection  that  they  took  from  the  jury  what, 
under  the  circumstances  of  this  case,  were  questions 
for  them — namely,  what  facts  would  show  negligence 
on  the  part  of  the  omnibus  driver  and  what  facts  show 
contributory  negligence  on  the  part  of  the  plaintiflF. 

**It  is  for  the  jury  to  determine  from  the  evidence 
whether  one  or  both  of  the  parties  may  have  been  neg- 
ligent in  their  conduct,  and  not  for  the  court  to  take 
the  question  from  them  and  declare  if  certain  facts 
exist  negligence  is  established."  Myers  v.  I.  &  St.  L. 
Ry.  Co.,  113  111.  386,  p.  388. 

*'What  particular  facts  amounted  to  an  exercise  of 
ordinary  care  or  what  particular  facts  amounted  to  a 
want  of  ordinary  care,  it  was  for  the  jury  and  not 
for  the  Court  to  determine."  Chicago  v.  McLean,  133 
111.  148,  p.  155. 

The  judgment  of  the  Superior  Court  is  affirmed. 

Affirmed. 


Celia  McDonnell,  Appellee,  v.  Chicago  City  Railway  Com- 
pany, Appellant. 

Gen.  No.  16,120. 

1.  Verdicts — when  not  disturbed  as  against  the  evidence,  A  verdict 
will  not  be  set  aside  as  against  the  evidence  unless  clearly  and  mani- 
festly 80. 

2.  Instructions — when  refusal  of  correct  will  not  reverse.  Be- 
fnsal  of  a  correct  instruction  will  not  reverse  if  its  contents  are  sub- 
stantially contained  in  another  instruction  given. 
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Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Jesse  A.  Baldwin,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1909.  Affirmed.  Opinion  filed  April 
1,  1912. 

Edwabd  C.  Higgins  and  Ferdinand  Goss,  for  appel- 
lant. 

Benjamin  F.  J.  O'Dell  and  Morse  Ives,  for  appel- 
lee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

On  Sunday  evening,  January  12,  1908,  at  about  six 
o  'clock  the  plaintiff,  Celia  McDonnell,  then  fifteen  years 
old,  was  struck  by  a  car  of  the  defendant  Company,  the 
Chicago  City  Railway  Company,  on  State  street  in 
Chicago  at  its  point  of  junction  with  Forty-first  street. 
She  received  a  wound  in  her  forehead,  which  had  to  be 
sewed  up,  was  confined  to  her  bed  for  two  weeks,  and 
for  several  weeks  thereafter  was  unable  to  go  to  school. 
Whether  her  injuries  were  the  cause  of  headaches, 
fainting  and  dizzy  spells  occurring  afterward  at  inter- 
vals up  to  the  time  of  the  trial  is  a  matter  in  dispute. 

She  sued  the  Railway  Company  and  secured  on  the 
verdict  of  a  jury  a  judgment  in  the  Circuit  Court  for 
$1000,  and  the  Company  has  appealed  to  this  Court, 
contending  that  the  judgment  is  unwarranted  by  the 
evidence,  that  the  Court  erred  in  giving  certain  in- 
structions and  in  refusing  others  tendered,  and  that 
the  verdict  was  excessive. 

In  view  of  the  undisputed  facts  and  the  variant  if 
not  conflicting  expert  testimony  as  to  the  probability 
that  the  later  ailments  of  the  plaintiff  were  the  result 
of  the  accident,  we  do  not  think  the  jury  exceeded  their 
proper  discretion  in  the  assessment  of  damages,  if  the 
liability  existed.  We  shall  therefore  dismiss  the  last 
of  the  appellant's  contentions  from  consideration. 
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The  plaintiff's  declaration,  when  the  case  went  to 
the  jury,  consisted  of  four  counts.  In  the  first  the  alle- 
gation of  negligence  was  general, — ' '  that  the  defendant 
negligently  ran  said  car  with  great  force  and  violence 
to  and  upon  the  plaintiff  while  she  was  using  reason- 
able care  for  her  own  safety."  In  the  second  count 
the  gist  of  the  allegation  of  negligence  was  that  the  de- 
fendant *  *  drove  and  managed  said  car  without  ringing 
any  bell,  sounding  any  gong,  or  giving  any  other  signal 
or  warning  in  time  to  warn  the  plaintiff  of  the  ap- 
proach and  close  proximity  of  said  car. ' '  In  the  third 
count  it  was  that  the  defendant  ''drove,  operated  and 
propelled  said  car  at  a  dangerous,  undue  and  excessive 
rate  of  speed;'*  and  in  the  fifth  (the  fourth  having 
been  withdrawn)  that  it  ''drove,  operated  and  propel- 
led said  car  against  the  plaintiff  rightly  crossing  the 
highway  without  exercising  reasonable  care  to  give 
reasonable  and  timely  signal  or  warning  of  the  ap- 
proach of  said  car  to  the  plaintiff." 

The  defendant  insists,  on  the  one  hand,  that  there 
was  no  evidence  sufficient  to  go  to  the  jury  tending 
to  show  the  negligence  specified  in  the  declaration  or, 
indeed,  any  negligence  on  the  part  of  the  defendant  or 
its  servants,  and  on  the  other,  that  there  was  such 
evidence  showing  negligence  on  the  part  of  the  plain- 
tiff wholly  causing  or  materially  and  proximately  con- 
tributing to  the  accident  as  precluded  differing  opin- 
ions by  reasonable  men  on  the  subject,  and  made  it 
the  duty  of  the  Court  to  hold  as  a  matter  of  law  that 
the  plaintiff  was  guilty  of  contributory  negligence. 

Both,  therefore,  on  the  ground  that  there  was  an 
entire  lack  of  evidence  to  show  negligence  on  the  part 
of  the  defendant,  and  that  there  was  conclusive  evi- 
dence to  show  contributory  negligence  on  the  part  of 
the  plaintiff,  counsel  contend  that  the  trial  Judge 
should  have  taken  the  cause  from  the  jury  by  a  per- 
emptory instruction  to  find  for  the  defendant,  or,  fail- 
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ing  in  this,  should  have  set  aside  the  verdict  and  grant- 
ed a  new  trial. 

We  think,  however,  that  under  the  evidence  both  the 
question  of  the  defendant 's  negligence  and  that  of  the 
plaintiff's  were  properly  left  to  the  jury,  and  that 
there  is  not  such  a  manifest  preponderance  against  the 
conclusion  to  which  the  jury  came  as  warranted  the 
court  below,  or  would  warrant  us,  in  setting  it  aside. 
The  circumstances  attending  the  accident,  which  are 
undisputed,  are  these : 

On  the  evening  in  question,  the  weather  being  snowy 
or  sleety  and  the  night  dark,  the  plaintiff  with  her  two 
brothers,  eleven  and  twelve  years  old  respectively,  left 
their  home  on  Wabash  avenue  near  41st  street  to  ac- 
company a  visitor  of  about  the  same  age  as  the  plain- 
tiff to  a  street  car  running  south  on  State  street,  one 
block  east.     This  car  the  visitor  wished  to  take  to 
carry  her  home.     The  four  children  walked  west  on 
the  south  side  of  41st  street  to  State  street,  crossed 
over  to  the  west  side  of  State  street,  remained  stand- 
ing there  a  few  minutes,  until  one  of  the  south-bound 
cars  (which  run  on  the  western  track)  came  to  41st 
street  and  stopped  near  the  cross-walk  running  from 
the  south  side  of  41st  street  to  the  west  side  of  State 
street  (41st  street  not  being  cut  through  west  of  State 
street).     They  then  took  leave  of  their  visitor,  who 
boarded  the  south-bound  car,  which  went  on.    The  three 
children  then  started  behind  the  departing  car  to  cross 
State  street  again  in  order  to  go  east  to  Wabash  ave- 
nue on  41st  street.    The  younger  boy,  Owen  McDonnell, 
went  first  and  crossed  the  eastern — ^the  north-bound 
— tracks  in  safety;  Celia,  the  plaintiff,  followed  close 
behind,  but  was  struck  by  a  north-bound  car,  knocked 
over,  and  rolled  along  by  the  fender  until  the  car  was 
stopped  and  she  was  picked  up  by  the  motorman  and 
a  passenger  and  carried  to  the  curb. 

The  matters  in  regard  to  which  there  was  contradic- 
tion or  variation  in  the  testimony  were  the  speed  at 
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which  the  car  was  running,  the  ringing  of  the  bell  on 
it  and  the  point,  with  reference  to  the  north  and  south 
lines  of  41st  street,  at  which  the  plaintiff  started  to 
cross  State  street  and  the  point  at  which  she  was  struck 
by  the  car. 

Perhaps  in  forming  their  opinion  on  the  whole  case, 
the  last  named  matters  were  considered  by  the  jury 
as  important  as  any.  There  were  three  witnesses  as  to 
the  accident  for  the  plaintiff  and  four  for  the  defend- 
ant. The  three  witnesses  for  the  plaintiff  were  herself 
and  her  two  brothers.  Owen  McDonnell  was  somewhat 
contradictory  in  his  statements,  his  answers  showing 
some  confusion  in  his  recollection  or  in  his  expression 
of  it.  He  said  quite  definitely  at  first  that  when  he 
first  saw  the  car  he  was  about  half  way  between  the 
lines  of  41st  street,  but  he  later  testified  that  when  he 
started  to  go  across  the  street  he  started  from  two  or 
three  feet  north  of  the  south  line  of  41st  street  and  in 
going  to  the  opposite  side  went  a  little  diagonally  to 
the  south,  which  is  manifestly  inconsistent  with  his 
first  statement.  Celia,  the  plaintiff,  and  Amos,  her 
brother,  were  both  positive  that  the  accident  occurred 
opposite  the  south  line  of  41st  street,  on  which  line 
they  were  crossing  the  street. 

Of  the  four  eye  witnesses  of  the  accident  who  testi- 
fied for  the  defendant,  the  motorman  and  three  pas- 
sengers, one  does  not  pretend  to  know  the  spot  at 
which  it  occurred,  one  places  it  a  little  north  of  the 
center  of  41st  street  and  the  others  at  the  center. 

Despite  this  variation  and  conflict  we  think  the  jury 
had  a  reasonable  right  to  an  opinion  that  the  children 
started  to  cross  and  continued  practically  to  cross  on 
the  south  line  of  41st  street.  It  was  evident  that  it  was 
there  they  had  been  standing  awaiting  the  south- 
bound car ;  the  south  sidewalk  of  41st  street  was  nearer 
4131  (not  3141  as  the  abstract  has  it)  Wabash  avenue, 
where  they  lived,  than  the  north  side  of  the  street,  and 
they  would  naturally  make  for  it  in  crossing  State 


Chicago — First  DisTRiog: — April,  1912.        423 

McDonnell  v.  Chicago  City  B'y  Co.,  169  lU.  App.  418. 

street.  Of  course  it  is  possible  that  they  ran  or  walked 
diagonally  north  to  get  over  ahead  of  the  approaching 
car ;  but  in  the  face  of  their  assertions  to  the  contrary 
and  their  denial  that  they  saw  or  heard  the  car,  the 
jury  were  the  judges  whether  they  were  not  crossing 
on  the  south  line  of  41st  street.  The  testimony  of  the 
defendant's  witnesses  to  the  contrary  does  not,  as  a 
matter  of  law,  outweigh  the  testimony  of  Celia  and 
Amos  McDonnell,  and  if  we  are  judging  of  it  as  a 
matter  of  fact  indeed,  we  must  take  into  account  the 
extreme  diflSculty  in  a  moment  of  some  excitement  for 
a  motorman  and  passengers  on  a  moving  car  to  tell 
within  25  feet  of  where  the  accident  actually  occurred. 
The  children  were  really  more  apt  to  observe  and  re- 
member correctly  and,  if  their  interest  did  not  warp 
them,  as  likely  to  state  correctly. 

If  the  jury  believed  that  the  children  (as  they  testi- 
fied) were  crossing  on  the  south  line  of  41st  street,  and 
did  not  see  the  car  through  the  storm  and  darkness 
until  it  was  close  upon  them,  they  were  at  liberty  to 
draw  inferences  as  to  the  speed  of  the  car  from  that  as 
well  as  from  the  testimony  that  the  car  stopped  oppo- 
site to  the  north  line  of  the  street,  on  the  quick  appli- 
cation of  the  brakes.    The  witnesses  for  the  defendant 
concurred  in  statements  that  the  car  was  going  from 
Root  street  north  but  about  three  or  four  miles  an 
hour,  and  that  it  stopped  after  the  accident  in  ^'five 
feet ; ' '  but  in  view  of  the  self-evident  difficulty  of  any 
one  determining  with  accuracy  the  exact  speed  of  a 
moving  street  car  jogging  along  without  the  purpose 
of  coming  to  a  stop,  and  of  the  exact  length  it  moved 
until   it  stopped  after  striking  the  girl,  we  do  not 
think  the  jury  were  debarred  in  judging  the  facts 
from  taking  these  statements  in  connection  with  the 
testimony  of  the  children,  that  although  looking  south 
they  did  not  see  the  car  until  it  was  right  upon  them, 
and  finding  that  the  speed  was  too  great  for  the  motor- 
man,  under  the  circumstances  of  the  storm,  the  dark- 
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ness,  and  the  car  which  he  had  just  seen  leaving  the 
south  line  of  41st  street,  to  have  allowed  to  his  car  at 
that  point,  and  too  great  to  give  him  the  control  of  it 
necessary  for  a  sudden  stoppage  at  the  critical  mo- 
ment. 

Of  course  the  motorman  may  not  have  been  careless, 
and  the  children  may  have  been  reckless,  but  we  think, 
as  we  have  said,  that  both  questions  were  for  the  jury, 
and  that  it  is  a  case  in  which  their  decision  and  not  ours 
should  govern.  We  find  no  such  demonstrable  and 
clear  contradiction  in  their  verdict  to  the  manifest  pre- 
ponderance of  the  evidence  as  would  warrant  us  in 
disturbing  it. 

It  is  not  necessary  to  discuss  the  ringing  of  the  bell, 
for  the  verdict  could  find  support  on  the  grounds  we 
have  indicated,  although  the  jury  should  have  believed 
that  the  bell  was  suitably  and  continuously  rung  on 
approaching  41st  street,  as  the  witnesses  for  the  de- 
fendant testified  it  was.  The  children  merely  swore 
they  did  not  hear  it,  although  the  plaintiff  says  she 
was  listening.  It  may  be  noted,  however,  that  Nitz, 
who  said  that  he  saw  the  accident  just  as  he  was  going 
to  the  door  of  the  car,  noticed  **a  sudden  sounding" 
of  the  gong  as  he  was  getting  up,  and  that  the  motor- 
man  was  sounding  the  gong  **as  the  little  boy  ran 
across, '  *  which  might  suggest  that  it  was  not  until  the 
motorman  was  close  on  the  children  that  he  rang  his 
bell.  This  is  not  the  testimony  of  the  other  witnesses 
for  the  defendant,  however. 

The  appellant  complains  of  instruction  34  on  **a 
slight  preponderance"  of  evidence  being  suflBcient  to 
establish  the  plaintiff's  case.  This  instruction,  how- 
ever, has  been  too  often  approved  by  the  Supreme 
Court  to  justify  us  in  repeating  even  the  mild  criticism 
this  Court  formerly  made  of  it. 

What  we  have  already  said  about  the  evidence  on  the 
facts  makes  it  evident  that  we  could  not  consistently 
with  our  views  reverse  the  judgment  for  the  refusal 


Chicago — ^First  District- — ^Apbil,  1912.        425 

Casey  v.  Chicago  City  Railway  Co.,  169  111.  App.  425. 

to  give  refused  instructions  2  and  6.  So  far  as  refused 
instruction  7  is  concerned,  the  principle  expressed,  so 
far  as  it  was  applicable  to  this  case,  was  fully  covered 
and  more  aptly  expressed  by  given  instruction  31  as 
follows : 

**The  Court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  car  in  question  was  managed 
and  operated  in  an  ordinarily  careful  manner  at  the 
time  and  place  in  question  under  all  the  conditions 
shown  by  the  evidence  to  exist,  and  that  the  plaintiff 
undertook  to  cross  the  street  car  track  in  front  of  said 
car  at  a  time  when  said  car  was  at  a  distance  from  the 
plaintiff  within  which  the  motorman  of  said  car  could 
not,  by  the  exercise  of  reasonable  and  ordinary  care, 
have  stopped  said  car  before  reaching  the  plaintiff, 
then  the  plaintiff  can  not  recover  in  this  case  and  your 
verdict  should  find  the  defendant  not  guilty." 

By  finding  as  they  did  the  jury  disaffirmed  their 
belief  in  the  theory  of  the  defendant  set  forth  in  this 
instruction. 

The  judgment  of  the  Circuit  Court  is  affirmed. 

Affirmed. 


John  D.  Casey,  Administrator,  Appellee,  v.  Chicago  City 

Railway  Company,  Appellant. 

Gen.  No.  16,037. 

1.  Master  and  servant — what  risk  not  assumed.  Held,  in  this 
ease,  that  there  was  no  evidence  that  the  work  of  the  plaintiff 's  intestate 
required  any  particular  knowledge  of  electricity  or  that  such  intestate 
had  such  knowledge  and  it  was  a  question  of  fact  to  be  determined  by 
the  jury  whether  such  intestate  knew  and  appreciated  the  danger  whieh 
resulted  in  his  death  and  that  the  verdict  of  the  jury  upon  that  question 
should  not  be  disturbed. 

2.  Negligence — care  required  in  use  of  electricity.    One  employing 
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a  dangerous  agency  such  as  electricity  is  required  to  exercise  a  degree 
of  care  commensurate  with  such  danger. 

Action  in  ease  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Superior  Court  of  Cook  county;  the  Hon.  Homeb  Abbott, 
Judge,  presiding.  Heard  in  this  court  at  the  October  term,  1909. 
Affirmed.    Opinion  filed  April  1,  1912. 

Edward  C.  Higgins  and  Watson  J.  Ferry,  for  appel- 
lant. 

OssiAN  Cameron  and  Richard  J.  Finn,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  appellee,  hereinafter  called  plaintiff,  obtained 
a  judgment  against  the  appellant,  hereinafter  called 
defendant,  for  the  sum  of  $1800  damages  for  the  death 
of  John  Kolb. 

The  decedent  had  been  employed  by  the  defendant 
for  several  years  as  a  boiler  washer,  or  cleaner,  at  its 
power  plant  at  Dearborn  and  21st  streets,  Chicago.  In 
its  said  plant  were  seven  boilers,  side  by  side,  num- 
bered one  to  seven,  each  bricked  in  and  each  about 
twenty  feet  long  and  ten  feet  wide.  On  the  rear  end 
of  each  boiler  was  a  cleaning  chamber  extending  across 
the  entire  width  of  the  boiler  and  about  three  feet 
deep  and  eight  feet  high,  the  sides  and  back  wall  of 
which  were  brick.  On  each  side  of  these  cleaning 
chambers,  about  fifteen  inches  above  the  floor,  was  a 
small  door  about  two  by  three  feet.  Between  the  rear 
of  the  boilers  and  the  partition  separating  the  boiler 
room  from  the  engine  room  was  an  open  space  about 
ten  feet  wide.  In  this  open  space  suspended  from  the 
ceiling  were  clusters  of  what  is  termed  in  the  evidence 
Edison  standard  incandescent  sockets  and  lamps,  each 
cluster  containing  five  lamps.  One  cluster  was  near 
the  rear  end  of  boiler  number  seven  where  the  acci- 
dent occurred.  Each  cluster  carried  from  five  hun- 
dred to  five  hundred  and  fifty  volts  of  electricity,  dis- 
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tributing  one  hundred  to  one  hundred  and  ten  volts  to 
each  lamp. 

In  washing  the  boilers  the  water  was  forced  through 
a  hose  into  the  front  end,  and  the  boiler  being  slightly 
lower  at  the  rear  than  at  the  front,  the  water  flowed 
through  the  boiler  and  out  at  the  rear  end  into  the 
cleaning  chamber,  from  which  it  ran  oflf  through  a  hole 
near  the  bottom  of  the  chamber.  In  this  work  water 
and  mud  would  accumulate  in  the  bottom  of  the  clean- 
ing chamber.  If  more  light  was  required  in  working 
around  the  rear  end  of  a  boiler,  the  workman  took 
what  was  termed  an  extension  cord,  with  a  plug  on  one 
end  and  a  keyless  socket  and  lamp  on  the  other,  de- 
tached a  lamp  from  the  cluster,  screwed  the  plug  at 
the  end  of  the  cord  into  the  socket  of  the  detached 
lamp  and  hung  the  lamp  at  the  end  of  the  cord  on  spikes 
driven  into  the  brick  walls  for  that  purpose.  The  sys- 
tem of  electricity  in  use  was  what  was  termed  a  ground- 
ed system.  If  a  person  took  an  extension  cord  into 
the  cleaning  chamber  with  water  and  mud  in  it,  the  cur- 
rent was  liable  to  ground  and  the  person  holding  the 
cord  or  socket  with  the  electricity  on  would  receive  a 
shock. 

The  decedent  was  found  dead  in  the  cleaning  cham- 
ber back  of  boiler  seven.  No  one  saw  him  enter.  He 
was  lying  on  his  back  across  two  blow-oflf  pipes,  four  to 
six  inches  in  diameter,  that  passed  from  the  boiler 
through  the  chamber  about  a  foot  from  the  ground,  with 
an  extension  cord  under  his  arm  and  extending  along 
his  body,  and  badly  burned  under  the  arm.  A  part  of 
the  insulation  of  the  extension  cord  was  burned  oflf  and 
at  the  same  point  either  the  feed  or  return  wire  was 
also  burned  oflf.  The  lamps  on  the  cluster  to  which 
the  extension  cord  was  attached  were  not  lighted.  The 
water  in  the  cleaning  chamber  was  about  three  inches 
deep.  The  evidence  is  convincing  that  an  electric 
shock  caused  the  death  of  decedent. 

The  defendant  urges  that  it  was  not  guilty  of  any 
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negligence  charged  in  the  many  counts  of  the  declara- 
tion; but  that  if  guilty  of  any  negligence  so  charged, 
the  decedent  assumed  the  risk,  for  the  conditions  of  the 
surroundings,  the  boilers,  appliances  and  all  the  meth- 
ods of  doing  the  work  and  the  dangers  thereof,  were 
obvious,  apparent  and  understood  by  the  decedent,  who 
was  fifty  years  of  age,  of  ordinary  intelligence  and  so 
employed  for  about  eight  years,  and  that  the  death 
of  the  decedent  was  caused  by  his  own  negligence. 

The  testimony  was  that  if  a  person  handling  the  ex- 
tension cord  received  a  shock  from  it  while  carrying 
the  usual  one  hundred  to  one  hundred  and  ten  volts, 
he  might  be  burned  some  but  not  fatally  injured,  and 
this  danger  we  think  from  the  evidence  the  decedent 
knew  and  appreciated.  If,  however,  according  to  the 
testimony,  an  accident  happened  to  the  cluster  of 
lamps,  or  any  one  of  them,  such  as  the  breaking  of  the 
small  carbon  filament  of  one  lamp,  whereby  the  current 
was  interrupted  and  could  not  light  one  or  more  of  the 
lamps,  all  the  lights  of  that  cluster  would  go  out,  and 
if  at  such  time  the  extension  cord  was  being  used,  it 
would  receive  the  entire  five  hundred  to  five  hundred 
and  fifty  volts,  and  as  it  would  only  carry  safely  about 
two  hundred  and  fifty  volts,  there  was  great  danger 
in  its  use,  and  if  at  such  time  a  person  had  a  hold  on 
the  cord  or  socket  and  in  a  position  to  ground  the 
current,  he  would  probably  be  killed. 

Even  the  defendant's  foreman  over  the  decedent 
did  not  seem  to  know  and  appreciate  the  situation.  He 
was  an  engineer  and  somewhat  of  an  electrician,  and 
in  answer  to  the  question,  referring  to  the  five  hundred 
to  five  hundred  and  fifty  voltage,  ''How  would  he  get 
that  voltage  into  that  lamp!*'  answered,  **  Well,  I  don't 
know.  I  can 't  explain  that,  but  he  certainly  got  enough 
to  kill  him."  This  witness  also  testified:  **I  merely 
warned  him  not  to  use  that  light  in  there.  I  told  him 
it  was  a  dangerous  thing  to  handle  a  wire  in  a  wet 
place/'     The  testimony  was  that  the  connections  in 


Chicago — First  Distbict — ^Apbil,  1912.         429 

Casey  v.  Chicago  City  Bailway  Co.,  169  111.  App.  425. 

the  cluster  were  covered  by  a  hood  and  only  an  ex- 
pert could  trace  the  current;  also  there  was  no  fuse 
to  break  the  current  if  anything  happened  causing 
the  entire  voltage  to  be  turned  into  the  extension 
cord.  There  is,  however,  no  claim  that  the  defendant 
did  not  know  and  understand  the  situation  and  the 
danger  thereof.  There  was  testimony  that  the  defend- 
ant furnished  candles  to  be  used  for  lighting  purposes 
inside  the  boilers  and  the  cleaning  chambers  while 
being  cleaned,  and  that  candles  or  torches  were  so 
used  and  not  the  extension  cord.  On  the  other  hand 
there  was  testimony  that  the  candles  would  blow 
out  and  torches  would  smoke,  so  that  neither  could 
be  used,  and  the  extension  cord  was  so  used,  especially 
in  the  cleaning  chamber. 

We  think  that  the  testimony  may  be  fairly  con- 
sidered to  show  that  the  decedent  knew  and  appreci- 
ated that  the  usual  current  on  the  extension  cord,  which 
was  one  hundred  to  one  hundred  and  ten  volts,  might 
shock  and  bum  him,  but  the  controlling  question  in 
the  case  is:  Did  he  know  and  appreciate  that  he 
might  in  using  the  extension  cord  in  the  manner  he  did, 
under  all  the  circumstances  in  evidence,  receive  a 
shock  from  the  current  five  times  greater  than  the 
usual  voltage,  which  would  probably  kill  himf  If  he 
did  know  and  appreciate  the  same,  the  defendant  is 
not  liable.  If  he  did  not,  or,  as  an  ordinarily  prudent 
man,  under  all  the  circumstances,  in  the  exercise  of 
ordinary  care,  would  not  have  so  known  and  appre- 
ciated said  danger,  then  it  would  seem  that  it  was  the 
duty  of  the  defendant  to  so  warn  the  decedent,  or  by 
a  fuse  protect  the  said  cord  from  the  entire  current 
passing  into  it. 

The  evidence  was  that  the  decedent  was  a  careful 
man,  and  as  a  common  laborer  it  seems  he  had  no 
occasion  to  use  or  know  anything  about  electricity  ex- 
cept as  he  used  the  extension  cord  for  the  purpose  of 
obtaining  better  light  in  his  work  about  the  boiler. 
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There  was  no  evidence  that  his  work  required  any 
particular  knowledge  of  electricity  or  that  he  had  such 
knowledge.  Electricity  is  a  silent,  powerful  and  dead- 
ly force.  As  was  said  in  Commonwealth  Electric  Co. 
V.  Melville,  210  111.  p.  70:  **As  there  is  greater  danger 
and  hazard  in  the  use  of  electricity,  there  must  be  a 
corresponding  exercise  of  skill  and  attention  for  the 
purpose  of  avoiding  injury  to  another  to  constitute 
what  the  law  terms  *  ordinary  care  \  The  care  must  be 
commensurate  with  the  danger.''  It  was  practically 
admitted  there  was  no  fuse  or  device  protecting  the 
extension  cord  from  receiving,  in  case  of  certain  acci- 
dents, the  full  voltage  of  electricity  carried.  Whether 
the  decedent  knew  and  appreciated  the  danger  must  be 
determined  by  a  consideration  of  the  testimony  per- 
taining to  the  warnings  it  was  claimed  were  given  the 
decedent  and  many  other  circumstances  in  evidence. 
The  case  presents  a  nice  distinction  on  the  facts  and  is 
by  no  means  free  from  doubt ;  and  under  such  circum- 
stances it  is  our  dutv  to  abide  bv  the  verdict  of  the 
jury. 

We  think  the  damages  are  not  excessive  under  the 
evidence,  and  that  the  refusal  of  the  Court  to  give  the 
instruction  complained  of  was  proper. 

The  judgment  is  affirmed. 

Affirmed. 


David  Ratter  &  Co.,  Appellee,  v.  Robert  J.  McLaushliii, 

Appellant. 

Gen.  No.  16,081. 

1.  Abatement — when  plea  of,  essential  to  denial  of  joint  liahUiiy. 
Notwithstanding  the  pleadings  consisted  merely  of  the  common  eoniits 
and  the  general  issue,  the  defendant  in  the  absence  of  a  plea  of  abate- 
ment is  not  entitled  to  introduce  evidence  to  the  effect  that  the  liability 
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sought  to  be  imposed  is  not  individual  but  a  joint  liability  with  a  co- 
partner. 

2.  EviDENCB — when  failure  to  require  production  of  hooks  not  erro- 
neous. Held,  that  it  was  not  error  for  the  court  to  refuse  to  compel 
the  plaintiff  to  produce  his  books  pursuant  to  a  motion  made  during 
the  trial  and  based  on  an  examination  of  one  of  the  plaintiff's  wit- 
nefses  and  a  subpoena   (the  record  of  such  subpoena  not  appearing). 

Assumpsit.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Johk  A.  Gbat,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1909.  Affirmed.  Opinion  filed  April  1,  1912.  Rehear- 
ing denied  and  opinion  modified  April  15,  1912. 

Rosenthal,  Kurz  &  Hirschl,  for  appellant. 
Paddock,  Furness,  Clarkson  &  Rutter,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

The  appellee,  hereinafter  called  plaintiff,  brought  a 
suit  in  the  Circuit  Court  of  Cook  county  against  the 
appellant,  hereinafter  called  defendant,  on  the  com- 
mon counts,  with  an  affidavit  that  there  was  due  and 
owing  to  the  plaintiff  from  the  defendant  $709.62  for 
coal,  sold  and  delivered  by  the  plaintiff  to  the  defend- 
ant. The  defendant  filed  a  plea  of  the  general  issue 
with  an  affidavit  of  merits  that  he  had  a  good  defense 
to  the  whole  of  plaintiff's  demand;  and  also  filed  a 
notice  of  set-off  for  $2251  for  damages  sustained  by 
reason  of  the  plaintiff's  failing  to  deliver  coal  as 
agreed,  damages  to  boilers  and  heating  apparatus 
caused  by  plaintiff's  furnishing  inferior  coal,  etc.,  etc. 
The  issues  were  submitted  to  a  jury,  who  returned  a 
verdict  for  the  plaintiff  for  $490.88  and  judgment  was 
entered  thereon  and  the  defendant  appealed. 

The  defendant  admitted  having  ordered  and  re- 
ceived certain  deliveries  of  coal,  but  claimed  that  cer- 
tain other  deliveries  of  coal  for  which  recovery  was 
sought  were  bought  by  him  a^d  A.  Edward  Frear,  co- 
partners, doing  business  under  the  firm  name  and  style 
of  McLaughlin  &  Company,  and  offered  proof  thereof 
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to  establish  his  defense  that  he  was  not  individually 
liable  for  the  coal  purchased  by  the  copartners.  On  the 
plaintiff's  objection  this  evidence  was  excluded  on  the 
ground  the  defendant  had  filed  no  plea  in  abatement. 
The  defendant  earnestly  insists  that  the  Court  commit- 
ted error  in  said  ruling  because,  as  he  contends,  under 
the  circumstances  of  this  case  a  plea  in  abatement  was 
neither  proper  nor  necessary.  The  defendant  in  his 
reply  brief  says: 

**We  concede  it  to  be  the  law  that  where  the  de- 
fendant is  apprised  by  the  declaration,'  or  must  from 
the  circumstances  of  the  case  have  known  before  the 
trial,  that  it  was  sought  to  hold  him  individually  upon 
a  partnership  obligation,  that  he  must  take  advantage 
of  the  non-joinder  by  plea  in  abatement,  but  we  con- 
tend that  where,  as  in  the  case  at  bar,  there  are  separ- 
ate demands,  one  against  the  defendant  individually, 
and  the  other  against  a  partnership  of  which  defend- 
ant was  a  member,  both  being  in  dispute,  and  there 
being  nothing  in  the  declaration  to  apprise  the  de- 
fendant that  he  was  sued  on  any  other  than  the  de- 
mand against  him  individually,  defendant  is  not  to  be 
precluded  from  showing  the  facts  by  his  failure  to 
plead  in  abatement,  as  he  could  not  be  expected  to 
know  that  it  would  be  necessary  for  him  to  do  so." 

The  proposition  is  an  interesting  one  and  may  obvi- 
ously be  the  subject  of  a  difference  of  opinion.  How- 
ever, the  precise  question  here  presented  was  deter- 
mined in  Wilson  v.  Wilson,  125  111.  App.  385,  and  we 
are  not  disposed  to  hold  to  the  contrary.  In  that  case, 
as  in  this,  the  pleadings  consisted  of  the  common 
counts  and  the  general  issue ;  and  the  defendant  there 
sought  to  introduce  evidence  to  show  a  joint  liability 
with  a  copartner,  who  was  not  made  a  party  defend- 
ant, and  the  Court  held  such  evidence  not  admissible. 
The  Court  there  said,  p.  389:  **The  rule  at  common 
law  is  that  if  a  person  be  omitted  as  defendant  who 
ought  to  be  joined  in  an  action  on  a  contract,  ad- 
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vantage  of  the  omission  can  only  be  taken  by  a  plea 
in  abatement,  unless  the  joint  liability  appears  from 
the  plaintiff  *s  own  pleading.  1  Chitty's  PI.  46;  1 
Saunder's  PI.  and  Ev.,  10;  Rev.  Stat.,  Chap.  1,  Sec.  4; 
Conley  v.  Good,  Breese,  135;  Lurton  v.  Gilliam,  1 
Scam.  577 ;  Puschel  v.  Hoover,  16  111.  340 ;  Thompson 
V.  Strain,  16  111.  369;  Pearce  v.  Pearce,  67  111.  207; 
Ross  V.  Allen,  67  111.  317 ;  Sinsheimer  v.  William  Skin- 
ner Mfg.  Co.,  165  111.  116.  Proof  that  another  is  liable 
with  defendant  does  not  tend  to  show  that  defendant 
is  not  liable,  and  hence  does  not  tend  to  establish  the 
general  issue.  The  fact  that  the  joint  liability  is  not 
claimed  to  cover  all  the  items  of  plaintiff's  demand 
does  not  abrogate  the  rule  requiring  that  defense  to  be 
set  up  by  a  preliminary  plea  which  gives  the  plaintiff 
a  better  writ,  if  he  choose  to  avail  of  it.  As  defendant 
did  not  plead  this  defense  in  abatement,  this  proof  was 
properly  rejected.'' 

This  view  of  the  law  is  supported  by  1  Chitty,  14 
Am.  «d.  458;  Hill  v.  White,  6  Ring.  N.  C.  23  (37  E.  C. 
L.  489) ;  Prunty  v.  Mitchell,  76  Va.  169 ;  Wilson  v.  Mc- 
Cormick,  86  Va.  995. 

It  is  argued  that  the  Court  erred  in  not  requiring 
the  plaintiff  to  produce  their  books  under  Section  9, 
chapter  51  of  the  Revised  Statutes,  the  motion  being 
made  during  the  trial  and  based  on  an  examination  of 
one  of  plaintiff's  witnesses  and  a  subpoena,  of  which 
there  is  no  record.  We  do  not  think  any  such  showing 
as  contemplated  by  the  statute  was  made  that  required 
the  Court  to  enter  the  order  requested. 

We  are  of  the  opinion  that  the  other  errors  assigned 
are  unimportant  and  the  judgment  is  affirmed. 

Affirmed. 


Vol.  CLXIX  28 
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James  J.  Klaub,  Appellee,  v.  Paulina  Vokoun  and  Beo- 

jamin  Vokoun,  Appellants. 

Gen.  No.  16,091. 

1.  Mechanic  's  lhens — efect  of  failure  of  contract  to  describe  prem- 
ises. If  the  evidenee  is  clear  that  the  contract  was  made  in  reference 
to  the  lot  described  in  the  bill  and  the  work  was  to  be  performed  in 
the  building  thereon  and  that  it  was  so  understood  by  all  the  parties  to 
the  contract  the  failure  of  the  contract  to  describe  the  premises  is  not 
material. 

2.  Mkchanio's  liens — effect  of  failure  to  perform  contract.  If  a 
contractor  fail  without  fault  on  the  part  of  the  owner  to  perform  his 
contract  by  omitting  a  material  part  of  the  work  contracted  to  be 
performed  he  is  not  entitled  to  a  lien. 

3.  Contracts — construction  where  drafted  in  party  ^s  own  hand- 
writing. If  there  is  an  ambiguity  in  such  a  contract  it  is  to  be  construed 
most  strongly  against  the  party  drafting  the  same. 

4.  Contracts — when  and  for  what  purpose  custom  competent.  Evi- 
dence of  a  custom  and  usage  is  not  admissible  to  vary  the  terms  of  a  con- 
tract but  is  admitted  on  the  ground  that  the  custom  and  usage  entered 
into  and  became  a  part  of  the  contract  and  the  contract  should  be  so  read 
and  construed.  A  custom  to  be  competent  must  be  so  certain,  uniform, 
general  and  well  known  that  it  must  be  presumed  to  have  been  con- 
templated by  the  parties  entering  into  the  contract  in  question. 

Mechanic's  lien.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Julian  W.  Mack,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1909.  Reversed  and  remanded  with  directions.  Opinion 
filed  April  1,  1912. 

Dewitt  C.  Jones,  for  appellants. 

Joseph  F.  Triska,  for  appellee ;  Donald  L.  Mobrill 
and  Robert  W.  Millar,  of  counsel. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  appellee  filed  a  bill  in  the  Circuit  Court  of  Cook 
county  against  the  appellants,  seeking  to  enforce  a 
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mechanic 's  lien  on  certain  premises  for  plumbing  work 
done  by  the  appellee  thereon.  The  cause  was  referred 
to  a  master  in  chancery  who  after  a  hearing  reported 
that  the  allegations  of  the  bill  were  sustained  by  the 
proof  and  recommended  a  decree  be  entered  in  accord- 
ance with  the  prayer  of  the  bill.  The  chancellor  en- 
tered a  decree  finding  the  facts  as  reported  by  the 
master  and  ordering  the  payment  of  the  sum  found 
due,  $412,  and  in  default  thereof  the  said  premises 
be  sold,  etc.,  in  the  usual  form  of  such  decrees,  and  the 
defendant  appealed. 

The  work  was  performed  under  a  written  contract 
drawn  by  the  appellee,  accepted  by  the  appellants  and 
introduced  in  evidence,  as  follows: 

**Tel.  Yards  714.  Chicago, 19—. 

M. 


To  James  J.  Klaub,  Dr., 

Practical  Plumbing,  Gas  Fitting  and  Sewerage. 

Repairing  neatly  done.    All  work  guaranteed. 

4709  Western  Ave.  Blvd. 


*  *  This  agreement :  Between  Mr.  Vokoun  and  James 
J.  Klaub,  the  Plumber,  made  this  12  day  of  Mar.  '08, 
Witnesseth:  That  the  said  Jas.  J.  Klaub  agreed  to 
put  in  plumbing  fixtures  as  stated  below  and  for  the 
sum  of  Four  Hundred  $400.00  Dollars.  All  connec- 
tions from  the  sewer  to  the  roof  of  the  2  flats  to  be  com- 
pleted as  said  this  12  day  of  Mar.  08. 

Following  fix.  to  be  put  in : 
2  5-6  Corona  Bath  tub. 
2  Wash  down  iron  closet,  High  tank. 
2  Iron  Lavatories  F.  5981  20x24. 
2  Roll  Rim  Sinks. 
2  30  gal.  boilers. 

All  work  to  be 
guaranteed. 
(Seal)  Jas.  J.  Klaub.'' 

The   appellee  contended   that   the  work  was   per- 
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formed  according  to  the  contract  and,  the  appellants 
refusing  to  pay  therefor,  he  was  entitled  to  have  en- 
forced a  mechanic's  lien  on  the  premises.  The  appel- 
lants contended  that  the  contract  not  describing  the 
premises,  there  could  be  no  lien.  We  think  the  evi- 
dence is  clear  that  the  contract  was  made  in  reference, 
to  the  lot  described  in  the  bill  and  the  work  was  to  be 
performed  in  the  building  thereon,  and  that  it  was 
so  understood  by  all  the  parties  to  the  contract.  Under 
the  evidence  the  case  of  Bastrup  v.  Prendergast,  179 
111.  553,  is  decisive  and  the  contention  cannot  be 
sustained. 

The  appellants  next  urge  that  the  appellee  did  not 
perform  the  work  provided  by  the  contract,  in  that  he 
failed  and  refused  to  put  in  about  forty-eight  feet  of 
pipe  from  the  boiler  to  the  stove  in  the  kitchen  and 
make  the  connections  therewith,  and  also  introduced 
evidence  that  one  of  the  pipes  and  the  sink  leaked,  and 
of  other  minor  troubles  not  necessary  to  recite.  The 
controversy  was  really  over  the  construction  of  the 
contract  in  relation  to  said  pipe  from  the  boilers  to 
the  stove  and  connection  therewith  and  referred  to  in 
the  evidence  as  ''stove  connections."  The  appellants 
insisted  that  the  contract  included  the  stove  connec- 
tions and  refused  payment  unless  appellee  so  completed 
the  contract.  The  cost  of  putting  in  the  said  connec- 
tions was  $37.50,  and  the  appellee,  claiming  said  con- 
nections did  not  come  within  the  contract,  refused  to 
put  them  in.  If  he  were  right  in  this  position  he  was 
entitled  to  a  mechanic's  lien.  If  the  connections  were 
included  in  the  contract,  the  appellee,  failing  and  re- 
fusing to  put  them  in  without  fault  on  the  part  of  the 
appellants,  was  not  entitled  to  a  lien. 

The  plan  of  the  work,  which  was  not  offered  in  evi- 
dence, was  submitted  to  the  appellee,  who  figured  on 
the  same  and  then  drew  the  said  contract.  He  takes 
the  position  and  testified  that  in  ''the  usual  and  ordi- 
nary course  pursued  regarding  stove  connections  in 
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connection  with  the  job  of  plumbing  of  this  kind/'  it 
was  not  ''customary  to  consider  stove  connections  a 
part  of  the  general  contracts  for  plumbing  work  upon  a 
building  or  apartment  of  this  kind,''  and  that  he  put 
them  in  only  '^'when  it  is  in  the  contract  and  plainly 
written,  and  the  owner  agrees  to  pay  for  it  extra  from 
other  contracts."  Two  witnesses,  for  many  years  en- 
gaged in  the  plumbing  business,  testified  on  behalf  of 
the  appellee.  In  answer  to  a  question  as  to  the  said 
custom,  the  first  witness  said:  ''It  is  rarely  done  by 
the  plumber,"  and  in  answer  to  the  question,  "In  what 
cases  is  it  done  by  the  plumber?"  said:  "Wh6n  it  is 
specified.  If  it  is  not  specified — ^well  you  might  say 
the  exception.  I  don't  know  as  I  ever  had  a  contract 
requiring  me  to  make  the  connection  with  the  water 
front — to  make  the  connection  of  the  water  front  with 
the  stove."  The  other  witness  testified  in  answer  to  a 
similar  question,  "Well,  as  a  rule  in  these  houses 
there  are  none;  there  are  no  stoves  to  connect  until 
the  tenant  moves  in."  The  record  then  shows  the 
following  questions  and  answers: 

"Q.  Is  it  any  part  of  the  implied  duty  of  the 
plumber  to  put  in  such  stove  connections  in  connection 
with  a  general  contract?  A.  No  it  is  not.  Q.  Do 
you  ever  put  them  inf  A.  I  have  acted  for  the  owner 
where  the  owner  would  live  in  the  flat,  as  a  matter 
of  doing  some  carpenter  work  or  something  like  that. 
We  would  in  finishing  up  a  house  connect  stoves ;  but 
not  for  the  tenant  as  a  general  rule.  Q.  You  put 
them  in  where  there  is  an  express  agreement  to  put 
them  inf    A.    Yes." 

The  appellee  entered  into  a  contract  of  his  own 
wording,  guaranteeing  his  work  and  agreeing  to  make 
"all  connections  from  the  sewer  to  the  yoof."  If 
there  be  any  ambiguity  in  this  statement  it  must  be 
construed  most  strongly  against  the  party  making 
the  same — Rankin  v.  Rankin,  216  111.  132,  and  cases 
there  cited — having  regard,  of  course,  to  the  whole  con- 
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text.  It  would  seem  that  the  clause  in  the  contract 
providing  that  the  appellee  make  '*all  connections 
from  the  sewer  to  the  roof  was  clear  and  meant 
what  the  ordinary  use  of  the  language  imports;  and 
if  there  were  any  exceptions  to  so  plain  and  unequiv- 
ocal statement,  the  appellee  in  drawing  the  contract 
would  have  mentioned  them.  However,  in  order  to 
maintain  this  bill  and  enforce  a  mechanic's  lien  on  the 
premises  therein  described,  the  appellee  must  prove 
that  the  custom  and  usage  as  indicated  entered  into 
this  contract,  and  it  is  on  the  rule  of  law  that  custom 
and  usage  enters  into  a  contract  that  appellee  relies, 
as  we  understand  it. 

Evidence  of  a  custom  and  usage  is  not  admissible 
to  vary  the  terms  of  a  contract,  but  is  admitted  on 
the  ground  that  the  custom  and  usage  entered  into 
and  became  a  part  of  the  contract,  and  under  the  law 
the  contract  should  be  so  read  and  considered.  The 
custom  must  be  shown  to  have  been  known  to  both 
contracting  parties — Corrigan  v.  Herrin,  44  111.  App. 
363 ;  First  Nat.  Bank  v.  Mackey,  157  111.  App.  408,— 
or  that  it  was  certain,  uniform  and  so  general  and 
well  known  that  both  parties  would  be  presumed  to 
have  knowledge  thereof.  Currie  v.  Sjmdicate,  etc., 
104  111.  App.  165 ;  American  Insurance  Co.  v.  France, 
111  111.  App.  310.  In  Bissell  v.  Ryan,  23  111.  566,  the 
court  said:  **The  proper  office  of  a  custom  or  usage 
in  business  is  to  ascertain  and  explain  the  intent  of 
the  parties.  *  *  *  It  ought  to  be  proved  to  be  so 
general,  uniform  and  frequent  as  to  warrant  that  the 
party  against  whom  the  right  is  claimed  had  knowl- 
edge of  it  and  contracted  with  reference  to  it.  *  *  * 
All  the  authorities  concur  in  saying  that  if  usage 
is  relied  upon,  it  must  be  shown  to  be  ancient,  cer- 
tain, uniform,  reasonable  and  so  general  as  to  furnish 
this  presumption  of  knowledge  by  both  parties." 
Turner  v.  Dawson,  50  111.  85 ;  Packard  v.  Van  Schoick, 
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58  111.  79;  Cahn  v.  Mich.  Cent.  R.  R.  Co.,  71  111.  96; 
Wilson  V.  Banman,  80  111.  493 ;  Lyon  v.  Cnlbertson  et 
al.,  83  111.  33;  Coffman  et  al.  v.  Campbell  &  Co.,  87  111. 
98 ;  C.  C.  C.  &  St.  L.  Ry.  Co.  v.  Jenkins,  174  111.  398. 
To  permit  a  custom  to  be  construed  as  a  part  of  a 
contract  it  seems  it  must,  as  expressed  in  Cahn  v. 
Mich  Cent.  R.  R.  Co.,  supra,  and  repeated  in  Lyon  v. 
Cnlbertson,  supra,  *'be  so  uniformly  acquiesced  in, 
by  length  of  time,  that  the  jury  will  feel  themselves 
constrained  to  say  that  it  entered  into  the  minds  of 
the  parties  and  made  a  part  of  the  contract.*' 

In  Corrigan  v.  Herrin,  44  111.  App.  363,  wherein  a 
retail  milkman  recovered  from  a  lumber  broker  certain 
commissions  on  the  sale  of  a  bill  of  lumber,  a  custom 
prevailing  among  lumbermen  pertaining  to  commis- 
sions was  offered  in  evidence,  and  excluded.  The 
court  said:  **The  offer  did  not  embrace  the  further 
necessary  fact  that  the  custom  was  known  to  both 
parties.  Proof  of  a  custom  among  lumbermen  would 
not  be  binding  upon  a  milkman  unless  it  were  shown 
that  he  knew  of  the  custom  and  contracted  with  refer- 
ence to  if  In  Swern  v.  Churchill,  155  111.  App.  505, 
the  court  said:  ''when  a  trade,  business  or  profession 
custom  is  involved,  such  custom  is  not  considered  to 
have  entered  into  the  contracts  of  others  than  those  in 
the  particlular  trade,  business  or  profession,  those 
shown  to  have  had  actual  knowledge  of  the  custom  and 
those  shown  to  have  had  previous  transactions  or  a 
course  of  dealings  of  such  nature  that  knowledge,  on 
their  part,  of  the  custom  may  be  presumed.  When  a 
territorial  or  local  custom  is  involved  it  is  regarded 
to  have  entered  into  the  contracts  of  those  domiciled 
in  the  locality  and  perhaps  of  those  who  are  perma- 
nently engaged  in  business  in  the  locality  where  the 
custom  exists.  The  doctrine  that  usage  and  custom 
affect  contracts  'rests,  except  in  particular  instances, 
solely  upon  the  theory  that  the  parties  in  entering  into 
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the  compact  had  such  usage  in  mind,  stipulated  with 
reference  to  it,  and,  hence,  made  it  a  part  of  their  con- 
tract.' Germ.  Am.  Ins.  Co.  v.  Commercial  F.  Ins.  Co., 
95  Ala.  469,  474,  If  a  usage  is  special  and  confined 
to  a  particular  business  or  has  reference  to  a  particu- 
lar port  only,  there  is  no  presumption  that  both  par- 
ties had  knowledge  of  it  and  contracted  with  reference 
to  it.  Isaksson  v.  Williams,  26  Fed.  642,  645.  To  the 
same  effect.  Van  Hoesen  v.  Cameron,  54  Mich.  609, 
614.  True,  a  person  who  deals  in  a  particular  market 
must  be  regarded  as  dealing  according  to  the  general 
and  uniform  usage  and  custom  of  that  market,  in  re- 
spect to  days  of  delivery  and  otherwise,  and  as  having 
knowledge  thereof ;  but  this  rule  does  not  apply  to  one 
having  but  a  single  transaction  with  a  member  of  a 
profession,  of  which  he  is  not  himself  a  member, 
wherein  exists  a  usage  or  custom  by  which  it  is  sought 
to  charge  him  on  the  ground  it  entered  into  his  con- 
tract. 

''When  shown  to  exist,  a  particular  usage  and  cus- 
tom has  the  force  of  law  within  the  sphere  where  es- 
tablished. An  established  usage  and  custom  enters 
into  the  contracts  of  those  within  its  sphere  who  are 
shown  to  know  of  its  existence.  Facts  and  circum- 
stances may  be  shown  which  raise  a  presumption  of 
knowledge  of  the  existence  of  the  usage  and  custom. 
A  usage  or  practice,  in  order  to  have  a  standing  in 
law  as  a  custom,  must  be  uniform  within  some  sphere. 
It  must  also  be  long  established  and  generally  ac- 
quiesced in.  Packer  v.  Pentecost,  50  111.  App.  228, 
and  cases  there  cited.  'A  custom  is  something  which 
has  the  force  and  effect  of  law ;  is  law  by  the  usage  and 
consent  of  the  people.*  *  *  *  A  practice  and  usage  in 
order  to  have  become  an  established  custom  must  have 
been  uniformly  acquiesced  in ;  for,  as  customs  owe  their 
Origin  to  common  consent,  lack  of  uniform  acquiescence 
shows  the  want  of  such  consent." 

Other  interesting  cases  holding  to  the  same  effect  on 
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the  question  under  discussion  to  which  we  desire  to 
refer,  without  comment,  are  Kendall  v.  Russell,  5  Dana 
(Ky.),  501;  Atkinson  et  al.  v.  Allen,  29  Ind.  375;  Saw- 
telle  V.  Drew,  122  Mass.  228,  and  Eaton  v.  Gladwell, 
108  Mich.  678. 

On  a  careful  reading  of  the  evidence,  whether  it  was 
intended  to  prove  a  territorial  custom  and  usage  or  a 
custom  and  usage  existing  among  plumbers,  is  not 
entirely  clear.  At  any  rate  it  is  manifest  from  all  the 
evidence  in  the  case  that  the  appellants  had  no  knowl- 
edge of  said  custom  and  usage,  admitting  such  a  cus- 
tom and  usage  proven,  and,  further,  there  is  no  pre- 
tense that  it  was  so  certain,  uniform,  general  and  well 
known  that  the  appellants  would  be  presumed  to  have 
known  it  and  made  the  said  contract  with  reference 
thereto.  It  necessarily  follows  that  the  said  custom 
and  usage  did  not  enter  into  said  contract  and  become 
binding  upon  the  appellants.  We  therefore  conclude 
that  the  appellee  was  not  entitled  to  a  mechanic's  lien 
on  the  premises  in  question,  and  the  decree  is  reversed 
and  the  cause  remanded  with  instructions  to  dismiss 
the  bill  at  complainant's  costs. 

Reversed  and  remanded  with  directions. 


Agnes  M.  Cornell,  Appellee,  v.  City  of  Chicago,  Appellant. 

Oen.  No.  16,114. 

1.  Verdicts — effect  of  conflict  in  plaintiff's  testimony  given  upon 
successive  trials.  If  the  testimony  of  the  plaintifF  given  upon  eniccessive 
trials  is  variant  and  open  to  criticism  a  verdict  in  her  favor  will  not 
necessarily  for  that  reason  alone  be  set  aside. 

2.  Verdicts — when  not  excessive.  Held,  in  a  personal  injury  action 
that  a  verdict  for  $2800  was  not  excessive  where  it  appeared  that  the 
plaintiff  at  the  time  of  the  accident  was  25  years  of  age,  suffered  as  a 
result  thereof  a  fracture  of  the  patella  of  the  right  knee  and  that  an 
operation  was  required,  etc. 
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3.  Instructions — when  erroneous  upon  exercise  of  care  by  plaintiff 
in  sidewalk  injury  case  will  not  reverse.  Such  instructions  will  not 
reverse  where  the  jury  in  other  instructions  were  told  clearly  what  the 
law  was  and  it  was  unlikely,  upon  the  simple  facts  and  issue  in- 
volved, that  they  were  misled. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Circuit  Court 
of  Cook  county;  the  Hon.  Samuel  C.  Stouqh,  Judge,  presiding.  Heard 
in  this  court  at  the  October  term,  1909.  Affirmed.  Opinion  filed  April 
1,  1912. 

Edward  J.  Brundage  and  John  R.  Caverly,  for  ap- 
pellant; Edward  C.  Fitch,  of  counsel. 

William  H.  Quinlan  and  Arnott  Stubblefield,  for 
appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  appellee,  hereinafter  called  plaintiff,  in  a  suit 
for  damages  for  personal  injuries  against  the  appel- 
lant, hereinafter  called  defendant,  obtained  a  verdict 
for  the  sum  of  $2800;  the  Court  entered  judgment 
thereon  and  the  defendant  appealed. 

On  the  west  side  of  43rd  avenue,  between  Montrose 
boulevard  and  Sunnyside  avenue,  a  distance  of  one 
block,  in  Chicago,  the  plank  sidewalk  had  been  con- 
demned and  a  cement  sidewalk  built  from  Sunnyside 
avenue  south  to  about  the  middle  of  the  block,  and  from 
this  point  south  to  Montrose  boulevard  was  the  old 
plank  sidewalk,  in  which  there  were  certain  holes  where 
the  planks  were  missing. 

The  plaintiff  was  walking  north  on  the  said  plank 
sidewalk  with  a  lady  friend  about  eight  o'clock  on  a 
Sunday  morning  on  their  way  to  church.  The  plain- 
tiff had  been  in  the  habit  of  crossing  a  certain  large 
lot,  thereby  shortening  the  route  to  church,  and  in  so 
doing  not  passing  over  the  sidewalk  in  question.  On 
this  particular  morning  the  lot  was  covered  with  water 
and  she  changed  her  course  and  thereby  used  the  said 
sidewalk  over  which  she  had  not  before  passed.    She 
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testified  that  she  stubbed  her  toe  on  a  plank  at  one  of 
the  holes,  stumbled  and  fell  into  another  hole  at  the 
end  of  the  cement  walk,  where  several  planks  were 
missing.  She  struck  her  right  knee  on  a  two  by  four 
at  the  end  of  the  cement  sidewalk. 

The  defendant  urges  that  the  plaintiff  was  guilty  of 
contributory  negligence.  The  principal  ground  justify- 
ing this  argument  was  some  difference  in  the  plain- 
tiff's testimony  from  that  given  by  her  on  a  former 
trial.  While  there  is  some  basis  for  criticism  of  plain- 
tiff's testimony,  we  would  not  be  warranted  by  reason 
thereof  in  disturbing  the  verdict  of  the  jury. 

The  defendant  complains  of  two  instructions  given 
by  the  Court  on  behalf  of  the  plaintiff,  as  follows : 

**1.  The  jury  are  instructed,  as  a  matter  of  law, 
that  any  person  traveling  upon  a  sidewalk  of  a  city, 
which  is  in  constant  use  by  the  public,  has  a  right,  when 
using  the  same  with  due  diligence  and  care,  to  pre- 
sume, and  to  act  upon  the  presumption,  that  it  is  rea- 
sonably safe  for  ordinary  travel,  throughout  its  entire 
width,  and  free  from  all  dangerous  holes,  obstructions 
or  other  defects. 

*  ^  2.  The  court  instructs  the  jury  that  a  person  pass- 
ing over  a  sidewalk  or  street  is  not  bound  to  exercise 
more  than  reasonable  care  and  caution  in  respect  to 
his  own  safety.  XJnjtil  he  is  charged  with  notice  to  the 
contrary,  he  has* a  right  to  presume  the  same  to  be  in 
a  reasonably  safe  condition.'' 

The  first  of  these  instructions  was  held  erroneous  in 
Chicago  V.  Sutton,  136  111.  App.  221,  and  substantially 
the  same  in  Chicago  v.  Morse,  33  111.  App.  61,  was  also 
there  held  error.  The  Court  also  gave  at  the  request 
of  the  defendant,  among  others,  the  following  instruc- 
tions: 

^*1.  If  you  believe  from  the  evidence  that  at  the 
time  and  place  in  question  the  plaintiff  was  negligent 
and  that  such  negligence  on  her  part  proximately  con- 
tributed to  cause  the  alleged  accident,  then  you  are  in- 
structed that  she  cannot  recover  in  this  case,  irrespect- 
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ive  of  whether  you  believe  that  the  defendant  was  or 
was  not  negligent. 

''2.  If  the  jury  believe  from  the  evidence  that  the 
plaintiff  was  negligent  and  that  her  negligence,  if  she 
was  negligent,  proximately  contributed  to  cause  the 
injury  herein  complained  of,  then  you  should  return 
a  verdict  of  not  guilty;  or,  if  the  jury  believe  from 
the  evidence  that  the  plaintiff  failed  to  exercise  ordi- 
nary care  for  her  own  safety,  and  that  this  failure  to 
use  such  care  proximately  contributed  in  any  way  to 
bring  about  the  accident  which  resulted  in  the  injuries 
complained  of,  then  you  should  return  a  verdict  of  not 
guilty. 

^ '  6.  The  court  instructs  the  jury  that  the  law  places 
upon  all  persons  the  duty  of  exercising  ordinary  care 
to  avoid  injury.  Therefore,  if  you  find  from  a  pre- 
ponderance of  the  evidence  that  at  the  time  and  place 
in  question  the  alleged  accident  could  have  been  avoid- 
ed by  the  exercise  of  ordinary  care  on  the  part  of  said 
plaintiff,  and  that  the  plaintiff  at  said  time  and  place 
failed  to  exercise  such  ordinary  care  and  that  such 
failure  on  her  part  to  use  such  care  proximately  con- 
tributed to  cause  the  alleged  accident,  then  you  should 
find  the  defendant  not  guilty.  *  * 

It  was  error  to  give  the  instructions  complained  of, 
and  they  should  not  have  been  given.  However,  should 
the  giving  of  said  instructions  in  this  case  be  held  re- 
versible error  ?  The  declaration  consisted  of  one  count 
charging  the  defendant  with  negligence  in  allowing, 
etc.,  said  holes  in  the  said  sidewalk.  The  negligence 
charged  was  so  certain  that  it  was  not  subject  to  con- 
troversy. The  only  other  issue  of  fact  on  the  question 
of  the  defendant's  liability  was  whether  the  plaintiff 
was  guilty  of  contributory  negligence.  The  plaintiff 
observed  the  condition  of  the  sidewalk  and  said,  quot- 
ing from  the  abstract:  **As  I  approached  the  place 
where  I  fell  I  saw  the  hole  and  I  wondered  how  I  was 
going  to  get  across  without  getting  muddy.  I  should 
think  it  was  about  two  or  three  feet  from  the  hole 
where  I  fell  in,  that  I  tripped,    I  don't  think  that  I 
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noticed  the  hole  I  stumbled  over  as  much  as  the  larger 
hole.  I  saw  holes  in  the  sidewalk  before  I  reached  the 
place  I  fell.**  On  cross-examination  an  attempt  was 
made  to  get  h^r  to  admit  that  she  had  stated  on  the 
.previous  trial  she  had  not  seen  the  hole  where  she 
tripped  before  she  fell,  and  also  that  she  had  said  that 
she  had  caught  her  toe  under  the  plank.  To  the  series 
of  questions  as  to  the  first  proposition  she  answered 
no  to  some  and  to  others  that  she  did  not  remember; 
and  to  those  in  relation  to  the  second  proposition  her 
replies  were  in  substance  that  she  thought  she  did  so 
answer.  It  was  admitted  by  her  counsel  that  on  the 
previous  trial  she  had  answered  as  contended.  We  are 
not  able  to  understand  how  this  cross-examination 
proved  the  plaintiflF  was  guilty  of  contributory  negli- 
gence, and  the  defendant  in  its  brief  says:  **0n  the 
question  of  due  care,  we  do  not  think  it  important 
whether  she  saw  the  hole  before  she  stubbed  her  toe 
in  it  or  not.'*  The  position  of  defendant  is  that  if 
plaintiff  saw  the  hole  which  caused  her  to  trip,  she 
could  have  avoided  same  by  the  slightest  care,  and  if 
she  did  not  see  it,  and  their  theory  is  that  she  was 
busy  talking  to  her  companion  and  did  not  see  it,  she 
was  not  exercising  ordinary  care,  and  therefore,  in 
either  event,  was  guilty  of  contributory  negligence. 
Two  witnesses  testified  that  they  saw  the  plaintiff  fall 
and  corroborated  her  testimony  except  as  to  the  exact 
manner  of  her  falling,  of  which  one  of  them,  her  com- 
panion, said :  **  We  came  to  this  one  place  where  there 
was  a  board  or  so  missing,  and  she  stepped  over  it  and 
fell  forward  and  struck  her  knee  and  she  turned,**  etc. 
The  other  said:  "As  near  as  I  could  make  out,  she 
was  trying  to  step  over  that  wooden  walk  over  onto 
that  cement  walk,  or  over  onto  that  two  by  four.  I 
don*t  know  exactly  because  I  could  not  see  just  that 
much  of  it;  then  she  slipped  and  fell.** 

The  issue  of  fact  as  to  liability  was  confined  to  the 
one  question  of  plaintiff's  care,  and  in  that  respect  the 
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jury  found,  and  we  believe  that  the  evidence  showed, 
that  the  plaintiff  was  exercising  ordinary  care,  and  is 
uncontradicted  unless  it  be  held  that  the  testimony  per- 
taining to  the  said  cross-examination,  as  detailed, 
showed  she  was  negligent,  and  we  do  not  think  it  can 
be  so  considered. 

The  instructions  given  at  the  request  of  the  defend- 
ant in  three  different  forms  clearly  stated  to  the  jury 
the  rule  of  law  pertaining  to  contributory  negligence 
on  the  part  of  the  plaintiff,  and  being  on  an  issue  so 
plain  and  simple  and  practically  uncontroverted,  it  is 
difficult  to  see  how  the  instructions  complained  of  could 
have  misled  the  jury.  In  Chicago  v.  Morse,  supra,  the 
Court  said:  ^'Such  an  instruction  may  or  may  not 
be  overlooked,  as  the  merits  of  the  case  may  appear." 
On  a  previous  trial  there  had  been  a  verdict  for  the 
plaintiff,  and  under  all  the  facts  and  circumstances  in 
this  case  we  have  concluded  not  to  hold  the  giving  of 
said  instructions  complained  of  reversible  error. 

The  defendant  insists  that  the  damages  are  exces- 
sive. The  testimony  on  behalf  of  the  plaintiff,  who 
was  twenty-five  years  old  at  the  time  of  the  accident, 
was  uncontradicted  that  the  patella  of  her  right  knee 
was  fractured  into  three  parts ;  that  an  operation  was 
necessary  and  the  parts  were  wired  together ;  that  she 
was  in  the  hospital  as  a  result  of  the  injury  for  sev- 
eral weeks,  and  there  suffered,  and  for  a  long  time 
after,  intense  pain.  She  also  testified  that*  at  the  time 
of  the  trial,  four  years  after  the  accident,  her  knee 
ached  a  great  deal  and  was  weak;  that  she  could  not 
kneel  on  it  and  had  trouble  in  walking,  etc.  The  de- 
fense introduced  the  testimony  of  a  doctor,  who  at- 
tended the  plaintiff  in  confinement,  and  also  five  neigh- 
bors, who  testified  that  they  had  seen  plaintiff  walk 
and  had  observed  nothing  unusual  in  her  walk.  The 
doctor  also  said  he  had  noticed  nothing  unusual  about 
her  knee,  but  also  said  his  attention  had  not  been  called 
to  the  condition  of  her  knee.    On  this  evidence  we  are 
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not  inclined  to  hold  the  damages  excessive. 

The  other  errors  complained  of  are  unimportant,  and 
the  judgment  is  affirmed. 

Affirmed. 


Labahn  Brick  Co.,  Appellee,  v.  Albert  S.  Hecht,  impleaded 
with  Leafgreen  Construction  Company,  Appellant. 

Gen.  No.  16,121. 

1.  Verdicts — when  not  disturbed  as  against  the  evidence.  A  verdict 
will  not  be  set  aside  as  against  the  evidence  unless  clearly  and  mani- 
festly 80. 

2.  Judgments — when  exceeding  ad  damnum  cured.  The  entry  of  a 
remittitur  for  the  excessive  amount  cures  such  irregularity. 

3.  Appeals  and  errors — when  maxim  de  minimis  non  curat  lex 
applies.  Held,  where  the  error  merely  amounted  to  an  excess  of  $2  in 
the  amount  of  the  judgment  rendered,  the  maxim  de  minimis  non  curat 
lex  applied. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Anthony  J. 
Clarttt,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1909.     Affirmed.     Opinion  filed  April  1,  1912. 

Louis  T.  Orr,  for  appellant;  Harvey  L.  Cavendbr, 
of  counsel. 

Felsenthal,  Foreman  &  Beckwith,  for  appellee. 

^  Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

The  appellee  brought  suit  against  the  Leafgreen 
Construction  Co.  and  Albert  S.  Hecht  in  the  Municipal 
Court  of  Chicago  on  a  note  for  the  sum  of  $2,000,  bear- 
ing interest  at  the  rate  of  six  per  cent  per  annum, 
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dated  July  27,  1908,  payable  thirty  days  after  date  to 
the  Leafgreen  Construction  Co.,  and  by  it  endorsed, 
signed  by  Albert  S.  Hecht.  The  defendants  were  duly 
served.  The  Leafgreen  Construction  Co.  did  not  ap- 
pear and  default  was  entered  against  it.  Mr.  Hecht 
appeared  and  contested  the  suit.  The  issues  were  sub- 
mitted to  a  jury  and  the  jury  found  for  the  plaintiff 
and  assessed  his  damages  at  the  sum  of  $2,102 ;  judg- 
ment  was  entered  on  the  verdict  against  both  defend- 
J7  ants  and  Mr.  Hecht  appealed.Jj 

In  the  language  of  the  appellant  in  his  brief :  '  *  The 
defense  of  Albert  S.  Hecht,  as  set  up  by  two  special 
pleas,  and  by  his  affidavit  of  merits,  and  relied  upon 
at  the  trial  was  that  the  note  was  given  by  B.  A.  Leaf- 
green as  an  accommodation  note,  to  be  by  said  Leaf- 
green cashed  by  one  Mr.  Cressman,  a  banker,  and  the 
cash  received  therefrom  to  be  used  by  Mr.  Leafgreen 
to  meet  his  pay  roll ;  that  if  said  Mr.  Cressman  would 
not  cash  the  note  Mr.  Leafgreen  agreed  to  return  it  to 
Albert  S.  Hecht,  and  not  negotiate  it ;  that  the  plaintiff 
was  fully  advised  that  it  was  an  accommodation  note 
and  of  the  restrictions  thereon  before  it  received  it." 
On  this  issue  the  cause  was  vigorously  contested.  Evi- 
dence was  introduced  tending  to  prove  the  defense.  On 
the  other  hand  the  appellant  admitted  that  at  the  time 
he  gave  the  said  note  to  the  Leafgreen  Construction 
Co.  he  owed  the  said  Company  a  considerable  sum,  on 
account  of  construction  work  on  certain  buildings. 
Evidence  was  also  introduced  tending  to  prove  that  the 
note  was  not  an  accommodation  note  and  that  the  ap- 
pellee had  no  notice  of  the  said  claim  of  the  appellant, 
but  was  a  bona  fide  holder  of  the  note  for  value  before 
maturity.  We  see  no  reason  for  disturbing  the  judg- 
ment on  the  ground  urged,  that  the  verdict  was  clearly 
and  manifestly  against  the  weight  of  the  evidence. 

Objection  is  made  to  the  forms  of  the  verdict  sub- 
mitted to  the  jury.  The  appellee  had  a  right  to  ask  for 
a  verdict  against  both  parties  defendant.    The  Court 
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properly  instructed  the  jury  as  to  the  forms  of  the 
verdict  and  in  regard  to  a  verdict  in  favor  of  appel- 
lant, stated  as  to  the  form  as  follows :  **And  in  case  you 
find  for  Albert  S.  Hecht,  'We,  the  jury,  find  the  issues 
,    for  the  defendant,  Albert  S.  Hecht.'  "    The  appellant 
^'    objected  to  the  same,  but  offered  no  form  of  verdict  for 
>        the  Court  to  submit  to  the  jury.    We  are  unable  to  see 
",^ny  error  in  this  respect. 
lT  It  is  urged  that  the  ad  damnum  being  for  $2,100,  it 
was  error  to  enter  judgment  for  $2,102.    It  is  true  that 
the  entering  of  the  judgment  for  a  larger  sum  than  the 
ad  damnum  was  error,  but  the  appellee  having  filed  a 
remittitur  in  this  Court  of  two  dollars,  it  is  ordered 
that  the  remittitur  of  the  sum  in  excess  of  $2,100  be 
allowed.    Winslow  v.  People,  117  111.  152.    We  also 
think  that  the  maxim  de  minimis  non  curat  lex  applies 
to  this  error.    Village  of  Morgan  Park  v.  Knopf,  210 
HI.  453 ;  Rolsch  v.  Young,  111  111.  App.  34 ;  Underwood 
V.  Whiteside  Co.  Bldg.  &  Loan  Association,  115  111. 
App.  387 ;  Spunner  v.  Eoney,  122  111.  App.  19. 

We  are  of  the  opinion  that  the  other  errors  argued 
are  untenable  and  need  no  mention.  The  judgment  is 
affirmed. 

Affirmed.   "7 


EUa  A.  Braod  et  al..  Executors,  Appellants,  v.  Union  Ele- 
vated Railroad  Company  et  ah,  Appellees. 

Gen.  No.  16,414. 

Measukb  of  damages — in  action  for  injury  to  real  property.  In 
saeh  a  case  the  measure  of  damages  is  the  difference  in  value  of  the 
property  before  the  proposed  construction  and  what  it  was  afterwards. 

Action  on  the  case.  Appeal  from  the  Superior  Court  of  Cook  county; 
the  Hon.  Mabcus  Kavanagh,  Judge,  presiding.  Heard  in  this  court  at 
the  February  term,  1910.    Affirmed.    Opinion  filed  April  1,  1912. 
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Harry  S.  Mecartney,  for  appellants. 

Clarence  A.  Knight  and  William  G.  Adams,  for 
appellees. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 

court. 

The  appellants,  hereinafter  called  plaintiffs,  brought 
an  action  on  the  case  against  the  appellees,  hereinafter 
called  defendants,  for  damages  to  certain  premises  de- 
scribed in  the  declaration,  being  on  the  west  side  of 
Wabash  avenue  between  Jackson  boulevard  and  Van- 
Buren  street,  known  and  described  at  that  time  as  No. 
259  Wabash  avenue,  in  the  city  of  Chicago,  caused  by 
the  erection  of  an  elevated  railroad  structure  by  the 
defendants  on  Wabash  avenue  in  front  of  the  said 
premises,  and  over  which  the  defendants  operated  their 
respective  trains.  The  Court,  on  a  hearing  before  a 
jury,  at  the  close  of  the  plaintiff's  case,  instructed  the 
jury  to  find  for  the  defendants,  and  upon  such  verdict 
so  returned  the  Court  entered  judgment  and  the  plain- 
tiffs appealed. 

The  plaintiffs  introduced  evidence  showing  the  loca- 
tion and  construction  of  the  said  elevated  railroad 
structure  and  the  operation  of  its  trains  thereon ;  also 
the  location,  construction  and  character  of  the  said 
premises  and  improvements  thereon,  together  with 
the  value  thereof  and  rents  therefrom.  The  uncontro- 
verted  evidence  of  the  plaintiffs  was  that  the  value  of 
the  said  premises  at  the  time  of  the  completion  of  the 
said  elevated  structure  and  the  beginning  of  the  opera- 
tion of  the  trains  thereon,  and  for  two  or  three  vears 
thereafter,  was  the  same  as  the  value  thereof  at,  or  im- 
mediately prior  to,  the  commencement  of  the  erection 
of  said  structure. 

The  trial  court  instructed  the  jury,  following  the  rule 
as  to  damages  announced  in  West  Side  Elevated  Ey. 
Co.  V.  Stickney,  150  111.  362,  and  the  subsequent  cases 
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adhering  thereto — among  others,  Met.  West  Side  El. 
B.  E.  Co.  V.  White,  166  111.  375,  Fahnstock  v.  City  of 
Peoria,  171  111.  454,  Illinois  Cent.  E.  E.  Co.  v.  Turner, 
194  m.  575,  Peoria  B.  &  C.  Traction  Co.  v.  Vance,  225 
111.  270,  Eldorado  M.  &  S.  W.  E.  E.  Co.  v.  Everett,  225 
111.  529 — that  the  measure  of  damages  is  the  difference 
in  value  of  the  property  before  the  proposed  construc- 
tion and  what  it  was  afterwards.  And  the  rule  as  to 
the  measure  of  damages  in  the  said  cases  brought  to 
condemn  property  is  the  same  rule  to  be  applied  in 
cases  brought  to  recover  damages  to  property  such  as 
the  case  at  bar.  Aldis  v.  Union  El.  E.  E.  Co.,  203  111. 
567. 

The  plaintiffs  present  the  question,  in  the  language 
of  their  counsel:  '* Whether  or  not  upon  the  trial  of 
such  a  case  only  the  ^direct,  proximate  and  physical 
benefits*  can  be  set  off  against  'direct,  proximate  and 
physical  damages;'  that  is,  in  particular,  whether  or 
not  the  ordinary  benefits  from  improved  travel  facili- 
ties accruing  to  the  property  involved  should  not  be 
eliminated  from  consideration;  and  as  to  whether  or 
not  the  property  owner  has  a  constitutional  right  to 
such  benefits  as  a  property  owner  of  the  district  spe- 
cially served  by  the  road  and  as  entitled  to  the  'equal 
protection'  or  'benefit'  of  the  law  with  other  property 
owners  thereof."  We  understand  that  the  plaintiffs 
do  not  urge  other  errors  assigned,  but  that  they  in- 
sist upon  a  review  of  the  rule  announced  in  the  Stick- 
ney  case,  supra,  confident  in  their  belief  that  the  great 
weight  of  authority  is  not  in  accord  therewith;  and 
upon  a  full  and  careful  consideration  of  the  constitu- 
tional provisions  that  "private  property  shall  not  be 
taken  or  damaged  for  public  use  without  just  compen- 
sation," and  "no  person  shall  be  deprived  of  life,  lib- 
erty or  property  without  due  process  of  law,"  the 
principles  announced  by  Mr.  Lewis  in  his  work  on 
Eminent  Domain,  the  decisions  of  the  courts  in  many 
other  jurisdictions  and  recent  decisions  by  our  own 
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Supreme  Court,  that  this  Court  will  conclude  that  the 
said  rule  has  been,  and  should  be,  so  modified  that  it 
will  be  held  that  the  plaintiffs  established  a  cause  of 
action. 

In  support  of  their  contention  the  counsel  for  plain- 
tiffs has  presented  with  force  and  vigor  exhaustive  and 
learned  arguments,  which  have  received  our  careful 
consideration.  It  would  be  interesting  and  a  pleasure 
to  us  to  discuss  and  comment  upon  many  of  the  propo- 
sitions so  clearly  stated  and  analyzed  by  counsel ;  but 
whatever  our  personal  views  may  be  pertaining  there- 
to, such  discussion  or  comment  could  be  of  no  avail. 
We  are  of  the  opinion  that  this  Court  is  concluded  by 
the  authorities  above  cited  announcing  the  rule  as  to 
the  measure  of  damages,  and  that  the  said  rule  con- 
trols and  governs  in  the  case  at  bar.  It  follows  that 
the  trial  Court  committed  no  error  in  instructing  the 
jury  to  find  for  the  defendants,  and  the  judgment  is 
aflSrmed. 

Affirmed. 


The  People  of  the  State  of  Illioois,  Defendaot  in  Error,  v. 
Kittle  E.  Wilson  et  aL,  Plalotlffs  In  Error. 

Geo.  No.  16,233. 

1.  Bonds — effect  given  to  statutory,  A  statutory  bond  is  given  the 
effect  which,  in  reason,  must  have  been  intended  by  the  statute. 

2.  Bonds — liability  of  sureties  upon,  given  on  appeal  from  refusal 
of  discharge  under  insolvent  debtors  act.  Held,  under  the  statutorv 
bond  in  this  case,  that  upon  the  dismissal  of  the  appeal  in  question  or 
upon  the  affirmance  of  the  judgment,  the  debtor  should  either  pay  the 
amount  of  the  orijprinal  judgment  rendered  against  her  or  surrender  her 
body  and  if  she  does  neither  and  if  after  notice  the  sureties  are  usable 
to  produce  the  body  of  such  debtor,  such  sureties  are  liable  to  pay  to 
the  obligees  the  amount  of  said  original  judgment  within  the  limit  ot 
the  penalty  of  the  bond. 
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Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  0.  Scovkl, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1910.    Affirmed.    Opinion  filed  April  11,  1912. 

M.  H.  HoEY,  for  plaintiff  in  error. 

White,  Mabie  &  Conkey,  for  defendant  in  error, 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion 
of  the  court. 

This  is  an  action,  comnienced  in  the  Municipal  Court 
of  Chicago,  upon  an  appeal  bond  of  $1,000,  signed  by 
Kittie  E.  Wilson,  as  principal,  and  E.  J.  Lonergan  and 
Zacharias  Campbell,  as  sureties,  plaintiffs  in  error,  re- 
sulting in  a  verdict  and  judgment  for  $904.10,  dam- 
ages, in  favor  of  The  People  of  the  State  of  Illinois, 
for  the  use  of  Listen  H.  Montgomiery,  defendant  in 
error,  to  reverse  which  judgment'  this  writ  of  error  is 
prosecuted. 

On  January  7, 1909,  Cora  A.  Wilson  and  said  Kittie 
E.  Wilson  filed  their  petition  in  the  County  Court  of 
Cook  County,  representing  that  they  had  been  arrested 
under  a  writ  of  capias  ad  satisfaciendum,  issued  by 
said  Municipal  Court  in  favor  of  Listen  H.  Montgom- 
ery, for  the  sum  of  $858.32,  that  they  were  in  the  cus- 
tody of  the  bailiff  of  said  court  by  virtue  of  said  writ 
and  were  desirous  of  releasing  their  bodies  from  such 
arrest  or  imprisonment  by  delivering  up  their  prop- 
erty, and  prayed  that  such  proceedings  to  that  end  be 
had  as  were  prescribed  by  the  laws  relating  to  insol- 
vent debtors.  The  County  Court,  on  January  25, 1909, 
ordered  and  adjudged  that  said  petition  be  dismissed, 
from  which  order  and  judgment  the  said  Kittie  E.  Wil- 
son prayed  for  and  perfected  an  appeal  to  the  Appel- 
late Court  of  this  district.  The  appeal  bond  executed 
at  that  time  is  the  bond  on  which  this  present  action 
is  based.  It  is  dated  January  25, 1909,  is  signed  by  the 
parties,  and  appears  to  have  been  approved  by  the 
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then  judge  of  said  Comity  Court.    Upon  the  filing  of 
said  bond  in  said  County  Court,  the  said  Kittie  E.  Wil- 
son was  released  from  the  custody  of  said  bailiff.  The 
bond  sets  forth,  in  substance,  that  said  Kittie  E.  Wil- 
son was  arrested  and  imprisoned  upon  a  capias  ad 
satisfaciendum;  that,  desiring  to  release  her  body  from 
such  arrest,  she  applied  to  the  County  Court  to  be  dis- 
charged under  the  provisions  of  an  act,  entitled  *'An 
Act  Concerning  Insolvent  Debtors,**  in  force  July  1, 
1872 ;  that  her  application  was  dismissed  and  that  she 
prayed  for  and  obtained  an  appeal;  that  '*if  the  said 
Kittie  E.  Wilson  will  prosecute  her  said  appeal  with 
effect,  and  in  case  the  appeal  is  dismissed,  or  the  order 
or  judgment  of  the  said  County  Court  is  affirmed,  in 
whole  or  in  part,  she  will  perform  the  same,  and  will 
appear  before  and  abide  whatever  decision  the  said 
Appellate  Court  shall  make  in  the  premises,  and  pay 
all  costs  that  may  be  awarded  against  her,  •  •  •  and 
also  that  she  will  not  sell  or  dispose  of  any  of  her 
estate  pending  such  appeal,  but  that  the  same  shall  be 
forthcoming  and  subject  to  the  order  of  the  said  Coun- 
ty Court,  then  the  above  obligation  to  be  void,  other- 
wise to  remain  in  full  force  and  effect  *  *    On  March  15, 
1909,  this  Appellate  Court  ordered  that  said  appeal 
^^be  dismissed,  and  that  a  procedendo  be  awarded 
herein,**  and  that  the  said  appellee  recover  costs,  to 
be  taxed,  and  have  execution  therefor.    On  the  follow- 
ing day  a  certified  copy  of  said  order  of  this  Appellate 
Court  was  filed  in  said  County  Court.    On  March  29, 
1909,  due  notice  having  been  given  to  the  sureties  on 
said  bond  to  produce  the  body  of  said  Kittie  E.  Wilson 
in  the  County  Court,  and  both  of  said  sureties  being 
personally  present  in  said  court,  and  failing  to  produce 
the  body  of  said  Kittie  E.  Wilson  upon  being  ordered 
by  the  court  so  to  do,  the  court  ordered  that  said  ap- 
peal bond  be  forfeited.    In  April,  1909,  this  action  was 
commenced  and  on  November  27,  1909,  judgment  for 
$904.10  was  entered  against  said  Lonergan  and  Camp- 
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bell.  The  amount  of  this  judgment  is  made  up  of  the 
following  items :  Original  judgment  of  the  Municipal 
Court  in  favor  of  Listen  H.  Montgomery  against  Cora 
A.  Wilson  and  Kittie  E.  Wilson,  upon  which  said  capias 
was  issued,  $858.32,  interest  thereon,  $12.03,  costs  of 
clerk  of  Municipal  Court,  $13.00,  costs  of  bailiff  of  said 
court,  $5.00,  Appellate  Court  costs,  $15.75. 

On  the  trial  in  the  Municipal  Court,  counsel  for  Lon- 
ergan  and  Campbell  moved  the  court  to  instruct  the 
jury  to  find  the  issues  for  his  clients,  except  as  to  the 
amount  of  $15.75 — the  said   costs   in   the   Appellate 
Court — which  motion  was  overruled,  and  counsel  here 
contends  that  the  judgment  of  the  lower  court  should 
be  reversed,  and  judgment  should  be  entered  here  for 
only  the  said  sum  of  $15.75,  and  for  the  reason  that 
the  sureties  on  said  bond  are  not  liable  for  anything 
more  than  the  amount  of  said  Appellate  Court  costs. 
We  do  not  believe  the  contention  to  be  well  founded. 
The  appeal  bond  in  question  is  a  statutory  bond  and  as 
such  *'has  the  effect  which,  in  reason,  must  have  been 
intended  by  the  statute.^'    Chladek  v.  Brown,  58  111. 
App.  379 ;  Hibbard  v.  McKindley,  28  111.  240 ;  Eehm  v. 
Halverson,  197  HI.  378,  385.    ''While  the  contract  of 
a  surety  is  to  be  strictly  construed,  and  will  not  be  ex- 
tended by  implication,  courts,  in  endeavoring  to  ascer- 
tain the  precise  contract  which  a  surety  has  made,  may 
resort  to  the  same  aids  and  will  invoke  the  canons  of 
interpretation  which  apply  to  other  contracts,  and 
when  the  true  intent  and  meaning  of  a  contract  entered 
into  by  the  surety  is  thus  or  otherwise  ascertained,  ef- 
fect will  be  given  to  it. ' '    Ewen  v.  Wilbor,  99  111.  App. 
132,  140.     ' '  It  is  familiar  law  that  the  obligors  in  an  ' 
appeal  bond  are  estopped  to  deny  the  recitals  of  the 
bond.''    Harding  v.  Kuessner,  172  111.  125,  126.    In 
view  of  the  provisions  of  the  statute,  the  recitals  in 
*the  bond,  and  the  particular  wording  of  the  bond  that 
' '  in  ease  the  appeal  is  dismissed,  or  the  order  or  judg- 
ment of  the  said  County  Court  is  affirmed,  in  whole  or 
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in  part,  she  will  perform  the  same/^  we  think  it  a  rea- 
sonable construction  to  hold  that,  upon  the  dismissal 
of  such  appeal  or  the  afl5rmance  of  such  judgment,  the^ 
debtor,  Kittie  E.  Wilson,  should  either  pay  the  amount 
of  the  original  judgment  rendered  against  her,  togeth- 
er with  all  proper  costs,  or  surrender  herself  to  the 
custody  of  the  bailiff,  and  if  she  does  neither,  and  if, 
after  due  notice  to  the  sureties  they  are  unable  to  pro- 
duce the  body  of  said  Kittie  E.  Wilson,  said  sureties 
are  liable  to  pay  to  the  obligee  of  said  bond  the  said 
original  judgment,  and  all  proper  costs,  within  the 
limit  of  the  penalty  of  the  bond.  The  effect  of  the 
filing  of  said  appeal  bond,  duly  signed  by  the  sureties, 
was  absolutely  to  release  Kittie  E.  Wilson,  the  debtor, 
from  the  custody  of  the  bailiff,  and  permitted  her  to 
avoid  satisfying  the  writ  of  capias.  If,  as  a  result  of 
the  signing  of  said  bond,  the  sureties  were  unable  to 
produce  her  body  in  satisfaction  of  the  writ  of  capias, 
reason  and  justice  suggest  that  said  sureties  are  liable 
as  aforesaid.  The  judgment  of  the  Municipal  Court 
must  be  afSrmed. 

Judgment  affirmed. 


Mark  F.  Madden  and  Michael  S.  Madden,  Plaintiffs  io  Er- 
ror, V.  Charles  A.  Brown,  Defendant  in  Error. 

Oen.  No.  16,309. 

1.  Brokers  and  factors — when  real  estate  commissions  cannot  'be 
recovered.     If  the  broker  or  his  agent  make  material  misrepresenta- 

» tionfl  as  to  matters  connected  with  their  undertaking  they  cannot  recover. 

2.  Brokers  and  factors — when  real  estate  commissions  cannot  he 
recovered.  If  the  purchaser  produced  is  not  in  a  position  to  perform, 
the  agent  cannot  recover  commissions  with  respect  to  a  transaction  not 
consummated. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells.  Jndpe,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.    Affirmed.    Opinion  filed  April  11,  1912. 
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BooEBs  &  Mahoney,  for  plaintiffs  in  error. 
Pines  &  Newmann,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Gbidlby  delivered  the  opinion 
of  the  court. 

This  was  an  action  brought  by  Madden  Brothers, 
real  estate  brokers,  hereinafter  referred  to  as  plain- 
tiffs, against  Charles  A.  Brown,  hereinafter  referred 
to  as  defendant,  to  recover  the  sum  of  $750,  claimed 
to  be  due  plaintiffs  for  commissions.  After  a  trial 
without  a  jury,  the  court  found  the  issues  for  the  de- 
fendant, and  entered  judgment  on  the  finding  against 
plaintiff  for  costs. 

The  facts  of  the  case  are  substantially  as  follows: 
In  August,  1907,  plaintiffs  inserted  an  advertisement 
in  a  Chicago  newspaper  that  they  had  certain  down- 
iown  property  for  sale.  Defendant,  owning  certain 
Evstnston  property  which  he  wished  to  exchange  for 
other  property,  noticed  said  advertisement  and  tele- 
phoned plaintiffs,  and  they  sent  a  representative, 
named  Whalen,  to  call  on  defendant.  Whalen,  acting 
for  plaintiffs,  submitted  several  pieces  of  property 
which  were  not  acceptable  to  defendant,  and,  finally,  in 
September,  1907,  presented  a  leasehold  at  No.  175  Mon- 
roe street,  Chicago,  which  he  said  was  owned  by  Edwin 
S.  Mason,  at  the  price  of  $60,000,  proposing  that  de- 
fendant should  sell  his  Evanston  property  at  $30,000 
to  Mason,  pay  Mason  $5,000  cash,  and  give  notes  for 
$25,000  at  51/2  P^r  cent,  per  annum,  secured  by  mort- 
gage on  said  leasehold,  thus  making  said  $60,000  for 
said  leasehold.  To  persuade  defendant  to  make  the 
trade,  Whalen  gave  to  defendant  a  memorandum  of  the 
probable  income  of  the  building  from  rents,  estimating 
it  at  $18,000,  and  figuring  the  expenses  of  maintaining 
the  leasehold  and  building  (such  as  ground  rent,  inter- 
est on  mortgage,  taxes,  insurance,  fuel,  etc.),  at  such 
a  figure  as  showed  a  net  income  of  over  $6,000  per  an- 
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num.    In  that  memorandum  the  annual  taxes  on  the 
property  were  stated  as  being  $1,400.    During  the  ne- 
gotiations, Whalen  asked  defendant  if  he  would  pay 
-Vii  P^r  cent,  commission  on  the  price  of  $30,000,  put 
upon  defendant's  property,  or  $750,  if  a  deal  should 
he  made,  to  which  defendant  assented.    Whalen  testi- 
fied on  this  point:    ''I  said  to  him  (defendant),  if  you 
make  the  deal,  you  will  pay  the  regular  2%  per  cent., 
and  he  said  '  certainly. '  ' '  Defendant  testified :  *  *  I  told 
him   (Whalen),  that  it  must  be  understood  that  no 
commission    would    be    paid   unless    the    deal    went 
through,  and  he  said,  'Of  course,  that  is  understood.'  " 
On  September  26,  1907,  defendant  wrote  a  letter  to 
plaintiffs  in  which  he  made  an  offer  for  said  Monroe 
street  property,  substantially  as  follows:     That  he 
would  give  $5,000  in  cash,  and  his  said  Evanston  prop- 
erty, *'for  the  leasehold  as  it  has  been  set  forth  by  yoti, 
subject  only  to  $25,000  mortgage,  *  •  •  and  subject  to 
a  lease  for  20  years  to  a  responsible  tenant,  *  *  *  at 
the  rate  of  $14,500  per  year  with  payments  satisfac- 
torily secured."     This  proposition  was  not  accepted 
for  the  reason  that  plaintiffs,  after  much  effort,  were 
unable  to  obtain  the  required  tenant  for  the  building. 

Subsequently,  in  January,  1908,  Whalen  called  at 
the  office  of  defendant,  and  resxmaed  negotiations. 
Whalen  represented  plaintiffs  at  this  time,  and  Mason 
testified  that  plaintiffs  had  full  authority,  as  agents  for 
Mason,  to  ''make  the  deal"  which  Whalen  proposed  to 
defendant.  Whalen  offered  the  leasehold  at  $52,500, 
and  told  defendant  that  ''we"  could  take  his  Evanston 
property  at  $37,500,  the  difference  of  $15,000  to  be  paid 
by  defendant — $5,000  in  cash  and  $10,000  by  a  mort- 
gage on  the  leasehold  bearing  3  per  cent,  interest  per 
annum.  Defendant  testified  that  Whalen,  in  urging 
the  advantages  of  this  new  proposition,  told  him  that 
the  income  from  the  leasehold  would  be  greater  than 
he  had  thought  before,  that  the  interest  charge  would 
be  reduced  from  $1,375  to  $300  per  annum,  that  the 
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annual  taxes  were  $1,400,  and  that,  even  if  the  income 
from  the  tenants  of  the  building  did  not  reach  $18,000, 
it  would  still  give  a  large  percentage  of  $100,000,  as 
the  value  of  the  leasehold. 

Shortly  after  the  interview  the  defendant  met 
Whalen  by  appointment,  and  for  the  first  time  went 
through  and  examined  the  building.  Mason  and  one 
of  the  plaintiffs  also  accompanied  defendant  on  this 
trip  through  the  building.  The  first  floor  of  the  build- 
ing appeared  to  be  vacant,  and  Whalen  stated  in  Ma- 
son's  presence  that  the  rent  for  said  floor  (amounting 
to  $5,000  per  year)  was  being  paid  by  a  guarantor  on 
the  lease.  There  were  no  tenants  whatever  in  the  build- 
ing. Eetuming  from  the  building  with  Whalen,  the 
subject  of  commissions  was  again  referred  to,  and  it 
was  agreed  between  defendant  and  Whalen  that  it 
should  be  ds  previously  agreed.  It  was  also  agreed 
that  a  contract  be  drafted,  which  was  personally  done 
by  Whalen,  dated  January  15, 1908,  and  left  by  Whalen 
at  defendant's  oflSce.  A  few  days  afterwards.  Mason 
called  and  signed  the  document,  and  at  the  same  time 
one  Novander,  in  whose  name  the  Evanston  property 
of  defendant  was  held,  also  signed  it  at  defendant 's  di- 
rection and  in  his  presence,  and  delivered  it  to  defend- 
ant, but  defendant  did  not  surrender  possession  of  it, 
nor  did  he  at  any  time  thereafter  deliver  it  to  plain- 
tiffs. This  document  provided,  among  other  things, 
that  Mason  agreed  to  assign  said  leasehold  to  defend- 
ant at  the  price  above  mentioned,  subject  to  an  encum- 
brance of  $10,000,  that  defendant  agreed  to  convey  his 
Evanston  property  and  pay  $5,000  in  cash  to  Mason, 
that  in  case  material  defects  be  found  in  the  title,  and 
reported  within  the  time  specified,  if  such  defects  be 
not  cured  within  60  days,  the  contract,  at  the  option  of 
the  party  delivering  the  objections,  might  become  null 
and  void,  that  *'all  deeds  shall  be  passed  and  this  nego- 
tiation closed  at  the  oflSce  of  Madden  Bros,  within  five 
days  after  the  titles  have  been  found  good,''  that  **this 
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contract  shall  be  held  by  Madden  Bros,  for  the  mutual 
benefit  of  the  parties/'  and  that  ^'brokerage  fees  or 
commissions  shall  be  paid  to  Madden  Bros,  as  follows, 
Edwin  S.  Mason  $1,250,  Leonard  W.  Novander  $750, 
•  •  *  05  heretofore  agreed  by  them/^ 
At  the  time  this  document  was  signed  (defendant  re- 
taining possession  of  it),  defendant,  as  he  testifies,  told 
Mason  that  he  **  would  look  into  the  matter  further  and 
turn  the  contract  over  to  Madden  Brothers,  if  I  found 
everything  to  be  satisfactory  and  as  represented/' 
Mason  and  defendant  then  separated,  and  defendant 
went  over  to  the  office  of  a  friend  to  investigate  if 
everything  was  as  represented,  and  to  ascertain  par- 
ticularly *'what  the  taxes  were,''  what  the  title  was, 
about  the  lease,  if  the  rent  was  being  paid  for  the  first 
floor  on  the  guaranteed  lease,  and,  in  fact,  *'all  the 
points  that  had  been  represented  to  me  about  the  prop- 
erty." Upon  making  this  investigation  defendant 
found  that  the  annual  taxes  were  $2,205,  instead  of 
$1,400,  as  represented  by  Whalen,  and  defendant,  at 
this  time,  made  no  further  inquiry  as  to  the  other  mat- 
ters he  desired  information  upon,  but  decided,  on  ac- 
count of  the  $800  difference  in  the  taxes,  to  go  no  fur- 
ther with  the  deal,  and  he  immediately  notified  Mason, 
by  letter,  that  on  account  of  said  difference  in  the  taxes, 
he  would  not  continue  negotiations  and  that  the  whole 
matter  was  off.  A  day  or  two  afterwards  Whalen 
called  on  defendant  at  the  latter 's  office,  and  urged  de- 
fendant to  continue  negotiations,  but  defendant  re- 
fused, telling  Whalen  that  he  had  misrepresented  the 
amount  of  the  taxes,  and  that  in  view  of  the  added 
burden  upon  the  property,  which  would  never  diminish, 
defendant  would  have  nothing  further  to  do  with  the 
matter.  According  to  defendant 's  testimony,  and  that 
of  an  employe  of  defendant  who  was  present  at  the 
conversation,  Whalen  admitted  that  he  had  misrepre- 
sented the  amount  of  the  taxes.  Whalen  denies  mak- 
ing any  such  admission.    Later  Mason  called  on  de- 
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fendant  also  urging  a  renewal  of  negotiations,  at  a 
lower  price  for  the  leasehold,  but  defendant  again  re- 
fused. There  was  also  evidence  introduced  at  the  trial 
tending  to  show  that  the  guarantor  on  the  lease  of  the 
ground  floor  of  the  building  had  either  failed  or  discon- 
tinued business,  and  that  Mason,  during  these  negotia- 
tions, was  not  receiving  any  rent  for  said  floor  and  had 
not  since  May,  1907,  that  defendant  had  never  been 
tendered  any  abstract  of  title  of  the  leasehold,  and  that 
no  examination  had  been  made  to  ascertain  if  there 
were  any  material  defects  therein,  and  the  record  does 
not  clearly  disclose  that  the  title  thereto  was  clear  and 
unencumbered,  outside  of  said  mortgage  of  $10,000. 

After  a  careful  examination  of  the  record,  we  are  of 
the  opinion  that  the  finding  and  judgment  of  the  trial 
court  should  not  be  disturbed,  because  (1)  the  evidence 
tends  to  show  that  plaintiffs  were  not  entitled  to  any 
commissions  unless  the  transaction  was  consummated, 
and  it  was  not  consummated,  (2)  because  the  evidence 
also  tends  to  show  that  the  signed  contract  was  never 
delivered  by  defendant  to  plaintiffs,  (3)  because  the 
evidence  also  tends  to  show  that  material  misrepresen- 
tations as  to  the  leasehold,  particularly  as  to  the  an- 
nual taxes  thereon,  were  made  by  plaintiffs'  agent  to 
defendant,  which,  upon  defendant's  being  advised  of 
the  true  situation,  justified  defendant  in  refusing  to 
consummate  the  transaction,  and  (4)  because  the  rec- 
ord does  not  affirmatively  disclose  that  Mason  was  able 
to  give  defendant  an  unencumbered  title  to  said  lease- 
hold, subject  only  to  said  mortgage  of  $10,000.  Parmly 
v.  Head,  33  HI.  App.  134 ;  Biederman  v.  0  'Connor,  117 
HI.  493 ;  Lawrence  v.  Ehodes,  188  HI.  96,  100 ;  Leahy  v. 
Hair,  33  HI.  App.  461;  Howe  v.  Hutchinson,  105  HI. 
501,  504. 

The  judgment  must  be  afl5rmed. 

Judgment  affirmed. 
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Charles  Turgrimson,  Appellant,  v.  Sophie  Wahl  and  Julius 

Wahl,  Appellees. 

Oen.  No.  16,364. 

Chattel  mortgages — when  upon  household  goods  void.  If  a  chattel 
mortgage  ia  executed  by  the  husband  who  holds  a  power  of  attorney 
from  his  wife,  she  not  joining  therein,  the  chattel  mortgage  is  void 
where  the  answer  of  the  wife  filed  to  the  bill  to  foreclosure  denies  the 
authority  of  the  husband  to  execute  and  acknowledge  in  her  behalf  the 
particular  mortgage  in  question. 

Foreclosure.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Windes,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1910.  Affirmed.  Opinion  filed  April 
11,   1912.     Rehearing  denied  May  2,   1912. 

Clark  &  Clark,  for  appellant. 
C.  C.  March,  for  appellees. 

Mr.  Presiding  Justice  Gridley  delivered  the  opinion 
of  the  court. 

This  is  an  appeal  from  a  decree  of  the  Circuit  Court 
of  Cook  county,  sustaining  the  exceptions  of  Sophie 
Wahl  and  Julius  Wahl  to  the  master's  report,  and  dis- 
missing the  bill  of  Charles  Turgrimson  for  want  of 
equity.  Complainant's  bill  was  a  bill  in  the  usual  form 
to  foreclose  a  chattel  mortgage  upon  certain  household 
goods  owned  by  Julius  Wahl,  th^  husband  of  Sophie 
Wahl. 

The  facts  are  substantially  as  follows :  At  different 
times  between  July  1,  1904,  and  September  9,  1905,  in- 
clusive, Julius  Wahl  borrowed  in  the  aggregate  the 
sum  of  $375  from  complainant.  Of  this  sum  he  has 
paid  back  $66.50,  leaving  a  balance  of  $308.50.  Of  this 
sum  of  $375,  he  received  $100  from  complainant  on 
September  9,  1905,  and  on  that  date  he  personally 
signed  a  judgment  note  for  $450,  due  April  9,  1906, 
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payable  to  the  order  of  complainant.  In  addition  to  his 
own  signature,  he  also  signed  the  note,  *  *  Sophie  Wahl, 
by  Julius  Wahl,  her  Atty.  in  fact. ' '  The  note  provided 
for  reasonable  costs  of  collection,  including  an  attor- 
ney's fee.  The  amount  of  said  note  was  made  up  of 
the  $100  and  of  the  money  theretofore  loaned,  and  of 
interest  figured  at  the  rate  of  five  per  cent  per  month. 
To  secure  said  note,  the  chattel  mortgage  in  question, 
dated  September  9,  1905,  on  said  household  goods  was 
signed  by  Julius  Wahl  personally,  and  was  also  signed, 
*  *  Sophie  Wahl,  by  Julius  Wahl,  her  Atty.  in  fact. ' '  A 
justice  of  the  peace  in  the  town  of  Hyde  Park  cer- 
tified that  the  mortgage  was  duly  acknowledged  before 
him  ''by  the  above  named  Sophie  Wahl,  by  Julius 
Wahl,  her  attorney  in  fact,  and  Julius  Wahl,  the  mort- 
gagors therein  named. ' ' 

On  said  September  9,  1905,  but  prior  to  the  time  of 
the  signing  of  said  note  and  chattel  mortgage  as  afore- 
said, Sophie  Wahl  signed  a  power  of  attorney  to  her 
hnsband,  Julius  Wahl.  She  did  not  acknowledge  it. 
The  instrument  states,  in  substance,  that  she  appoints 
Julius  Wahl,  her  husband,  her  true  and  lawful  attorney 
*'to  borrow  such  sum  or  sums  of  money,  for  such  time 
or  times,  upon  such  terms  and  conditions, ' '  as  to  him 
may  seem  proper,  and  in  her  behalf,  and  as  her  act  and 
deed,  'Ho  sign,  seal,  acknowledge  and  deliver  any  and 
all  notes,  contracts  and  chattel  mortgages  to  secure 
money  borrowed  or  otherwise,"  and  also  in  her  name 
and  stead  to  grant,  bargain  and  sell,  at  such  prices 
and  terms  as  he  may  deem  expedient,  "  all  or  any  part 
of  the  personal  property,  * '  which  she  may  now  or  here- 
after "own  or  have  an  interest  in,"  and  to  sign,  ac- 
knowledge and  deliver  "any  and  all  bills  of  sale  or 
other  instruments  of  conveyance  therefor"  as  to  him 
may  seem  proper,  giving  her  attorney  full  power  and 
authority,  etc.,  and  ratifying  and  confirming  all  that 
her  attorney  shall  lawfully  do. 

Complainant's  bill  prayed  for  an  accouning  and  for 
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a  decree  of  foreclosure  on  said  household  goods.  An 
answer  by  the  defendants  under  oath  was  waived.  A 
joint  and  several  answer  of  the  two  defendants  was 
subsequently  filed,  and  the  defendant,  Sophie  Wahl, 
made  affidavit  that  *^the  portion  of  said  answer,  by  her 
individually  made,  is  true  in  substance  and  in  fact." 
In  that  portion  of  said  answer  she  alleges,  ''if  the 
said  complainant,  or  her  said  co-defendant,  Julius 
Wahl,  has  any  paper  or  writing  from  this  defendant, 
purporting  to  authorize  said  co-defendant,  Wahl,  to 
sign,  execute  and  acknowledge  a  chattel  mortgage  for 
her  and  in  her  name,  jointly  with  said  co-defendant, 
that  any  such  paper  or  writing  did  not  refer  to  the 
chattel  mortgage  set  forth  in  said  bill,  and  •  •  •  that 
she  did  not  authorize  •  •  *  Julius  Wahl  to  sign,  ac- 
knowledge, execute  and  deliver  said  chattel  mortgage 

*  *  *  to  the  complainant,  *  *  *  that  she  did  not  sign, 
execute,  acknowledge  and  deliver  the  same  in  person, 

*  *  *  that  she  had  no  knowledge  of  the  claimed  exist- 
ence of  any  such  mortgage  until  after  the  complainant 
filed  his  bill,  *  •  *  and  that  the  said  chattel  mortgage 
is  not  the  act,  mortgage  or  deed  of  this  defendant; 

*  *  *  that  the  alleged  judgment  note  *  *  •  was  not 
by  her  signed,  executed  and  delivered  to  the  complain- 
ant, nor  did  she  at  any  time  heretofore  authorize  •  *  ♦ 
Julius  Wahl  to  sign,  execute  and  deliver  said  alleged 
note  to  said  complainant  for  her,  or  on  her  behalf, 
and  that  the  same  is  not  the  act  of  this  defendant; 

*  *  *  and  that  she  did  not  join  in  the  making  and  exe- 
cution of  said  alleged  chattel  mortgage,  nor  does  said 
bill  of  complaint  show  that  she  did  join  in  the  making 
and  execution  of  the  same,  as  required  by  the  statute 
relating  to  foreclosure  of  chattel  mortgages  on  house- 
hold goods;  •  •  •  and  she  denies  that  she  is  now  or 
was  at  any  time  heretofore,  the  owner  of  said  house- 
hold goods ;  *  *  *  and  she  claims  and  insists  that  said 
alleged  mortgage  is  void  and  of  no  effect.  ^ ' 

The  cause  was  referred  to  a  master  in  chancery  to 
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take  proofs  and  report  the  same,  together  with  his  con- 
clusions thereon.  On  the  hearing  before  the  master, 
complainant  introduced  in  evidence  as  Exhibits  1,  2 
and  3,  the  power  of  attorney,  note,  and  chattel  mort- 
gage, all  over  the  objection  of  counsel  for  the  defend- 
ant, Sophie  Wahl.  The  complainant  was  sworn  as  a 
witness  in  his  own  behalf,  and  testified  that  the  signa- 
tures on  said  note  and  on  said  mortgage  were  the  sig- 
natures of  Sophie  Wahl,  by  Julius  Wahl,  her  attorney 
in  fact,  and  the  signatures  of  Julius  Wahl;  that  he. 
saw  Julius  Wahl  sign  the  same;  that  no  money  had 
ever  been  paid  him  on  said  note ;  that  at  the  time  of  the 
signing  of  said  note  and  mortgage,  the  said  power  of 
attorney  *'with  the  signature  of  Sophie  Wahl  as  it 
now  appears  thereon,"  was  in  his  possession.  Edward 
L.  Curran,  an  employe  of  the  complainant,  also  testi- 
fied on  complainant's  behalf  to  the  effect  that  he  was 
acquainted  with  both  of  the  defendants,  that  on  Sep- 
tember 9,  1909,  he  called  at  the  home  of  Sophie  Wahl 
with  the  instrument  *' Exhibit  1"  (power  of  attorney), 
that  Sophie  Wahl  then  signed  it,  and  that  he  saw  her 
sign  it.  These  two  witnesses  were  the  only  witnesses 
who  testified  on  behalf  of  complainant,  and  their  said 
testimony,  together  with  said  exhibits,  was  the  only 
evidence  on  the  question  of  Sophie  Wahl  * 'joining" 
with  her  husband  in  the  execution  of  said  chattel  mort- 
gage. The  master  found  that  the  loans  from  time  to 
time  made  to  Julius  Wahl  by  complainant  were 
usurious,  that  there  was  due  to  complainant  the  sum 
of  $308.50  without  interest,  and  that  complainant  was 
entitled  to  collect  said  sinn  by  the  foreclosure  of  the 
household  goods  enumerated  in  said  chattel  mortgage. 
Objections  were  filed  before  the  master  and  overruled, 
these  objections  were  ordered  by  the  Court  to  stand  as 
exceptions,  and  on  the  hearing,  the  trial  Court,  as  be- 
fore stated,  sustained  the  exceptions,  and  dismissed 
complainant's  bill  for  want  of  equity. 
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In  this  State,  prior  to  July  1,  1889,  a  married  man 
might  execute  a  valid  chattel  mortgage  on  household 
goods,  which  were  owned  by  him,  without  his  wife's 
joining  in  the  execution  of  the  mortgage.  As  a  result, 
it  sometimes  happened  that  the  first  notice  the  wife 
had  of  the  existence  of  such  a  mortgage  was  when 
teams  came  to  the  family  home  to  carry  away  the 
goods.  To  remedy  such  an  abuse,  and  other  abuses, 
the  legislature  of  this  State,  in  1889,  passed  an  act  en- 
titled *'An  Act  to  Regulate  the  Foreclosure  of  Chattel 
Mortgages  on  Household  Goods,  Wearing  Apparel  and 
Mechanic's  Tools."  Section  2  of  that  Act,  (Sec.  24, 
Chap.  95,  Hurd's  Rev.  Stat.)  provides: 

'*No  chattel  mortgage  executed  by  a  married  man  or 
married  woman  on  household  goods  shall  be  valid  un- 
less joined  in  by  the  husband  or  wife,  as  the  case  may 
be." 

It  is  contended  by  counsel  for  the  appellees  that,  by 
reason  of  this  statute,  a  married  man  cannot  make  a 
valid  chattel  mortgage,  on  household  goods  owned  by 
him,  without  his  wife's  joining  in  the  execution  of  the 
instrument  itself,  and  that,  therefore,  under  the  facts 
in  this  case,  the  chattel  mortgage  now  in  question  is 
void,  and  the  decree  of  the  trial  Court  should  be  af- 
firmed. It  is  contended  by  counsel  for  appellant  that 
a  chattel  mortgage  to  be  valid,  ds  between  the  parties, 
need  not  be  acknowledged  by  the  mortgagor ;  that,  by 
virtue  of  Section  14  of  Chapter  68  of  the  statutes  of 
this  State,  a  wife  may  constitute  her  husband  her  at- 
torney in  fact  to  dispose  of  her  property ;  that  an  un- 
acknowledged power  of  attorney  given  by  a  wife  to 
her  husband,  as  in  this  case,  whereby  she  authorized 
him  '*to  grant,  bargain  and  sell  *  *  *  all  or  any  part 
of  the  personal  property  I  may  now  or  hereafter  own, 
or  have  an  interest  in,  and  to  sign,  acknowledge  and 
deliver  *  •  •  any  and  all  bills  of  sale,  or  other  instru- 
ments of  conveyance  thereof,"  is  a  sufficient  authoriza- 
tion to  the  husband  to  sign,  acknowledge  and  deliver 
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such  a  chattel  mortgage,  as  was  done  in  this  case  in  the 
manner  aforesaid,  and  constitutes  a  sufficient  * 'join- 
ing^' in  the  execution  of  the  mortgage  in  question,  and 
that,  therefore,  the  mortgage  is  valid.  In  support  of 
their  contention,  counsel  for  appellant  cite  the  case  of 
Dean  v.  Shreve,  155  111.  650,  in  which  certain  provisions 
of  the  Act  of  March  27, 1869,  relative  to  married  wom- 
en, were  construed.  The  act  provided,  in  substance, 
that  any  feme  covert  above  the  age  of  18  years,  joining 
with  her  husband  in  the  execution  of  any  deed  or  other 
writing  of  or  relating  to  the  sale,  conveyance  or  other 
disposition  of  lands,  should  be  bound  and  concluded  by 
the  same  in  respect  to  her  right,  title,  claim,  interest 
or  dower  in  such  estate  as  if  she  were  sole  and  of  full 
age,  and  that  the  acknowledgment  or  proof  of  such 
deed,  mortgage,  conveyance;  or  other  writing  might  be 
the  same  as  if  she  was  sole.  The  deed  in  question  in 
the  case  was  signed  by  the  wife,  ^  *  Samantha  Dean,  and 
William  C.  Dean,  by  Samantha  Dean,''  and  was  duly 
acknowledged  before  a  notary  public  by  Samantha 
Dean.  The  Court  held  that  this  was  a  sufficient  **  join- 
ing.''   The  Court  says  (p.  654) : 

'*  Under  this  statute  the  acknowledgment  ceased  to 
be  an  essential  requisite  to  the  validity  of  a  deed. 
Where  she  joined  with  the  husband  in  the  execution  of 
the  instrument  the  demands  of  the  law  were  complied 
with.  The  certificate  of  acknowledgment  might  be  the 
same  as  if  she  was  sole.  Indeed,  if  the  instrument  was 
not  acknowledged  at  all,  proof  of  its  execution  might 
have  been  made  as  at  common  law.  Here  the  husband 
and  wife  joined  in  the  execution  of  the  deed.  His  name, 
it  is  true,  was  signed  to  the  deed  by  the  wife ;  but  au- 
thority from  the  husband  to  write  his  signature  to  the 
deed  is  not  denied  by  either  husband  or  wife  in  either 
the  answer  or  the  evidence.  It  will,  therefore,  be  pre- 
sumed she  wrote  his  name  to  the  deed  by  his  direction. 

The  fact  that  the  husband  did  not  acknowledge  the 
deed  did  not  impair  its  validity.    He  joined  with. the 
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wife  in  its  execution  which,  under  the  act  of  1869,  ren- 
dered it  valid. ' ' 

It  will  be  noticed  that  our  Supreme  Court  seemingly 
bases  its  decision  on  the  fact  that  authority  from  the 
husband  to  the  wife  to  write  his  signature  to  the  deed 
was  not  denied  in  either  the  answer  or  the  evidence 
by  either  the  husband  or  the  wife,  and  that,  therefore, 
the  presumption  exists  that  she  wrote  his  name  to  the 
deed  by  his  direction.  In  the  case  now  before  us,  there 
is  no  such  presumption,  because  Sophie  Wahl,  in  her 
answer,  specifically  says  that  she  did  not  authorize  her 
husband  to  execute  said  chattel  mortgage,  and  that  the 
same  is  not  her  act,  mortgage  or  deed.  Furthermore, 
the  evidence  introduced  by  the  complainant  before  the 
master  does  not  show,  satisfactorily  to  us  at  least,  such 
an  authorization  by  the  wife  to  the  husband,  and  no 
evidence  was  introduced  by  the  defendants.  There- 
fore, we  do  not  think  that  the  decision  in  the  Dean  case 
is  applicable  to  the  facts  in  the  present  case. 

We  have  been  unable  to  find  any  case  reported  in 
either  the  Supreme  or  Appellate  Court  reports  of  this 
State,  nor  has  one  been  cited  by  counsel,  where  the 
question  as  to  what  constitutes  ** joining*'  in  the  exe- 
cution of  a  chattel  mortgage  on  household  goods  by 
husband  and  wife  has  been  decided,  but  after  a  careful 
consideration  of  the  entire  record  and  the  briefs  and 
arguments  of  counsel,  we  have  reached  the  conclusion 
that  the  chattel  mortgage  here  in  question  is  void,  and 
that  the  decree  of  the  trial  Court,  in  dismissing  the 
bill  for  want  of  equity,  should  be  afiirmed. 

Decree  affirmed. 
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Arthur  J.  Stevens,  Defendant  in  Error,  v.  Ferdinand 

Weyer,  Plaintiff  in  Error. 

Oen.  No.  16,216. 

PoBCiBLE  ENTRY  AND  DETAINER — whcn  Hght  to  possession  estdblisTied 
03  against  vendee  failing  to  perform,  A  conveyance  by  the  vendor  to 
the  plaintiff  coupled  with  an  assignment  of  the  contract  of  purchase 
which  was  breached  sufficiently  establishes  the  right  to  possession. 

Forcible  detainer.  Error  to  the  Municipal  Court  of  Chicago;  the 
Hon.  Michael  F.  Girten,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1910.  Affirmed.  Opinion  filed 
April  11,  1912.     Eehearing  denied  April  25,  1912. 

CuNNEA,  Scully  &  Rafferty,  for  plaintiff  in  error. 
David  Eichbebg,  for  defendant  in  error. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

This  is  an  action  in  forcible  detainer,  in  which  Ar- 
thur J.  Stevens  obtained  a  judgment  against  Ferdi- 
nand Weyer  for  possession  of  the  premises,  No.  7010 
Marshfield  avenue,  Chicago,  which  judgment  we  are 
asked  to  reverse. 

It  appears  that  on  June  17,  1909,  one  James  H.  Col- 
lins sold  to  Weyer  the  aforesaid  premises  under  a  con- 
tract signed  by  both  parties,  which  provided  that 
Weyer  should  make  a  cash  payment  on  said  date  of 
$70 ;  $30  on  June  23,  1909 ;  $25  on  August  5,  1909,  and 
$25  on  the  5th  day  of  each  succeeding  month  until  the 
purchase  price  was  fully  paid.  Said  contract  also  con- 
tained these  further  provisions : 

'*In  case  of  failure  of  the  said  second  party  to  make 
either  of  the  said  payments,  or  any  part  thereof,  or  to 
perform  any  of  the  covenants  or  a.firreements  on  his 
part  hereby  made  and  entered  into  then  this  contract 
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shall,  at  the  option  of  the  said  first  party,  be  forfeited 
and  determined,  and  said  second  party  shall  forfeit 
all  payments  made  by  him  on  this  contract  and  all  in- 
terest right  to  said  premises  shall  be  retained  by  the 
said  first  party  in  full  satisfaction  and  liquidation  of 
all  damages  by  him  sustained,  and  he  shall  have  the 
right  to  re-enter  and  take  possession  of  the  said  prem- 
ises aforesaid. 

''It  is  further  agreed  by  and  between  the  parties 
hereto,  that  the  time  of  payment  shall  be  the  essence 
of  this  contract  and  all  of  the  provisions  hereof,  and 
that  all  of  the  agreements  and  covenants  herein  con- 
tained shall  extend  to  and  be  obligatory  upon  the  heirs, 
executors,  administrators  and  assigns  of  the  respective 
parties  hereto,  but  it  is  expressly  agreed  that  this  con- 
tract shall  not  be  sold  or  assigned  by  the  said  second 
party  without  the  written  consent  of  the  first  party 
first  had  and  obtained.  * ' 

Collins  afterwards  signed  and  acknowledged  a  deed 

before  a  notary  public  in  the  office  of  Stevens,  convey- 
ing said  premises  to  Stevens,  and  left  the  same  with 
the  notary  public.  He  also,  on  July  1,  1909,  signed  an 
assignment  on  the  back  of  the  contract  of  purchase,  by 
which,  for  one  dollar  and  other  good  and  valuable  con- 
siderations, he  assigned  ' '  the  within  contract  to  Arthur 
J.  Stevens,  and  guarantee  the  fulfillment  of  all  the  con- 
ditions by  the  parties  to  it. ' ' 

The  only  payments  made  by  Weyer  were  the  cash 
payment  of  $70  and  the  $30  due  June  23,  1909.  On 
October  25, 1909,  Stevens  caused  a  written  notice  to  be 
served  on  Weyer,  to  the  effect  that  unless  the  arrears 
of  installments  due  under  the  contract  were  paid  be- 
fore October  30,  1909,  the  contract  would  be  forfeited ; 
and  again  on  November  1, 1909,  a  more  formal  written 
notice  was  served  on  Weyer,  to  the  effect  that  said  con- 
tract had  been  declared  forfeited  on  account  of  de- 
faults in  the  payment  of  installments,  and  demanding 
immediate  possession  of  the  premises. 

The  defense  is  that  there  was  not  a  sufficient  show- 
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ing  of  the  right  of  possession  in  Stevens  to  entitle  him 
to  a  judgment. 

We  are  of  the  opinion  that  by  the  assignment  Stev- 
ens succeeded  to  all  the  rights  of  Collins  under  the  con- 
tract, and  this,  together  with  the  evidence  of  the  exe- 
cution of  the  deed  from  Collins  to  Stevens,  was  suffi- 
cient evidence  of  Stevens'  right  to  possession. 

The  judgment  is  affirmed. 

Affirmed. 


S.  Merkiewicz,  Defendant  in  Error,  v.  Tlie  Standard 

Brewery,  Plaintiff  in  Error. 

Qen.  No.  16,264. 

1.  Employer  and  Employe — when  discharge  not  justified.  If  the 
conduct  of  the  employe  for  which  the  discharge  was  made  was  sanctioned 
by  custom  so  general  as  to  enter  into  the  contract  of  hiring,  the  dis- 
charge is  wrongful. 

2.  Verdicts — when  not  set  aside  as  against  the  evidence,  A  verdict 
will  not  be  set  aside  as  against  the  evidence  unless  clearly  and  mani- 
festly so. 

Error  to  the  Municipal  Court  of  Chicago ;  the  Hon.  Hugh  R.  Stewart, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1910.     Affirmed.     Opinion  filed  April  11,  1912. 

Castle,  Wk^liams,  Long  &  Castle,  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

S.  Merkiewicz,  hereinafter  called  the  plaintiff,  was 
employed  by  the  Standard  Brewery,  hereinafter  called 
the  defendant,  as  a  teamster,  his  wages  being  $60  a 
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month.  He  was  discharged  on  the  7th  day  of  Septem- 
ber, 1909,  and  paid  his  wages  for  the  number  of  days 
in  September  he  had  worked.  He  brought  suit  for 
wages  for  the  remainder  of  the  month,  claiming  that 
his  discharge  was  without  cause,  and  obtained  a  judg- 
ment therefor,  which  we  are  asked  to  reverse. 

No  reason  was  given  plaintiff  for  his  discharge.  He 
testifies  that  he  had  been  paid  by  the  month  thereto- 
fore, and  that  no  complaint  had  ever  been  made  to  him 
that  his  work  was  not  satisfactory.  He  told  defendant 
when  he  was  discharged,  and  subsequent  thereto,  that 
he  was  ready  and  willing  to  continue  working  for  the 
defendant,  but  was  not  permitted  to  work  after  the 
time  of  his  discharge. 

The  defendant  claims  in  the  argument  that  the  dis- 
charge was  justified  because  on  Labor  Day,  which  was 
the  first  Monday  of  September,  the  plaintiff  had  used 
the  team  and  wagon  of  the  defendant  without  permis- 
sion, in  moving  household  goods  of  his  brother-in-law. 
Apparently,  however,  the  reason  urged  at  the  trial  was 
that  no  deliveries  of  goods  were  made  to  defendant's 
customers  on  the  day  before  Labor  Day,  which  was 
Sunday,  and  on  Labor  Day,  which  was  the  following 
Monday,  and  this  is  not  denied  by  the  plaintiff.  He 
says,  in  explanation  of  his  non-deliveries  on  these  two 
days,  that  he  had  taken  out  an  extra  large  load  on  the 
preceding  Saturday  and  had  supplied  his  customers  on 
Saturday  with  goods  suflScient  to  last  over  Sunday  and 
Monday.  He  also  says  that  it  was  a  general  custom 
among  the  drivers,  Imown  and  agreed  to  by  the  de- 
fendant, that  if  a  driver  could  supply  his  customers 
the  day  before  a  holiday  with  sufficient  goods,  he  would 
not  be  expected  to  work  on  such  holiday.  The  question 
of  whether  or  not  this  was  the  custom  was  the  issue  of 
fact  at  the  trial,  and  there  was  a  conflict  in  the  evi- 
dence on  this  point.  There  was  no  evidence  of  any 
complaint  by  any  customer  of  an  insufficient  supply  of 
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goods  on  these  two  days.  It  is  evident  that  the  occa- 
sion of  plaintiff's  discharge  was  not  because  he  had 
used  the  team  on  Labor  Day  for  a  short  time  in  other 
work,  bnt  because  the  team  had  not  been  used  on  that 
day  in  making  deliveries  to  customers.  The  evidence 
and  instructions  of  the  court  were  on  that  theory.  It 
was  therefore  a  fair  question  for  the  jury  to  determine 
the  existence  or  otherwise  of  such  a  custom  as  was 
claimed.  The  jury  evidently  believed  that  the  evidence 
established  the  existence  of  such  a  custom,  and  this 
finding,  in  our  opinion,  was  justified  by  the  preponder- 
ance of  the  evidence. 

It  therefore  follows  as  a  matter  of  law,  that  the  de- 
fendant could  not  discharge  the  plaintiff  for  following 
such  a  custom,  without  being  liable  for  wages  for  the 
entire  month. 

The  judgment  is  aflBrmed. 

Affirmed. 


Cooke  Brewing  Co.,  Defendant  in  Error,  v.  Abe  Cohen, 

Plaintiff  in  Error. 

Oen.  No.  16,285. 

Appeals  and  errors — when  conduct  of  counsel  not  preserved  for  re- 
view. If  the  conduct  complained  of  as  prejudicial  does  not  appear 
in  the  abstract  it  will  not  be  considered  on  review. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Michael  F.  Gm- 
TEN,  Jndge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.    Affirmed.    Opinion  filed  April  11,  1912. 

William  Friedman  and  Alphonse  Lefkow,  for 
plaintiff  in  error. 

E.  F.  Masterson,  for  defendant  in  error. 
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Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

This  Court  gathers  from  the  briefs  of  opposing  coun- 
sel that  it  is  claimed  that  upon  the  trial  some  things 
were  said  and  done  by  counsel  for  both  sides,  and  par- 
ticularly by  the  attorney  for  the  defendant  in  error, 
which  were  highly  improper  and  constituted  preju- 
dicial error ;  but  inasmuch  as  nothing  of  what  counsel 
either  said  or  did  upon  the  trial  appears  in  the  ab- 
stract of  record,  we  cannot  arrive  at  any  opinion  there- 
on. 

As  to  the  claim  that  the  verdict  of  llie  jury  is  con- 
trary to  the  evidence,  we  can  only  say  that  a  reading 
of  the  abstract  of  record  and  consideration  of  the  ar- 
guments of  counsel  do  not  incline  us  so  to  think. 

The  judgment  will  therefore  be  aflSrmed. 

Affirmed. 


United  States  Gypsum  Company,  Defendant  in  Error,  v. 
Abraham  Bernstein  and  Henry  Wolf,  Plaintiffs 

in  Error. 

Gen.  No.  16,289. 

1.  Suretyship — how  contract  of  guaranty  construed.  Such  a  con- 
tract must  be  strictly  construed;  but  where  there  is  some  uncertainty 
in  its  terms  the  court  may  resort  to  the  ordinary  canons  of  constmetion 
to  ascertain  the  intent  of  the  parties. 

2.  Suretyship — contract  of  guaranty  construed.  Held,  that  the 
contract  of  guaranty  in  question  in  this  case  merely  limited  the  amonnt 
of  the  liability  of  the  guarantor  and  did  not  limit  the  amount  of  credit 
to  be  given  to  the  principal  debtor. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Stephen  A. 
Foster,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.     Affirmed.     Opinion  filed  April  11,  1912. 
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Blum  &  Blum,  for  plaintiffs  in  error. 

Eastman,  Eastman  &  White,  for  defendant  in  error. 

Mr.  Justice  McSurely  delivered  the  opinion  of  tlie 
court. 

The  United  States  Gypsnm  Company,  hereinafter 
called  the  plaintiff,  brought  suit  against  Abraham 
Bernstein  and  Henry  Wolf,  co-partners  trading  as 
Bernstein  &  Wolf,  hereinafter  called  the  defendants, 
upon  a  written  guaranty.  The  trial  court  found  for 
the  plaintiff  and  rendered  judgment  for  $100,  which 
we  are  asked  to  reverse. 

The  writing  sued  on  is  as  follows: 

**  Chicago,  111.,  Sept.  14, 1908. 
TJ.  S.  Gypsum  Co., 

Chicago,  111. 
Gentlemen : — 

We  hereby  guarantee  the  account  of  Gottlieb  Hoff- 
man for  material  delivered  to  him  at  481-483  South 
Halsted  Street,  City,  said  account  not  to  exceed  the 
sum  of  one  hundred  dollars. 

Yours  very  truly, 

Bernstein  &  Wolf.  ' ' 

The  trial  court  apparently  held  this  to  be  an  abso- 
lute guaranty  for  $100.  It  is  claimed  by  the  defend- 
ants that  it  is  not  an  absolute  guaranty,  but  a  condi- 
tional guaranty,  the  condition  being  that  the  entire 
credit  extended  to  Hoffman  should  not  exceed  $100.  It 
is  conceded  that  the  plaintiff  sold  materials  to  Hoffman 
of  the  value  of  $203.33,  and  it  is  claimed  that  this  was 
a  violation  of  the  condition  imposed  by  the  guarantors 
and  hence  they  are  relieved  from  liability. 

Undoubtedly  a  guarantor  may  impose  conditions 
which,  if  violated,  will  operate  to  discharge  him  from 
liability.  He  may  impose  as  a  condition  a  limit  upon 
the  credit  to  be  given,  and  if  credit  is  given  beyond  that 
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limit  the  guaranty  fails.  (Ryan  v.  Trustees  of  Shaw- 
neetown,  14  111.  20.)  He  also  may  impose  only  a  limit 
upon  his  liability,  without  limiting  the  credit  to  be 
given.  (Frost  v.  Standard  Metal  Co.,  215  lU.  240,  243.) 
To  determine  into  which  one  of  these  classes  the  guar- 
anty before  us  falls  is  wholly  a  question  of  construc- 
tion. Such  a  contract  must  be  construed  strictly,  but 
where  there  is  some  uncertainty  in  its  terms  the  court 
may  ''resort  to  the  same  aids  and  invoke  the  same 
canons  of  interpretation  which  apply  in  case  of  other 
contracts.''  (Shreffler  v.  Nadelhoffer,  133  111.  536,  552.) 
By  inquiring  into  the  circumstances  surrounding  this 
guaranty,  it  appears  that  the  defendants  were  the  own- 
ers of  the  premises  named  in  the  guaranty,  and  were 
making  alterations  and  improvements  in  the  building 
at  that  place,  under  a  general  contract  with  a  firm  of 
contractors.  The  general  contractors  employed  Hoff- 
man as  a  subcontractor  to  furnish  certain  plastering 
and  other  kindred  work  in  the  premises,  and  it  became 
necessary  for  Hoffman  to  purchase  materials  for  his 
work.  The  plaintiff  declined  to  extend  credit  to  Hoff- 
man, and  thereupon  the  defendants  executed  and  deliv- 
ered to  the  plaintiff  the  guaranty  in  question.  There- 
after Hoffman  purchased  from  plaintiff  materials  to 
the  amount  of  $203.33,  which  were  used  in  the  con- 
struction of  said  building.  It  further  appears  that  the 
plaintiff,  being  unable  to  collect  payment  for  these 
materials,  sought  to  obtain  a  lien  therefor  upon  the 
premises,  but  was  denied  this  upon  the  ground  that  it 
was  a  sub-subcontractor  and  therefore  not  entitled  to 
a  lien.  Plaintiff  has  therefore  received  nothing  for  its 
materials,  and  if  defendants  are  not  obligated  by  this 
guaranty  it  will  receive  no  compensation  for  the  ma-  I 

terials  used  in  defendants '  building. 

We  are  convinced   that   the   natural    and  clearest  i 

meaning  of  the  guaranty  is  that  the  guarantors  under- 
took onlv  to  limit  their  liability  to  the  amount  of  $100,  I 
and  not  to  limit  the  amount  of  credit  to  be  given  Hoff- 
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man.  The  defendants,  as  an  inducement  to  the  plain- 
tiff to  make  delivery  of  materials  for  their  building, 
agreed  to  guarantee  the  account  to  the  amount  of  $100, 
but  not  to  exceed  that  sum.  We  fail  to  see  how  the  de- 
fendants could  have  been  interested  in  limiting  the 
amount  of  plastering  materials  purchased  by  Hoffman 
and  used  in  their  building.  They  presumably  wanted 
the  building  plastered  in  accordance  with  the  terms  of 
the  general  contract,  which  fixed  the  amount  they 
should  pay  for  the  entire  work,  including  plastering, 
regardless  of  how  much  material  Hoffman  used. 

The  other  points  made  by  the  defendants  do  not 
modify  our  conclusion  that  the  finding  of  the  trial 
court  was  right.    The  judgment  will  be  affirmed. 

Affirmed. 


Albert  E.  Klaproth,  Defendant  in  Error,  v.  Louis  Green« 

berg,  Plaintiff  in  Error. 

Gen.  No.  16,303. 

1.  Appeals  akd  xbbobs — what  notice  of  redocketing  essentioL 
Notice  of  redocketing  after  remandment  ahould  be  personaL 

2.  Appeals  akd  errors — what  part  of  record  without  inoorporation 
in  Inll  of  exceptions,  A  notice  to  redocket  after  remandment  is  a 
necessary  process  to  confer  jurisdiction  of  the  parties  and  it  is  there- 
fore a  part  of  the  record  without  incorporation  in  a  bill  of  exceptions. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Williaic  N. 
Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1910.  Beversed  and  remanded.  Opinion  filed  April 
11,  1912. 

Mabtin  Connob,  for  plaintiff  in  error. 

Lowes  &  Eiohabds,  for  defendant  in  error. 

Mb.  Justice  McStjbely  delivered  the  opinion  of  the 
court. 
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This  case  has  heretofore  heen  in  the  Appellate  Court, 
this  district,  as  No.  14,270,  and  was  reversed  and  re- 
manded. Thereafter  a  remanding  order  was  filed  in 
the  Mimicipal  Court  by  the  defendant  in  error,  here- 
inafter called  the  plaintiff,  it  is  claimed  without  serv- 
ing the  proper  notice  as  required  by  statute. 

The  statute  in  such  a  case  provides  that  before  a 
cause  shall  be  reinstated,  notice  shall  be  *  *  given  to  the 
adverse  party  or  his  attorney."  Hurd^s  Revised 
Statutes,  Chapter  110,  Sec.  113.  It  was  attempted  to 
serve  the  notice  in  the  case  at  bar  on  Louis  Greenberg, 
hereinafter  called  the  defendant,  as  shown  by  the  re- 
turn, ''by  leaving  an  exact  copy  of  the  same  in  his  of- 
fice." Manifestly  this  service  was  not  such  as  is  re- 
quired by  the  statute.  * '  When  a  notice  is  required,  and 
the  mode  of  service  is  not  specified,  the  law  requires 
that  it  shall  be  personal."  (C.  &  A.  R.  R.  Co.  v.  Smith, 
78  111.  96,  99.) 

The  record  shows  that  upon  calling  the  case  for  trial 
the  defendant  did  not  appear,  and  judgment  was  ren- 
dered against  him  by  default. 

It  seems  to  be  conceded  by  counsel  for  the  plaintiflf 
that  the  notice  was  insufficient,  but  the  reply  is  that 
there  is  no  showing  in  thi^  court  by  bill  of  exceptions 
that  the  defendant  was  not  given  the  notice  required 
by  statute,  and  hence  jurisdiction  in  the  trial  court 
must  be  presumed.  The  notice  does  appear  in  this 
court  in  the  record,  and  not  by  bill  of  exceptions,  and 
the  question  is  whether  or  not  this  notice  is  a  proper 
part  of  the  record. 

In  our  opinion  this  notice  is  a  necessary  process  to 
give  the  court  jurisdiction  of  the  parties,  and  therefore 
properly  a  part  of  the  record.  In  Miller  v.  Glass,  14 
111.  App.  177  (181),  this  exact  question  was  raised, 
in  a  case  similar  to  this,  and  the  court  said:  *'It  is 
true  there  is  no  bill  of  exceptions  in  this  case.  But 
the  judgment  being  by  default  and  without  notice,  so 
far  as  the  record  shows,  there  could  have  been  none; 


Chicago — ^Fibst  District — April,  1912.        479 

Klaproth  v.  Greenberg,  169  111.  App.  477. 

and  there  having  been  no  appearance,  there  was  no 
waiver.  We  think  that  nnder  snch  circumstances, 
there  can  be  no  intendment  that  notice  was  given." 

In  Snell  v.  Weldon,  243  111.  496,  the  court  said,  con- 
cerning the  practice  in  this  case,  on  page  516:  **  After 
the  judgment  was  reversed  and  the  cause  remanded 
and  the  remanding  order  filed  in  the  Circuit  Court,  the 
cause  was  then  pending  in  that  court,  and  the  court 
had  jurisdiction  of  the  subject  matter  of  the  cause  but 
could  not  properly  proceed  to  the  trial  of  it  until  the 
ten-day  notice  required  by  the  Practice  Act  was  given 
to  the  opposite  party.  (Austin  v.  Dufour,  110  111.  85.) 
The  situation  of  the  cause  at  that  time  was  similar  to 
a  case  pending  in  the  court  before  service  of  the  de- 
fendant. * ' 

In  Austin  v.  Dufour,  110  111.  85  (87),  the  court  stated 
the  rule  thus:  *'By  the  filing  of  the  transcript  in  the 
trial  court  that  court  again  obtains  jurisdiction  over 
the  subject  matter  of  the  suit.  But  this  is  not  suffi- 
cient, of  itself,  to  authorize  the  court  to  proceed.  Be- 
fore any  steps  can  be  taken  in  the  cause,  the  court  must 
also  obtain  jurisdiction  over  the  person  of  the  adverse 
party,  and  this,  in  the  absence  of  a  voluntary  appear- 
ance, can  only  be  done  by  giving  the  notice  required  by 
the  section  of  the  statute  above  mentioned.  ♦  *  *  Un- 
less the  court  has  jurisdiction  both  of  the  person  and 
subject  matter  of  the  suit,  its  proceedings  will  be 
coram  non  judice, — or,  in  other  words,  void.'* 

To  the  same  effect  are  Taylor  v.  Brougham,  63  111, 
App.  283,  and  Mclntyer  v.  Houseman,  108  111.  App. 
276.    These  cases  are  decisive  of  the  case  at  bar. 

We  might  add  that  the  notice  under  consideration  in 
Christie  v.  Walker,  126  HI.  App.  424,  cited  by  plain- 
tiff's counsel,  was  not  such  a  notice  as  is  involved  here, 
and  was  there  expressly  held  not  to  be  a  jurisdictional 
notice. 

The  trial  court  not  having  jurisdiction  of  the  defend- 
ant, Greenberg,  it  had  no  authority  to  enter  its  judg- 
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ment  of  November  29,  1909,  and  the  same  is  void.    The 
judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Samuel  W.  Winefield,  Defendant  in  Error,  v.  Louis  Fed^, 

Plaintiff  in  Error. 

Gen.  No.  16,323. 

1.  Trial — effect  of  opening  statement,  "A  party  is  not  confined 
in  the  introduction  of  evidence  to  the  statement  made  in  the  opening." 

2.  OONTBACTS — when  past  services  constitute  sufficient  consideration. 
If  such  services  were  rendered  at  the  request  of  the  party  sought  to 
be  charged  they  constitute  a  sufficient  consideration. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hox.  William  N. 
Gem: MILL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1910.     Affirmed.    Opinion  filed  April  11,  1912. 

Brown  &  Navigato,  for  plaintiff  in  error. 

Moses  Rosenthal  &  Kennedy,  for  defendant  in  er- 
ror ;  Julius  Moses  and  Walteb  Bachrach,  of  counsel. 


li 


Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Samuel  W.  Winefield,  hereinafter  called  the  plain- 
tiff, recovered  a  judgment  against  Louis  Feder,  here- 
inafter called  the  defendant,  for  $500  for  commissions 
claimed  under  a  special  verbal  contract,  whereby  the 
defendant  agreed  to  pay  plaintiff  said  amount  if  he 
should  secure  a  purchaser  of  real  estate  belonging 
to  the  defendant,  for  $76,000. 

It  is  sought  to  reverse  this  judgment  for  the  rea- 
son, as  it  is  claimed,  that  the  evidence  does  not  show 
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an  enforceable  contract  or  agreement,  and  hence  the 
trial  conrt  shonld  have  instructed  the  jnry  to  find  the 
issnes  for  the  defendant. 

The  evidence  shows  that  the  defendant  employed 
plaintiff  to  procure  a  purchaser  for  defendant 's  prop- 
erty. Plaintiff  did  so,  in  the  person  of  B.  J.  Cahn, 
who,  after  some  negotiations  with  the  defendant,  ar- 
rived at  an  agreement  with  him  as  to  the  price  and 
terms  of  purchase.  At  that  time  the  defendant  noti- 
fied plaintiff  by  telephone  that  he  was  closing  the  deal 
with  Cahn,  but  that  the  plaintiff  would  have  to  be 
satisfied  with  $500  commissions.  Plaintiff  at  first  ob- 
jected and  wanted  $1,000,  but  finally  agreed  to  take 
$500,  saying  to  defendant,  '*A11  right;  go  ahead  and 
close  it  up.  I  am  satisfied.''  It  was  agreed  between 
the  defendant  and  Cahn  that  Cahn  should  pay  $5,000 
down,  upon  receiving  the  contract  of  purchase  signed 
by  the  defendant  and  his  wife,  and  defendant  took 
the  contract  away  with  him  to  procure  his  wife's  sig- 
nature.   Nothing  further  was  done  in  the  matter. 

These  facts  clearly  establish  an  agreement  by  de- 
fendant to  pay  $500  to  the  plaintiff,  and  his  right  to 
a  judgment  for  the  same. 

Counsel  for  plaintiff,  in  his  opening  statement  to 
the  jury,  made  some  statement  to  the  effect  that  be- 
tween July  6th  and  8th  the  matter  had  been  aband- 
oned, and  it  is  argued  that  plaintiff  was  bound  there- 
by, and  that  it  was  error  to  admit  evidence  of  what 
was  done  during  that  period.  We  do  not  agree  with 
this  claim.  **A  party  *  *  *  is  not  confined  in  the  in- 
troduction of  evidence  to  the  statement  made  in  the 
opening,  if  one  is  made."  Pietsch  v.  Pietsch,  245  111. 
454  (457). 

As  to  the  point  that  a  past  act  cannot  serve  as  a 
consideration  for  a  promise,  it  is  suflScient  to  say  that 
the  prior  services  were  rendered  at  the  request  of 
Feder.    Our  Supreme  Court  in  Carson  v.  Clark,  2 
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m.  113  (114),  held:  **If  the  consideration  for  the 
promise  be  past  and  executed,  it  can  then  be  enforced 
only  upon  the  ground  that  the  consideration  or  serv- 
ice was  rendered  at  the  request  of  the  party  promis- 
ing. This  request  must  be  averred  and  proved,  or 
the  moral  obligation  under  which  the  party  was  placed, 
and  the  beneficial  nature  of  the  service,  must  be  of 
such  a  character  that  it  will  necessarily  be  implied.*' 
See  also  1  Parsons  on  Contracts,  468. 

There  was  no  reversible  error  in  the  rulings  of  the 
court  upon  the  admissibility  of  testimony.  The  judg- 
ment is  affirmed. 

Affirmed. 


St.  Lottis  Southwestern  Railway  Co.,  Plaintiff  in  Error,  v. 
White  Lumber  Co.,  Defendant  in  Error. 

Gen.  No.  16,345. 

Principal  and  agent — when  latter  not  personally  hound.  Where 
an  agent  discloses  the  fact  of  his  agency  or  where  the  other  party 
knows  at  the  time  that  he  is  acting  as  such  agent  the  latter  will  not  be 
liable  unless  he  binds  himself  to  become  responsible. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Michael  F. 
GiRTEN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1910.    Affirmed.    Opinion  filed  April  11,  1912. 

Jeffeey,  Ott  &  CAMPBBLii,  f  Or  plaintiff  in  error. 
Adams,  Bobb  &  Adams,  for  defendant  in  error. 

Mr.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

The  Fer^son  Hardwood  Lumber  Companv,  of 
Texas,  hereinafter  called  the  Ferjjnison  Company,  ship- 
ped a  carload  of  lumber  from  Weaver,  Texas,  to  the 
White  Lumber  Company,  of  Chicago,  hereinafter  call- 
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ed  the  defendant,  the  Ferguson  Company  agreeing  to 
pay  the  freight  to  Chicago.  The  St.  Louis  Southwest- 
em  Railway  Company,  hereinafter  called  the  plaintiff, 
received  the  car  of  lumber  from  the  Ferguson  Com- 
pany and  carried  it  to  the  connecting  point  of  the 
Chicago  &  Alton  R.  R.  Co.,  who  delivered  it  to  the 
defendant.  The  defendant,  as  agent  for  the  Ferguson 
Company,  paid  the  freight  thereon,  as  called  for  by  tlig 
freight  bill  presented  to  it  by  the  Chicago  &  Alton. 

It  is  claimed  by  the  plaintiff  that  through  a  mistake 
of  a  clerk  in  the  office  of  one  of  the  railroad  companies, 
the  amount  called  for  in  the  freight  bill  was  $11  less 
than  the  proper  charge  under  the  legal  tariff  rates; 
and  this  does  not  seem  to  be  controverted.  About 
eighteen  months  thereafter  this  suit  was  brought  to 
collect  this  undercharge  of  $11  from  the  defendant, 
and  judgment  was  rendered  against  the  plaintiff. 

"We  think  there  is  but  little  doubt  that  the  plaintiff 
is  entitled  to  collect  from  some  one  the  full  amount  of 
the  freight  at  the  legal  tariff  rates.  The  only  ques- 
tion is  whether  or  not  the  defendant  is  liable  therefor. 
From  the  stipulation  of  facts  it  appears  that  at  the 
time  defendant  paid  the  freight  bill  it  was  acting  as 
the  agent  of  the  Ferguson  Company,  and  presumably 
plaintiff  knew  that  fact.  This  being  true,  we  can  see 
no  reason  for  holding  the  agent  liable.  Where  an 
agent  discloses  the  fact  of  his  agency,  or  where  the 
other  party  knows  at  the  time  that  he  is  acting  as  such 
agent,  the  latter  will  not  be  liable,  unless  he  binds  him- 
self to  become  responsible.  Millikin  v.  Jones,  77  111. 
372 ;  Brainard  v.  Turner,  4  111.  App.  61. 

We  do  not  understand  why  plaintiff  did  not  bring 
its  suit  against  the  Ferguson  Company  in  Texas, 
where  both  parties  reside,  instead  of  waiting  eighteen 
months  after  the  transaction  and  then  bringing  suit 
against  the  agent  of  the  Texas  company  in  Chicago. 

The  judgment  is  affirmed. 

A-ffirmed. 
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Ideal  Coated  Paper  Co.,  Defendant  in  Error,  v.  Samuel 
Cupples  Envelope  Co.,  Plaintiff  in  Error. 

Gen.  No.  16,381. 

1.  Sales — when  vendee  eniitled  to  recover  purchase  price.  If 
merchandise  is  sold  by  sample  and  payment  made  tlierefor  before  de- 
liTery  and  opportunity  for  examination  recovery  may  be  had  of  the 
amount  paid  if  the  merchandise  upon  examination  is  not  up  to  sample. 

2.  SKT-orr — what  not  unliquidated  damages,  A  claim  predicated 
upon  the  transaction  set  forth  in  the  preceding  paragraph  of  ^llabus 
is  not  unliquidated  and  is  a  proper  subject  of  set-off. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  W.  Hous- 
ton, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
Mjirch  term,  1910.  Beversed  and  judgment  here.  Opioion  filed  April 
11,  1912. 

Wm.  M.  and  Wm.  S.  Johnston,  for  plaintiff  in  error ; 
Fbedebick  C.  Ellis,  of  counsel. 

Bakeb  &  HoLDEB,  for  defendant  in  error. 

Mb.  Justice  MoSubelt  delivered  the  opinion  of  the 
court. 

The  Ideal  Coated  Paper  Co.,  hereinafter  called  the 
plaintiff,  is  a  corporation  of  Massachusetts,  but  not 
licensed  to  do  business  in  Illinois.  The  Samuel  Cup- 
ples Envelope  Co.,  hereinafter  called  the  defendant, 
is  a  Missouri  corporation,  with  its  main  oflSce  in  St. 
Louis,  but  licensed  to  do  business  in  Illinois,  and  with 
a  branch  oflSce  in  Chicago. 

The  plaintiff  brought  suit  in  the  Municipal  Court  of 
Chicago,  to  recover  for  a  consignment  of  paper  sold 
by  it  to  the  Chicago  oflSce  of  the  defendant*  This 
transaction  is  not  in  dispute.  Defendant  claims  a  set- 
off, which  was  disallowed  by  the  trial  court,  and  judg- 
ment was  entered  for  the  full  amount  of  plaintiff's 
claim. 


Chicago — ^Fibst  Distbict — ^Apbil,  1912.        485 

Ideal  Coated  Paper  Co.  v.  Cupples  Envelope  Co.,  169  HI.  App.  484. 

The  defendant  claims  that  plaintiff,  being  a  foreign 
corporation  not  licensed  to  do  business  in  Illinois, 
should  not  be  permitted  to  prosecute  its  suit  here ;  but 
the  Supreme  Court,  in  Alpena  Portland  Cement  Co. 
V.  Jenkins  &  Eeynolds  Co.,  244  111.  354,  has  held  ad- 
versely to  this  claim. 

The  set-off  claimed  by  defendant  arises  from  the 
following  facts :  Some  months  before  the  sale  of  pa- 
per to  the  Chicago  office  of  defendant,  above  referred 
to,  a  traveling  salesman  for  plaintiff  sold  to  the  St. 
Louis  office  of  defendant  certain  paper,  under  a  guar- 
anty that  the  goods  delivered  should  be  like  the  sample 
submitted,  and  suitable  for  a  particular  kind  of  work 
for  which  it  was  desired  by  defendant.  The  goods 
were  delivered,  but  for  the  purpose  of  taking  advant- 
age of  a  discount,  the  defendant  paid  for  the  same,  the 
amount  being  $108.30,  before  it  had  examined  or  tested 
the  paper.  After  examination  and  testing,  it  proved 
to  be  not  like  the  sample  and  unfit  for  defendant 's  use 
for  which  it  had  been  purchased.  Defendant  notified 
plaintiff  of  this  fact  and  offered  to  return  the  paper, 
which  offer  was  declined  by  plaintiff,  who  claimed  that 
the  paper  was  satisfactory.  In  our  opinion  the  evi- 
'dence  clearly  shows  that  the  paper  delivered  to  the 
•St.  Louis  office  did  not  comply  with  the  conditions  of 
the  sale,  and  defendant  was  entitled  to  recover  from 
plaintiff  the  money  paid  therefor. 

The  claim  by  plaintiff  that  the  paper  was  accepted 
because  the  defendant  used  a  small  quantity  in  making 
tests,  is  untenable,  for  tests  of  the  kind  made  by  de- 
fendant were  contemplated  at  the  time  of  the  sale. 
Neither  can  we  agree  with  the  statement  that  it  was 
accepted  because  **  there  was  no  unconditional  offer 
to  return  the  goods.*'  A  fair  construction  of  defend- 
ant's letter  of  May  24,  1909,  does  not  support  this 
claim,  while  the  letter  of  plaintiff  dated  August  4, 
1909,  clearly  evidences  a  refusal  by  plaintiff  to  accept 
the  return  of  the  paper.    Another  tender  of  the  paper 
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was  made  by  defendant  npon  the  trial,  and  refused 
by  plaintiff.  Under  such  circumstances  there  has 
been  nothing  done  by  the  defendant  which  we  consider 
to  have  been  an  acceptance  of  the  paper.  (Kingman 
&  Co.  V.  Meyer  Bros.,  70  111.  App.  476.) 

The  critical  question  is  whether  or  not  this  claim  of 
set-off  is  for  unliquidated  damages,  and  therefore 
comes  under  the  general  rule  that  such  damages  can- 
not be  a  subject  of  set-off.  (Higbie  v.  Rust,  211  111. 
333.)  We  do  not  consider  this  to  be  a  claim  for  un- 
liquidated damages.  Unliquidated  damages  have  been 
defined  in  Butts  v.  Collins,  13  Wend.  139,  156,  as  fol- 
lows : 

* '  They  are  such  as  rest  in  opinion  only,  and  must  be 
ascertained  by  a  jury,  their  verdict  being  regulated 
by  the  peculiar  circumstances  of  each  particular  case. 
They  are  damages  which  can  not  be  ascertained  by 
computation  or  calculation,  as,  for  instance,  damages 
for  not  using  a  farm  in  a  workmanlike  manner ;  *  *  * 
for  carelessly  upsetting  a  stage,  by  which  a  bone  is 
broken,  and  other  cases  of  like  character,  where  the 
amount  to  be  settled  rests  in  the  discretion,  judgment 
or  opinion  of  the  jury. '  * 

The  only  claim  of  defendant  is  for  the  return  of  the 
money  paid  plaintiff,  and  it  is  undisputed  that  this 
amount  is  $108.30,  from  which  should  be  deducted 
$1.70,  the  value  of  the  paper  used  in  making  tests. 
These  figures  are  not  matters  of  opinion;  their  cor- 
rectness is  not  disputed ;  hence  they  do  not  come  with- 
in the  description  of  unliquidated  damages. 

**  Statutes  of  set-off,  being  regarded  as  remedial 
acts,  tending  to  prevent  circuity  of  action  and  thus  to 
settle  controversies  speedily,  are  to  be  liberally  con- 
strued.'* 25  Am.  &  Eng.  Ency.,  2nd  ed.,  491;  Kelley, 
Maus  &  Co.  V.  Caffrey,  79  HI.  App.  278 ;  Heenan  Co. 
V.  Welter,  144  111.  App.  279.  Items  such  as  "goods 
sold  and  delivered,  and  money,  etc.,*'  are  a  ** proper 
subject  of  set-off.'*    East  v.  Crow,  70  HI.  91. 
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Defendant's  claim  was  in  the  nature  of  liquidated 
damages,  and  should  have  been  set  olf  against  the 
amount  due  to  plaintiff. 

We  are  asked  to  reverse  this  judgment  on  the 
further  ground  that  as  the  plaintiff  is  a  non-resident, 
a  demand  even  for  unliquidated  damages  may  be  used 
by  the  defendant  as  a  set-off,  although  as  a  general 
rule  such  a  demand  cannot  be  the  subject  of  a  set-off. 
The  cases  of  Forbes  &  Bros.  v.  Cooper  &  Co.,  88  Ky. 
285,  and  Bibb  Land-Lmnber  Co.  v.  Lima  Machine 
Works,  104  Ga.  116,  are  directly  in  point  in  holding 
this  to  be  the  correct  rule,  and  we  are  referred  to  no 
cases  to  the  contrary.  In  Quick  v.  Lemon,  105  111.  578 
(586-587),  pur  own  Supreme  Court  has  held  that  in  a 
proceeding  in  chancery,  non-residence  of  the  complain- 
ant is  sufficient  ground  for  permitting  the  defendant 
to  claim  by  cross-bill  a  set-off  against  a  judgment, 
where  otherwise  such  claim  would  not  be  allowed.  The 
Supreme  Court  quotes  with  approval  from  Bobbins 
V.  HoUey,  1  Monroe  194,  where  the  court  said:  ** Bob- 
bins is  admitted  to  be  insolvent,  and  Dodge  must  be 
understood,  from  the  proceedings,  to  be  out  of  the 
country ;  and  it  will  not  be  denied  that  these  facts  are 
sufficient,  in  general,  to  warrant  a  court  of  equity  in 
taking  cognizance  of  a  cause,  for  the  purpose  of  set- 
ting off  demands  which,  from  a  lack  of  connection, 
could  not  otherwise  be  decreed  in  a  court  of  equity.*' 
To  this  our  Supreme  Court  adds:  *'It  would  seem  to 
be  inequitable  to  require  the  corporation  to  go  to 
another  State  to  collect  its  demand  in  an  action  at 
law,  and  we  are  inclined  to  hold  that  the  non-residence 
of  the  complainant,  in  connection  with  the  fact  he  calls 
upon  a  court  of  equity  to  enforce  his  judgment,  is  suffi- 
cient to  allow  the  defendant  corporation  to  prove  and 
set  off  its  demand  set  up  in  the  cross-bill  against  the 
judgment  of  the  complainant.'* 

These  considerations,  we  believe,  are  equally  potent 


488  Appellate  Coubts  of  Illinois. 

Devine  v.  Chicago  City  R'y  Co.,  169  HI.  App.  488. 

in  a  suit  at  law.  No  just  reason  can  be  perceived  why 
a  resident  of  this  state,  when  sued  here  by  a  non-resi- 
dent, should  be  barred  from  trying  his  counter  claim 
in  the  same  action,  and  be  compelled  to  go  into  the 
foreign  state  to  seek  redress.  To  work  this  hardship 
upon  a  citizen  of  this  state  is  to  give  undue  advantage 
to  a  non-resident. 

Counsel  for  the  plaintiff  have  not  referred  to  this 
.point  in  their  Brief  and  Argument,  so  that  nothing  in 
opposition  thereto  has  been  presented  to  this  court. 

The  judgment  will  therefore  be  reversed  and  judg- 
ment will  be  entered  here  in  favor  of  the  plaintiff  for 
$53.89,  which  amount  we  have  arrived  at  by  allowing 
the  set-off  of  the  defendant  for  $108.30  less  $1.70  for 
the  goods  used  in  making  tests,  which  leaves  $106.60. 
Deducting  this  from  $160.49,  the  amount  of  plaintiff's 
claim,  leaves  $53.89,  for  which  judgment  is  entered; 
costs  to  be  taxed  against  the  defendant  in  error. 

Reversed  and  judgment  here. 


John  F.  Devine,  Administrator,  Plaintiff  in  Error,  v.  Chi- 
cago City  Railway  Company,  Defenibuit  in  Error. 

Gen.  No.  16,400. 

1.  Appeals  and  errors — what  must  he  looked  to  to  determine  judg- 
ment actually  entered.  The  record  proper,  rather  than  the  bill  of  ex- 
ceptions, should  be  looked  to  to  determine  what  jndgment  waa  aetnallj 
rendered  by  the  court. 

2.  Verdicts — when  not  set  aside  as  against  tlie  evidence,  A  verdict 
will  not  be  set  aside  as  against  the  evidence  nnlees  clearlj  and  mani- 
festly so. 
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Action  in  case  for  death  caused  by  alleged  wrongful  act.  Error  to 
the  Superior  Court  of  Cook  county;  the  Hon.  Homer  Abbott,  Judge, 
presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March  term, 
1910.    Affirmed.    Opinion  filed  April  11,  1912. 

James  C.  McShane,  for  plaintiff  in  error. 

Samuel  S.  Page  and  C.  LbEoy  Bbown,  for  defend- 
ant in  error. 

Mb.  Justice  McSubely  delivered  the  opinion  of 
the  court. 

We  are  asked  by  the  defendant  in  error  to  dismiss 
this  writ  upon  the  ground  that  the  bill  of  exceptions 
does  not  show  an  appealable  final  judgment,  but  a 
judgment  for  costs  only.  A  proper  final  judgment 
does  appear  in  the  record.  It  is  said,  however,  that 
the  judgment  as  it  appears  in  the  bill  of  exceptions 
must  prevail,  and  a  number  of  decisions  are  cited 
which  support  this  contention.  There  is  apparently 
a  lack  of  harmony  in  the  decisions  of  our  courts  as  to 
the  rule  on  this  point,  but  we  are  inclined  to  think  that 
the  greater  weight  of  reason  and  precedent  favors  the 
rule  which  is  indicated  by  Justice  McAllister  in  Van 
Cott  V.  Sprague,  5  111.  App.  99,  subsequently  quoted 
with  approval  in  Baldwin  v.  McClelland,  152  111.  42 
(52).  This  rule  is  that  the  judgment  has  no  proper 
place  in  the  bill  of  exceptions,  but  only  in  the  record. 

In  Cillie  v.  Hawkins,  48  111.  308  (311),  the  Supreme 
Court  said:  ''The  use  of  a  bill  of  exceptions  is  not 
to  embrace  in  it  matters  of  record,  but  to  make 
that  a  part  of  the  record.which  otherwise  would  not  be 
such.  And  the  verdict  of  a  jury,  when  entered,  and 
the  judgment  rendered  by  the  court,  have  always  been 
regarded,  and  held  to  be,  a  part  of  the  record  in  a 
cause,  merely  upon  their  being  entered  on  the  rolls. 
A  bill  of  exceptions  was,  therefore,  unnecessary  to 
make  them  a  matter  of  record. '* 
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In  Curran  v.  Foley,  67  111.  App.  543,  the  court  said : 
**A  bill  of  exceptions  is  not  the  proper  place  for  either 
a  verdict  or  judgment  to  be  shown.  The  record  prop- 
er, which  preserves  itself  and  needs  no  biU  of  excep- 
tions, is  the  appropriate  and  only  necessary  place  for 
a  verdict  and  judgment  to  appear.''  To  the  same 
effect  is  Hawley  v.  Huth,  114  HI.  App.  29. 

In  3  Cyc.  155,  the  rule  is  stated  to  be :  *  *  That  which 
belongs  to  the  record  proper  and  is  contained  therein 
cannot  be  contradicted  by  anything  contained  in  the 
bill  of  exceptions.''  And  this  is  supported  by  a  long 
list  of  citations  of  decisions  in  other  states. 

In  our  view  of  the  rule,  therefore,  it  is  immaterial 
in  what  form  the  judgment  appears  in  the  bill  of  ex-  ■ 
ceptions,  and  we  hold  that  this  cause  is  properly  be- 
fore this  court  to  be  disposed  of  on  its  merits. 

Henry  Byrne,  the  deceased,  hereinafter  called  plain- 
tiff, met  his  death  through  injuries  sustained  in  an 
accident  caused,  it  is  claimed,  by  the  negligence  of 
the  Chicago  City  Railway  Company,  hereinafter  called 
the  defendant,  in  operating  one  of  its  street  cars.  The 
declaration  consisted  of  one  count,  wherein  it  is 
charged  that  the  defendant  '*  carelessly,  negligently 
and  improperly  ran,  managed  and  operated  said  car." 
The  jury  found  the  defendant  not  guilty  and  judgment 
was  entered  on  the  verdict,  which  judgment  we  are 
asked  to  reverse. 

Briefly  stated,  the  facts  are :  The  plaintiff,  an  elder- 
ly man,  on  the  evening  of  December  9, 1907,  about  7 :45 
o'clock,  was  riding  upon  the  seat  of  the  forward  one 
of  two  wagons  which  were  fastened  together  and  were 
being  drawn  by  a  single  horse,  which  was  being  driven 
southward  by  another  man  in  the  west  or  southbound 
track  in  Wentworth  avenue.  When  they  were  in  the 
vicinity  of  54th  street  the  wheels  of  the  rear  wagon 
got  out  of  the  car  track,  and  the  driver  in  the  forward 
wagon  undertook  to  turn  the  forward  wagon  partially 
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out  of  the  track  to  the  east,  with  a  view  of  getting  the 
wheels  of  the  rear  wagon  back  in  the  track,  but  while 
attempting  this  the  rear  wagon  in  some  manner  bound 
or  canght  in  the  rails  in  snch  a  way  that  the  front 
wagon  was  pulled  over  and  turned  upon  its  side,  and 
the  plaintiff  and  the  driver  were  both  thrown  out 
upon  the  ground,  but  neither  of  them  was  seriously 
injured.  When  the  front  wagon  was  thus  turned  on 
its  side  the  plaintiff  went  forward  to  the  horse's 
head,  while  the  driver  attempted  to  upright  the  wagon. 
A  southbound  car  struck  the  rear  wagon  and  drove  it 
into  the  forward  wagon,  which  struck  plaintiff  and 
knocked  him  down,  while  the  forward  wagon  fell  on 
him.  From  this  he  sustained  injuries  which  resulted 
in  his  death  two  days  afterwards. 

It  is  first  contended  that  the  verdict  of  not  guilty 
was  contrary  to  the  manifest  weight  of  the  evidence. 
Many  witnesses  testified  touching  the  circumstances 
surroimding  the  accident  and  the  conduct  of  the  motor- 
man.  After  giving  consideration  to  the  testimony  of 
each  witness,  we  believe  the  greater  weight  of  the 
evidence  tended  to  establish  the  facts  touching  the 
question  of  negligence  to  be  as  follows :  At  the  time 
and  place  of  the  accident  it  was  very  dark,  foggy,  rainy 
and  misty.  We  are  inclined  to  give  greater  weight 
to  the  statements  of  the  witnesses  present  at  the  place 
of  the  accident  than  to  the  testimony  of  the  weather 
observer  as  to  the  conditions  on  the  top  of  the  Federal 
Building  many  miles  away.  The  car  was  brightly 
lighted  and  the  headlight  was  burning.  There  is 
little,  if  any,  dispute  as  to  this  fact.  No  light  or  lan- 
tern was  displayed  at  any  time  upon  any  part  of  the 
wagons  or  upon  the  horse,  which  was  in  violation  of 
an  ordinance  of  the  city  of  Chicago  introduced  in  evi- 
dence, which  made  it  unlawful  to  use  the  streets  of 
the  city  without  displaying  one  or  more  lights.  The 
street  car  was  late  because  of  slow  running  on  account 
of  the  storm.     Many  witnesses  testified  concerning 
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the  speed  of  the  car  just  before  the  time  of  the  acci- 
dent. A  larger  number  testified  that  it  was  going  at 
a  greatly  diminished  speed  than  testified  that  the  car 
was  going  fast.  The  motorman  was  at  his  post,  look- 
ing directly  south  all  the  time,  and  acted  immediately 
upon  discovering  the  danger.  There  is  no  evidence 
that  the  motorman  was  negligent  in  the  matter  of 
keeping  a  lookout;  on  the  contrary,  a  number  of  wit- 
nesses who  were  on  the  front  platform  looking  ahead 
testified  that  the  motorman  began  to  attempt  to  stop 
the  car  as  soon  as  or  before  any  of  them  saw  the 
wagon.  The  gong  on  the  car  was  being  rung  loudly 
and  often;  this  is  established  by  the  manifest  pre- 
ponderance of  the  evidence.  There  is  also  credible 
evidence  tending  to  show  that  the  time  elapsing  be- 
tween the  upsetting  of  the  wagon  and  the  appearance 
of  the  car  was  only  a  couple  of  minutes. 

From  the  evidence  tending  to  establish  these  facts 
the  jury  would  have  been  justified  in  finding  that  the 
motorman  was  not  guilty  of  negligence. 

Concerning  the  conduct  of  the  plaintiff,  we  believe 
the  greater  weight  of  the  evidence  clearly  establishes 
the  facts  to  be  as  follows:  Plaintiff  while  standing 
at  the  horse's  head  had  nothing  to  do  except  to  look 
out  for  southbound  street  cars.  All  the  circumstances 
indicate  that  this  was  what  he  was  expected  to  do 
while  his  companion  was  busy  uprighting  the  wagon. 
We  do  not  believe  that  the  claim  that  it  was  necessary 
for  plaintiff  to  hold  the  horse's  head  to  prevent  his 
running  away  is  clearly  supported  by  the  evidence. 
Everyone  else  on  the  street  at  the  time  discovered 
the  approach  of  the  car.  It  seems  to  be  undisputed 
that  the  driver  of  the  wagon,  three  or  four  bystand- 
ers, a  passing  school  teacher,  all  witnesses  for  the 
plaintiff,  saw  and  heard  the  approaching  car  when  it 
was  a  considerable  distance  away.  It  further  seems 
to  be  clearly  established  by  the  evidence  that  many 
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of  these  bystanders  shouted  warnings  to  the  deceased ; 
the  driver,  who  was  fifteen  or  twenty  feet  from  plain- 
tiff, called  to  him;  others  shouted,  but  deceased  did 
nothing  at  all  towards  getting  out  of  danger. 

From  this  evidence  tending  to  establish  these  facts, 
the  jnry  would  have  been  warranted  in  finding  the 
plaintiff  guilty  of  contributory  negligence. 

The  issues  herein  are  practically  limited  to  the  two 
questions — 1,  was  the  motorman  guilty  of  negligence, 
and  2,  was  the  plaintiff  guilty  of  contributory  negli- 
gence. These  questions  the  jury  answered  favorably 
to  the  defendant,  and  we  cannot  say  they  were  wrong. 

In  view  of  our  conclusion  that  tmder  the  evidence  no 
other  verdict  could  have  been  returned,  we  do  not 
discuss  the  other  assignments  of  error,  except  to  say 
that  such  errors,  if  any,  are  not  of  suflScient  import- 
ance to  justify  a  disturbance  of  the  verdict. 

Therefore  the  judgment  is  affirmed. 

Affirmed. 


Albert  L  Reichert,  Plaiatiff  in  Error,  v.  City  of  Chicago, 

Defendant  in  Error. 

Gen.  No.  16,248. 

1.  Notices — how  sufficiency  of,  to  city,  of  personal  injury,  deter- 
mined. The  sufficiency  of  a  notice  required  by  a  city  is  a  question  of 
law  for  the  court  and  its  sufficiency  must  be  determined  from  the 
notice  itself. 

2.  Notices — what  exactiiude  required  of,  to  city,  of  personal  injury. 
Notice  required  by  the  statute  need  not  be  so  full  and  exact  as  is 
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required  of  a  declaration,  yet  in  determining  the  sufficiency  of  a  notice 
the  court  must  take  into  account  all  its  essentials. 

3.  Notices — when,  to  city,  of  personal  injury,  not  sufficient.  Held, 
that  a  notice  which  designated  the  place  of  an  accident  as  haying 
occurred  ''at  or  near"  a  certain  specified  street  intersection  is  not 
sufficiently   specific   and   does   not   comply  with  the  statute. 

Action  in  case  for  personal  injuries.  Error  to  the  Superior  Court 
of  Cook  county;  the  Hon.  Wm.  H.  McSxjrely,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1910.  Affirmed. 
Opinion  filed  April  19,  1912. 

Elmeb  M.  Leissman,  for  plaintiff  in  error. 

Edwabd  J.  Bbundage  and  John  E.  Cavebly,  for 
defendant  in  error ;  Edwabd  C.  Fitch,  of  counsel. 

Mb.  Pbesiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  conrt. 

Plaintiff  in  error,  by  next  friend,  brought  an  action 
in  the  Superior  Court  of  Cook  county  against  the 
city  of  Chicago  for  injuries  claimed  to  have  been 
received  through  the  negligence  of  the  city.  Upon  a 
trial  before  a  jury,  when  plaintiff  offered  the  notice 
required  to  be  served  upon  the  city  by  Chapter  70  of 
the  Revised  Statutes  of  Illinois,  the  city  objected  to 
the  notice  as  being  insufficient,  which  objection  the 
court  sustained  and  dismissed  the  suit;  whereupon 
plaintiff  brought  the  cause  here  to  reverse  the  action 
of  the  court  below. 

Upon  this  record,  the  only  question  before  us  is 
whether  or  not  the  notice  offered,  and  which  the  court 
excluded,  was  and  is  sufficient  to  meet  the  require- 
ments of  Sections  7  and  8,  Chapter  70,  Revised  Stat- 
utes of  Illinois.  The  material  part  of  the  notice  was 
and  is  as  follows:  That  the  injured  person  *'was  in- 
jured by  a  defective  street  lamp  of  the  said  city,  by 
the  negligetit  care  of  the  said  lamp  by  the  said  city,  by 
the  misfeasance  of  said  city  with  regard  to  its  con- 
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struction,  operation,  equipment,  location,  position, 
management,  control ;  the  management,  care  and  con- 
trol of  a  street  lamp  of  the  street  and  sidewalk  and  of 
each  of  them,  possessed  by  and  controlled  by  the  said 
city,  and  by  the  misfeasance,  malfeasance  and  non- 
feasance of  the  said  city  in  and  about  its  property  and 
of  property  tmder  its  operation,  management  and  con- 
trol, *  *  *  at  and  near  the  intersection  of  La  Salle 
street  with  Madison  street,  in  the  said  city  of  Chi- 
cago. '  ^ 

The  city  objected  to  the  notice  specifically  upon  the 
gronnd  that  it  did  not  state  the  place  the  accident 
occurred. 

Section  7  of  Chapter  70,  E.  S.,  requires  that  there 
shall  be  filed,  ''a  statement  in  writing,  *  *  •  giving 
(1)  the  name  of  the  person  to  whom  such  cause  of 
action  has  accrued;  (2)  the  name  and  residence  of  the 
person  injured;  (3)  the  date  and  about  the  hour  of 
the  accident;  (4)  the  place  or  location  where  such 
accident  occurred;  (5)  the  name  and  address  of  the 
attending  physician,  (if  any)."  And  section  8  pro- 
%ddes  that  if  the  notice  thus  required  shall  not  be  filed, 
then  any  suit  brought  on  said  claim  against  a  city 
or  village  shall  be  dismissed  and  the  cause  of  action 
for  personal  injury  shall  be  barred. 

Both  upon  authority  and  upon  principle,  we  think 
it  clear  that  the  sufficiency  of  the  notice  required  by 
the  city  is  a  question  of  law  for  the  court,  and  that 
its  sufficiency  must  be  determined  from  the  notice 
itself.  Wikel  v.  City  of  Decatur,  146  111.  App.  51; 
Barribeau  v.  City  of  Detroit,  147  Mich.  119;  Benson 
V.  City  of  Madison,  101  Wis.  312. 

In  determining  the  sufficiency  of  the  notice,  we  must 
take  into  account  the  fact  that  a  city  is  primarily  a 
govermental  agency,  organized  for  the  benefit  and 
advantage  of  the  community  at  large,  and  that  all 
reasonable  means  should  be  used  to  enable  it  to  pro- 
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tect  itself  against  a  loss  of  public  funds  by  the  paying 
of  false  claims  on  account  of  personal  injuries  re- 
ceived, or  otherwise.  As  one  of  the  means  to  that 
end,  the  statute  requiring  the  notice  was  adopted. 

It  is  now  well  settled  that  the  service  of  an  ade- 
quate notice  is  a  condition  precedent  to  recovery,  which 
the  plaintiff  must  allege  and  prove.  Erford  v.  City  of 
Peoria,  229  111.  546;  Walters  v.  City  of  Ottawa,  240 
HI.  259.  And  it  has  been  expressly  held  that  the 
Legislature  may  prescribe  the  conditions  precedent 
under  which  cities  shall  be  held  liable  to  persons  in- 
jured by  using  streets  and  sidewalks.  Ouimette  v. 
City  of  Chicago,  242  111.  501. 

It  is  not  sufficient  that  the  plaintiff  allege  and  prove 
the  service  of  some  kind  of  a  notice,  but  it  must  be 
of  such  a  notice  as  the  statute  requires.  In  determin- 
ing whether  the  notice  is  in  compliance  with  the  stat- 
ute, the  court  must  have  regard  not  only  to  the  phrase^ 
ology  of  the  statute  itself,  but  also  to  the  purpose  for 
which  it  was  enacted. 

While  the  notice  is  not  technically  a  pleading,  nor 
governed  by  the  strict  rules  of  pleading,  yet  it  is  a 
prerequisite  and  must,  in  itself,  meet  the  conditions 
required  by  the  statute.  The  notice  required  by  the 
statute  need  not  be  so  full  and  exact  as  is  required  of 
a  declaration,  yet,  in  determining  the  sufficiency  of 
a  notice,  the  court  must  take  into  account  all  its  es- 
sentials. The  purpose  of  the  notice  is  not  only  to 
enable  the  city  to  intelligently  investigate  the  alleged 
claim,  but  that  it  may  prepare  its  defense  thereto. 
It  is  impossible  to  say  that  this  notice  furnished  such 
particulars.  If  the  accident  was  due  to  a  defective 
lamp  '*at  or  near*'  the  intersection  of  two  streets, 
must  the  city  be  prepared,  at  its  peril,  to  meet  proof 
of  an  accident  occurring  by  reason  of  some  defective 
street  lamp  on  or  near  anv  one  of  the  four  corners 
of  the  street  intersection  in  question?     We  do  not 
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think  so.  It  cannot  be  deemed  ''technicaP'  to  require 
that  the  plaintiff  shall  meet  the  plain  conditions  re- 
quired by  the  statute  with  respect  to  the  notice,  any 
more  than  it  would  be  to  require  that  the  plaintiff 
allege  and  prove  an  actual  injury  as  a  result  of  the 
city's  negligence. 

A  notice  which  fails  to  correctly  describe  the  date 
of  the  accident,  has  been  held  insuflScient.  Ouimette 
V.  City  of  Chicago,  supra.  In  the  case  at  bar  it  is 
apparent  that  the  allegation  in  the  notice,  as  to  the 
place  of  the  accident,  would  be  met  by  proof  that  it 
occurred  '*at  and  near''  any  one  of  the  four  comers 
at  the  intersection  of  La  Salle  and  Madison  streets. 
Can  a  description  which  applies  equally  to  one  of  four 
several  places  accurately  be  said  to  specify  the  place 
or  location  of  the  accident!  In  Barribeau  v.  City  of 
Detroit,  supra,  the  notice  stated  that  the  plaintiff  was 
injured  by  falling  on  a  defective  and  improperly  con- 
structed sidewalk  *  *  at  the  comer  of  Howard  and  Twen- 
ty-first streets."  The  trial  court  directed  a  verdict 
for  the  defendant  upon  the  ground  that  the  place  of 
injury  was  not  adequately  specified  in  the  notice.  This 
action  was  affirmed  in  the  Supreme  Court,  which  used 
the  foUowing  language: 

''The  requirement  that  a  notice  be  given  is  not 
alone  for  the  purpose  of  affording  the  officers  of  the 
city  opportunity  for  investigation.  It  is  also  for  the 
purpose  of  confining  the  plaintiff  to  a  particular 
'venue'  of  the  injury.  In  determining  the  sufficiency 
of  the  notice,  excepting  perhaps  as  to  the  time  of  the 
injury,  the  whole  notice  and  all  of  the  facts  stated 
therein  may  be  used  and  be  considered  to  determine 
whether  it  reasonably  apprises  the  officer  upon  whom 
it  is  required  to  be  served  of  the  place  and  the  cause 
of  the  alleged  injury.  The  nature  of  the  defect  stated 
may  aid  in  locating  the  place,  and  the  place  may  be 
stated  with  such  particularity  that  a  very  general 

■ 

Vol.  CLXIX  32 


498  Appellate  Courts  of  Illinois. 


Reichert  v.  City  of  Chicago,  169  111.  App.  493, 


statement  of  the  place  of  the  defect  (cause  of  injury) 
may  be  aided.  Sargent  v.  City  of  Lynn,  138  Mass. 
599.  But  to  be  legally  suflScient,  a  notice  must  contain 
a  description  of  the  place  of  the  accident  so  definite  as 
to  enable  the  interested  parties  to  identify  it  from  the 
notice  itself.  Benson  v.  City  of  Madison,  101  Wis, 
312,  77  N.  W.  161 ;  Carr  v.  Ashland,  62  N.  H.  665 ;  Lar- 
kin  V.  Boston,  128  Mass.  521 ;  Eogers  v.  Shirley,  74  Me. 
144;  Lee  v.  Village  of  Greenwich,  48  App.  Div.  391, 
63  N.  Y.  Supp.  160.  This  rule  permits  a  construction 
of  the  statutory  provision  which  does  not  emasculate 
it  and  one  which  is  in  accord  with  the  opinions  of  this 
court  in  Brown  v.  City  of  Owosso,  126  Mich.  91,  85 
N.  W.  256;  Tatlan  v.  City  of  Detroit,  supra,  and 
Oesterreich  v.  City  of  Detroit,  supra.  "When  parol 
evidence  is  required  to  determine  both  the  place  and 
nature  of  the  defect,  a  reasonable  notice  has  not  been 
given  to  the  city. ' ' 

In  Benson  v.  City  of  Madison,  supra,  cited  in  the 
Barribeau  case,  the  notice  described  the  place  as  be- 
ing ''on  the  south  side  of  State  street  at  the  inter- 
section of  State  street  and  Fairchild  street,*'  the  Su- 
preme Court  reversed  the  trial  court,  and  held  that 
the  notice  was  insufficient.    It  said  in  part : 

''To  be  legally  sufficient,  a  notice  must  contain  a 
sufficiently  definite  description  of  the  place  of  the  acci- 
dent to  enable  the  interested  parties  to  identify  it 
from  the  notice  itself.  It  should  also  describe  the 
alleged  insufficiency  with  such  clearness  as  to  enable 
the  authorities  to  ascertain  therefrom  the  grounds 
upon  which  the  claim  was  based. 

' '  This  court  has  been  very  liberal  in  upholding  such 
notices  when  it  was  evident  that  the  municipal  au- 
thorities had  not  been  deceived  or  misled  therebv 
(citing  cases).  But  there  is  a  limit  beyond  which  we 
cannot  pass.  The  notice  in  this  case  is  most  vague,  un- 
certain and  indefinite  when  applied  to  the  facts  proven 
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on  the  trial  and  found  by  the  jury.  The  recovery 
sought  is  based  upon  alleged  imperfections  in  a  cross- 
walk 'on  the  south  side  of  State  street  at  the  inter- 
section of  State  street  and  Fairchild  street.'  This 
description  of  the  location  might  have  been  sufficient 
if  the  remainder  of  the  notice  had  described  the  insuffi- 
ciency in  such  terms  as  to  enable  the  city  authorities 
to  determine  on  which  side  of  Fairchild  street  it  was 
to  be  found. ' ' 

While  it  is  true  that,  under  the  laws  of  Wisconsin, 
it  is  required  that  not  only  the  place  and  location  where 
the  accident  occurred  shall  be  given,  but  also  a  descrip- 
tion of  the  defect,  yet  this  does  not  weaken  the  author- 
ity of  the  case  upon  the  point  for  which  we  are  quoting 
its  language. 

In  Lee  v.  Village  of  Greenwich,  48  N.  T.  App.  Div. 
391,  394,  the  court  says : 

''If  the  notice  is  designed  to  serve  any  useful  pur- 
pose by  way  of  calling  the  attention  of  the  authorities 
to  the  actual  facts  and  conditions  which  existed  at 
the  time  and  place  which  caused  the  accident,  and  so 
aid  them  in  forming  a  judgment  as  to  settlement,  it 
is  plain  that  such  a  notice  as  to  accidents  of  that  nature 
should  be,  as  to  'time'  and  'place',  specific  and  not 
general,  and  should  be  as  definite  and  exact  as  the 
claimant  can  reasonably  make  it.  Such  a  notice  is 
conclusive  upon  the  claimant  in  any  action  afterwards 
brought  for  injuries  sustained;  the  time  and  place 
cannot  be  shifted  to  suit  conditions  on  other  days  and 
at  other  places." 

Concurring,  as  we  do,  with  the  views  expressed  in 
these  opinions,  we  think  the  court  below  did  not  err 
in  holding  that  the  notice  was  insufficient  under  the 
statute,  and  its  action  will,  therefore,  be  affirmed. 

Judgment  affirmed. 
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John  Lambert,  Appellee,  v.  The  Bell,  Appellant. 

Gen.  No.  16,492. 

Evidence — when  pleading  not  admissible  as  an  admission.  An  orig- 
inal declaration  not  sworn  to  and  prepared  hj  an  attorney  under  a 
misappreliension  of  the  facts  is  not  competent  against  a  plaintiff  to 
overthrow  an  amended  declaration  and  the  evidence  introduced  in 
support  thereof. 

Assumpsit.  Appeal  from  the  Superior  Court  of  Cook  comity;  the 
Hon.  Bobert  W.  Wbight,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1910.  Affirmed.  Opinion  filed 
April  19y  1912.  Certiorari  denied  by  Supreme  Court  (making  opinion 
final). 

EoYAL  W.  Ibwin  and  Fbank  W.  Kobalbski,  for  ap- 
pellant. 

Emil  a.  Metbb,  for  appellee. 

Mb.  Pbesiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

Appellee,  Lambert,  recovered  a  verdict  and  judg- 
ment for  $1,200  against  appellant,  The  Bell,  a  corpora-' 
tion,  in  the  Superior  Court  of  Cook  county,  upon  an 
amended  declaration,  consisting  of  the  common  counts 
in  assumpsit,  and  we  are  asked  to  reverse  the  judg- 
ment upon  the  grounds  that  the  verdict  is  against  the 
clear  weight  of  the  evidence  and  because  of  alleged 
errors  of  the  court  below  in  its  rulings  upon  the  evi- 
dence. 

Appellee  claims  to  have  paid  over,  or  loaned,  to 
appellant,  in  June,  1906,  the  sum  of  $1,000,  upon  the 
agreement  that  he  should  receive  a  judgment  note 
therefor,  bearing  six  per  cent  interest,  and  should 
also  be  employed  bv  the  company  as  a  salesman  at 
$18  per  week, — and  that  after  it  had  received  the 
money  it  kept  putting  off  the  giving  of  the  note,  and 
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in  fact  never  did  give  it,  and  also,  laid  him  off  after 
three  weeks. 

Appellant  admits  that,  at  the  time,  it  needed  more 
money  in  its  business,  and  concedes  having  received 
the  money  in  question.  It  contends,  however,  that 
the  transaction  was  not  a  loan  of  the  money  to  it  but 
was  in  fact  a  purchase  by  appellee  of  stock  in  the 
company,  for  which  it  claims  to  have  issued  and  de- 
livered to  him  a  certificate  for  100  shares  of  its  stock, 
of  the  par  value  of  $10  per  share. 

It  appears  that  the  suit  was  originally  brought  in 
December,  1906,  in  case  against  appellant  and  two  of 
its  officers  or  employes,  and  charged  that  appellee  was 
induced  by  fraudulent  representations  as  to  its  value, 
and  that  he  should  be  employed  by  the  company,  to 
purchase  stock  in  the  company  of  the  par  value  of 
$1,000,  and  claiming  damages  in  the  sum  of  $1,200. 
In  October,  1909,  the  suit  was  dismissed  as  to  the 
other  two  defendants, — the  form  of  action  was 
changed  and  the  amended  declaration  filed.  Upon 
this  amended  declaration  the  trial  was  had.  Upon 
the  trial  appellant  offered,  but  the  court  excluded, 
the  original  declaration;  and  appellant  contends  that 
this  action  constitutes  reversible  error.  It  appeared 
that  the  declaration  was  not  sworn  to  or  even  signed 
by  appellee,  and  he  testified  on  the  trial  that  he  never 
told  his  attorney  that  he  had  agreed  to  buy  stock  in 
the  company,  and  the  attorney  who  drew  the  original 
declaration,  testified  that  he  got  most  of  the  informa- 
tion upon  which  it  was  based  from  the  wife  of 
appellee. 

In  Wenegar  v.  BoUenback,  180  111.  222,  on  page  234, 
Mr.  Justice  Magruder  says: 

"The  learned  author  of  the  article  on  *  Evidence* 
in  the  Encyclopedia  of  Pleading  and  Practice  says: 
'The  conflict  of  authority  as  regards  the  admissibility 
of  an  original  pleading,  which  has  been  superseded 
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by  amendment,  renders  the  statement  of  a  settled  rule 
impossible.  The  majority  of  the  decisions  hold  that 
such  a  pleading,  duly  verified,  when  necessary,  is  ad- 
missible in  evidence  as  proof  of  the  admissions  made 
therein  by  the  pleader.  But  the  contrary  view  has 
been  sanctioned  by  the  courts  in  several  of  the  juris- 
dictions in  the  United  States.'  (8  Ency.  of  PI.  &  Pr., 
p.  27.)  Here,  the  original  bill  was  not  verified,  but 
was  prepared  by  an  attorney  who  either  misunder- 
stood, or  had  forgotten,  the  facts  as  stated  to  him  by 
his  client.  The  allowance  or  disallowance  of  amend- 
ments to  pleadings  is,  as  a  general  thing,  discretion- 
ary with  the  court,  but,  after  their  allowance,  the 
pleadings  stand,  as  amended,  in  the  place  of,  or  sup- 
plemental to,  those  originally  filed.  *The  object  of 
amendment  is  to  correct  mistaken,  improvident  or 
imperfect  allegations  and  to  allow  the  pleader  to  stand 
on  grounds  better  considered.'  If  a  party  so  amends 
his  pleadings  as  to  state  the  facts  differently,  he  would 
derive  no  benefit  from  his  amendment,  if  the  adverse 
party  were  at  liberty  to  use  the  first  pleadings  as  an 
admission  to  overthrow  the  amended  pleadings. 
(Holland  v.  Eogers,  33  Ark.  251;  Mechan  v.  McKay, 
37  Cal.  154.)  Without  definitely  laying  down  the 
rule,  that  an  original  pleading,  which  has  been  sup- 
planted by  an  amended  pleading  cannot  be  introduced 
in  the  same  suit  where  both  have  been  filed,  as  evidence 
of  admissions  made  by  the  pleader,  where  such  orig- 
inal pleading  is  verified  by  the  oath  of  the  party  him- 
self, we  yet  are  of  the  opinion  that  when  such  pleading 
is  not  sworn  to  by  the  party,  and  is  prepared  by  his 
attorney  under  a  misapprehension  of  facts,  as  the  evi- 
dence shows  to  have  been  the  case  here,  such  ori^nal 
unsworn  pleading  ought  not  to  be  admitted  in  evi- 
dence against  the  pleader.'' 

Under  this  authority  and  the  circumstances  shown 
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in  the  case  at  bar,  we  do  not  think  the  court  below 
committed  prejudicial  error  in  its  ruling. 

Aside  from  this  question,  the  controversy  was  essen- 
tially one  of  fact,  upon  which  the  jury  and  the  court 
below  saw  and  heard  the  witnesses  and  were  better 
able  to  judge  of  the  weight  to  be  given  to  their  testi- 
mony than  we  can  be.  Appellee  expressly  denies  hav- 
ing received  the  certificate  of  stock  in  question,  and 
the  fact  that,  though  appellant  produced  the  receipts 
of  the  owners  for  the  six  certificates  immediately  pre- 
ceding and  the  ten  immediately  following  the  one 
claimed  to  have  been  issued  to  appellee,  may  well 
have  been  considered  significant  by  the  jury. 

In  any  event,  we  do  not  find  the  verdict  to  be  against 
the  clear  preponderance  of  the  evidence,  and  the  judg- 
ment will  be  affirmed. 

Judgment  affirmed. 


Henry  W.  Leman  et  al.,  Appellees,  v.  Lucius  Teter,  Appel- 
lant. 

Gen.  No.  16,512. 

1.  Res  judicata — when  staiiis  of  stockholder  fixed.  If  upon  a  pro- 
ceeding to  wind  up  an  insolvent  corporation  an  assessment  is  made  and 
the  party  against  whom  such  assessment  is  made  is  determined  to  have 
been  a  stockholder,  such  a  question,  after  the  exhaustion  of  the  rights 
of  review,  is  res  judicata  in  a  subsequent  proceeding  predicated  upon  a 
further  assessment. 

2.  Appeals  and  errors — when  findings  of  master  not  disturbed. 
Findings  of  fact  by  a  master  approved  by  the  court  will  not  be  set 
aside  on  review  unless  clearly  and  manifestly  against  the  weight  of 
the  facts. 

3.  Corporations — effect  of  stock  subscriptions.  The  subscriptions 
to  the  capital  stock  of  a  corporation  are  a  trust  fund  for  the  benefit 
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of  creditors  and  no  valid  arrangement  can  be  made  hj  whieh  a  sub- 
scriber can  be  released  therefrom,  and  the  stock  liability  continues 
until  discharged  by  payment  as  against  each  subsequent  assignee. 

4.  CoBPOBATiONS — what  does  not  discharge  stock  liability.  Merely 
returning  a  stock  certificate  does  not  discharge  stock  liability. 

5.  CoRPOBATiONS — how  insolvency  of  stockholders  may  he  established. 
In  an  action  to  dissolve  an  insolvent  corporation,  the  insolvency  of 
those  owing  a  stock  liability  may  be  established  prima  facie  by  a  re- 
turn nulla  bona  for  the  purpose  of  determining  the  propriety  of  ad- 
ditional assessments  against  solvent  subscribers. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDES,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1910.  Affirmed.  Opinion  filed  April  19,  1912.  Cer- 
tiorari denied  by  Supreme  Court  (making  opinion  final.) 

William  E.  0  'Neill,  for  appellant. 

David  K.  Tone,  Mobse  Ives  and  J.  L.  Bennett,  for 
appellees. 

Mb.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  conrt. 

On  July  25,  1905,  the  Circuit  Court  of  Cook  County 
entered  a  decree  upon  a  bill  filed,  winding  up  the  af- 
fairs of  the  Continental  Commercial  Agency,  a  corpo- 
ration of  Illinois,  and  fixing  its  valid  liabilities  at  the 
sum  of  $6,938.27,  and  costs  of  the  proceeding.  The 
bill  was  filed  under  section  25  of  the  Corporations  Act, 
and  the  decree  found  that  various  persons  had  sub- 
scribed, but  had  not  paid  for  stock  in  the  corporation, 
which  it  found  to  be  insolvent,  and  the  decree  found 
that  it  was  necessary  to  pay  its  liabilities  by  levying  an 
assessment  against  the  stockholders  on  the  unpaid  por- 
tion of  their  stock.  An  assessment  of  8 V2  %  was  levied 
against  the  persons  found  to  be  stockholders.  This 
assessment  was  suflieiently  large  that  if  collected  from 
all  the  stockholders,  it  would  have  paid  all  the  debts. 
Among  the  persons  thus  held  liable  as  stockholders 
were  appellant,  Lucius  Teter,  Edward  Van  Reeth, 
Warren  E.  Colbum,  and  William  A.  Jones,  each  upon 
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20  shares  of  the  par  value  of  $2,000.  The  decree  fixed 
the  ultimate  liability  of  each  of  the  first  three  at  $2,000 
and  that  of  Jones  at  a  like  amount  less  $711.25  paid 
by  him  on  account  of  judgments,  and  found  that  noth- 
ing had  been  paid  upon  the  stock  held  by  any  of  them, 
except  the  credit  allowed  to  Jones.  The  decree  ex- 
pressly found  that  no  inquiry  had  been  made  as  to  the 
solvency  of  any  of  the  stockholders,  or  whether  any  or 
all  had  property  enough  to  satisfy  their  respective 
portions  of  the  liabilities  of  the  company,  and  further 
expressly  provided  that,  in  the  event  any  of  the  de- 
fendants should  not  have  sufficient  property  to  satisfy 
their  respective  portions  of  such  liabilities,  then  sup- 
plemental assessments  should  be  made,  etc.,  and  re- 
tained jurisdiction  of  the  parties  and  subject-matter 
for  the  purpose  of  carrying  the  decree  into  effect. 
The  assessment  of  8%%  against  the  stockholders  thus 
amounted  to  $170  against  appellant,  Teter,  and  Van 
Eeeth  and  Colburn  respectively,  and  $103.48  against 
Jones. 

From  this  decree  appellant,  Teter,  and  Van  Reeth, 
Colburn  and  Jones  and  Anderson  and  a  Mrs.  Ivins 
severally  appealed  to  this  court.  The  several  appeals 
were  consolidated  for  hearing,  and  an  opinion  was 
filed  in  the  first  case.  No.  12826,  on  the  28th  day  of 
December,  1906,  affirming  the  decree  of  the  court  be- 
low. Thereafter  appellant,  Teter,  and  Jones,  Van 
Eeeth  and  Colburn,  respectively,  severally  appealed 
to  the  Supreme  Court,  where  the  cases  were  again 
consolidated  for  hearing.  After  a  hearing  the  Su- 
preme Court  held  that  the  amount  involved  in  each 
appeal  was  $170  and  it,  therefore,  dismissed  the  ap- 
peals for  want  of  jurisdiction.  Teter  v.  Larson,  229 
m.  585. 

After  their  appeal  had  thus  been  dismissed,  Teter, 
Jones,  Colburn  and  Van  Reeth  paid  the  amounts  of 
the  several  assessments  of  8i/i>%  against  them,  where- 
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upon  complainants  filed  a  petition,  alleging  the  in- 
solvency of  all  the  other  individuals  who,  with  appel- 
lant, had  been  found  liable  as  stockholders,  and  pray- 
ing an  additional  assessment  of  911^%  against  Teter, 
Jones,  Colbum  and  Van  Eeeth.  Upon  this  petition 
issue  was  joined,  and  the  cause  referred  to  a  master, 
who  heard  the  testimony  and  reported,  finding  these 
four  liable  and  recommending  that  the  assessment  be 
made.  Exceptions  to  the  master's  report  were  con- 
sidered and  overruled,  and  on  the  14th  of  Decem- 
ber, 1909,  a  decree  was  entered  as  recommended,  mak- 
ing an  assessment  against  Teter,  Van  Eeeth,  and  Col- 
bum of  $1,830  each,  and  against  Jones  for  $1,185.27. 

By  subsequent  order  of  the  court,  the  decree  against 
Van  Eeeth,  Colbum  and  Jones  was  compromised  upon 
payment  of  $4,480.27,  and  Teter  appealed  from  the 
decree.  Upon  this  appeal  Teter  brings  up  the  record 
upon  which  the  first  assessment  of  8^^%  was  made, 
and  the  record  of  the  subsequent  proceedings  result- 
ing in  the  present  assessment  of  91%%  against  him 
and  asks  that  this  court  will  review  its  former  decis- 
ion of  December  28,  1906,  as  well  as  consider  the 
proceedings  had  subsequent  thereto.  He  strenuously 
urges  that  he  never  was  in  fact  a  stockholder  in  the 
company,  and  also  that  the  claims  of  Hess  and  Gav 
(which  are  the  basis  of  both  assessments),  should  be 
set  aside  and,  further,  that  it  was  not  sufficiently 
shown  in  the  proceedings,  which  resulted  in  the  91%^ 
assessment,  that  the  stockholders,  other  than  the  four, 
were  insolvent. 

Appellees  insist  that  the  former  judgment  of  this 
court  (in  which  the  opinion  was  filed  December  28, 
1906),  on  the  former  appeal  of  Teter,  is  res  jxidiccUa 
with  reference  to  whether  Teter  was  liable  for  un- 
paid stock  of  the  Continental  Commercial  Agencv, 
in  the  sum  of  $2,000,  and  that  Teter  is  conclusively 
bound  by  the  decree  of  the  Circuit  Court  of  July  25, 
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1905,  finding  him  liable  in  that  amount,  said  decree 
having  been  affirmed  by  this  court. 

They  also  insist  that,  even  if  those  questions  were 
not  conclusively  settled  against  appellant  by  the  previ- 
ous decision  of  this  court,  yet  the  record  shows  a  clear 
case  against  him  upon  the  merits,  both  as  to  his  lia- 
.bility  as  a  stockholder  upon  stock  purporting  to  be, 
but  in  fact  not  paid,  and  as  to  the  insolvency  of  such  of 
the  stockholders  as  were  in  the  supplemental  proceed- 
ings found  to  be  insolvent. 

It  is  difficult  to  see  upon  what  grounds  we  could 
sustain  the  contention  of  the  appellant  that  the  previ- 
ous decision  of  this  court  is  not  conclusive  upon  us 
on  this  appeal  as  to  all  matters  which  were  then  neces- 
sarily determined  in  its  judgment.  The  parties  are 
the  same;  the  issues  (except  the  questions  of  .insol- 
vency of  other  stockholders)  are  the  same,  and  under 
the  law,  the  former  decision  was  a  final  adjudication 
between  the  parties  upon  the  questions  there  involved. 
It  is  the  policy  of  the  law  to  seek  to  end  litigation 
and  to  prevent  parties  from  being  compelled  to  re- 
litigate  matters  which,  in  suits  between  them,  have 
passed  into  final  judgment.  It  is  clear  that  at  the  very 
foundation  of  the  first  judgment  against  appellant, 
July  25,  1905,  in  the  Circuit  Court,  and  affirmed  in 
this  court,  December  28,  1906,  there  was  the  question 
as  to  whether  or  not  appellant  was  a  stockholder  in 
the  insolvent  company,  and  he  was  liable  on  his  stock 
because  it  had  not  been  paid.  The  issues  were  raised 
by  the  pleadings ;  proofs  thereon  were  taken  before  a 
master  who  found  that  the  company  had  no  assets 
except  the  unpaid  subscriptions  to  its  capital  stock; 
that  appellant  was  in  f ^t  a  stockholder  to  the  extent 
of  20  shares  of  the  par  value  of  $2,000  upon  which 
no  part  had  been  paid;  and  that  an  assessment  of 
8%%  upon  the  capital  stock  was  necessary,  and  that 
this  assessment  upon  appellant's  contingent  liability 
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of  $2,000  amoniited  to  $170.  These  findings  were  ap- 
proved by  the  Circuit  Court  after  a  hearing  there- 
on, and  a  decree  embodying  them,  and  the  conclusions 
clearly  resulting  therefrom,  was  entered  by  it;  and 
this  decree  was  in  turn  aflSrmed  by  this  court.  After 
this  had  been  done  and  the  appeal  to  the  Supreme 
Court  dismissed  by  it,  appellant,  having  exhausted  his 
remedy  by  appeal,  acquiesced,  and  paid  the  assessment 
of  8%%  upon  his  alleged  holding  of  $2,000  par  value 
of  the  stock  of  the  insolvent  company.  All  these  pro- 
ceedings,— the  first  assessment  of  $170,  made  by  the 
decree  of  the  court  below,  affirmed  by  this  court,  and 
subsequently  by  appellant's  payment  and  satisfaction 
on  April  10,  1908,  of  the  judgment  against  him,  were 
fundamentally  based  upon  the  proposition  that  appel- 
lant was  a  stockholder,  which  proposition  we  are  now 
asked  to  consider  as  if  it  were  still  an  open  question. 
This  previous  judgment  of  this  court  is  res  judicata. 
Newberry  v.  Blatchf ord,  106  111.  584 ;  West  v.  Douglas, 
145  m.  164. 

While  we  feel  bound  by  the  record  thus  made,  and 
are  of  the  opinion  that  the  doctrine  of  res  judicata 
applies,  yet,  at  the  earnest  insistence  of  appellant,  we 
have  carefully  considered  the  evidence  heard  before 
the  master,  upon  which  he  made  his  finding  and  re- 
port, and  upon  which  the  lower  court  entered  its  de- 
cree of  July  17,  1905,  and  giving  to  such  findings  and 
report  of  the  master,  after  they  have  been  approved 
and  confirmed  by  the  decree  of  the  court,  the  weight 
to  which  the  law  says  they  are  entitled,  we  cannot 
say  that  they  are  against  the  fair  weight  and  pre- 
ponderance of  the  testimony. 

It  appears  that  the  Continental  Commercial  Agency 
was  incorporated  under  the  laws  of  Illinois  for  the 
purpose  of  conducting  a  mercantile  reporting  and  col-r 
lecting  business,  with  a  capital  stock  of  $100,000,  con- 
sisting of  1000  shares  of  $100  each.    The  certificate  of 
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complete  organization  was  issued  to  it  by  the  Secretary 
of  State  on  September  8,  1900,  though  it  was  not 
filed  with  the  Recorder  of  Cook  County  until  June  3, 
1901;  that  from  September  8,  1900,  to  November  1, 
1901,  it  carried  on  its  business  in  Chicago,  when  it 
became  hopelessly  insolvent, — ^its  office  furniture 
seized  and  sold  by  creditors, — and  it  ceased  to  do  busi- 
ness ;  that  complainants  were  creditors  of  the  company 
which  had  no  property  or  assets  other  than  its  unpaid 
stock  subscriptions;  that  about  September  6,  1900, 
the  capital  stock  was  subscribed  for  by  W.  S.  Ivins 
and  George  W.  Chamberlain,  1  share  each,  and  for 
which  they  paid  nothing,  and  one  W.  C.  Anderson 
998  shares ;  that  on  the  6th  of  September,  1900,  Ander- 
son submitted  to  the  board  of  directors  of  the  com- 
pany, which  included  himself.  Chamberlain  and  Ivins, 
and  eight  others,  who  may,  with  propriety,  be  re- 
ferred to  as  '*  dummy  ^^  directors,  a  proposition  in 
writing,  stating  that  he  had  subscribed  for  998  shares 
of  the  stock  of  the  company;  that  he  understood  the 
most  approved  system  then  in  use  of  conducting  the 
business  to  be  done  by  the  company, — ^and  offering 
to  impart  such  knowledge  to  the  officers  and  agents 
of  the  company  in  consideration  of  receiving  his  998 
shares  of  stock  without  other  payment  therefor.  He 
further  agreed  to  advance  by  way  of  loan  to  the  com- 
pany such  sums  of  money  as  might  be  necessary  to 
properly  finance  it.  This  board  of  directors,  of  which 
there  was  shown  to  be  present,  Chamberlain,  who  was 
that  day  elected  president  of  the  company,  Anderson, 
who  was  elected  second  vice-president,  and  Ivins,  who 
was  elected  secretary,  and  three  of  the  other  eight 
' '  dummy  ^ '  directors,  then  and  there  not  only  voted  to 
accept  this  offer  of  Anderson  *s  and  release  him  from 
all  assessments  on  account  of  said  stock,  but,  likewise, 
voted  to  relieve  Chamberlain  and  Ivins  from  all  assess- 
ments on  account  of  their  respective  subscriptions  for 
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one  share  each  of  the  stock.  At  the  same  meeting, 
salaries  of  $1,300^  per  year  were  voted  to  the  presi- 
dent, Chamberlain,  the  second  vice-president,  Ander- 
son, and  secretary,  Ivins,  the  record  of  the  meeting 
showing  that  upon  the  question  of  salaries  each  of 
the  three  officers  mentioned,  declined  to  vote  upon 
his  respective  salary,  though  no  such  becoming  mod- 
esty was  shown  when  they  assumed  to  relieve  each 
other  from  all  stock  liability. 

It  appears  that  several  certificates,  each  for  20 
shares  of  the  stock,  were  issued  to  Anderson,  and 
were  by  him  endorsed  over  to  appellant,  Teter,  Van 
Eeeth,  Colbum  and  Jones  respectively,  under  date  of 
October  11,  1900,  on  which  date  a  new  certificate  was 
issued  to  each  of  them  for  a  like  number  of  shares. 
It  further  appears  by  the  records  of  the  company 
that  at  an  adjourned  meeting  of  the  stockholders  of 
the  company  held  October  10,  1900,  the  eight  '*  dum- 
my ^^  directors  resigned  and  Teter,  Van  Eeeth,  Colbum 
and  Jones,  with  four  others,  were  elected  directors 
in  their  stead. 

The  record  further  shows  a  letter  from  Teter  to 
the  Agency,  dated  October  11,  1900,  acknowledging 
receipt  of  its  letter  notifying  him  of  his  election  to 
the  board  of  directors  of  the  company,  and  accepting 
the  position.  On  the  17th  of  November,  the  records 
of  the  company  show  Teter  present  at  a  meeting  of 
the  stockholders,  and,  also,  at  a  meeting  of  the  direct- 
ors at  which  last  Teter  was  elected  treasurer  for 
the  remainder  of  their  fiscal  year,  and  Teter  testifies 
that  he  does  not  know  how  or  when  he  received  notice 
that  he  was  elected  treasurer,  but  thinks  it  was  in 
January,  1901.  On  the  11th  of  February,  1901,  Teter 
wrote  to  the  directors  of  the  company,  tendering  his 
resignation  as  treasurer  and  director  of  the  company, 
and  asking  its  prompt  acceptance.  To  this  the  secre- 
tary of  the  company,  Ivins,  replied  on  the  9th  of  March, 
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1901,  stating  that  a  meeting  of  the  directors  would  be 
held  on  the  11th,  and  that  if  he  would  return  his  certifi- 
cate of  stock,  duly  endorsed,  the  resignation  would  be 
acted  upon  at  that  meeting.  Accordingly,  Teter, 
under  date  of  March  11th,  returned  the  certificate  of 
stock,  properly  endorsed,  and  his  resignation  as  treas- 
urer was  accepted  March  12th,  and  as  director  on 
the  15th  of  June,  1901.  It  fairly  appears  from  the 
evidence  that  Teter  was  induced  to  have  to  do  with 
this  enterprise  because  of  his  desire  to  aid  Chamber- 
lain, who  represented  the  prospective  company,  and 
was  trying  to  induce  men  of  honor  and  commercial 
standing  to  serve  as  directors,  and  if  successful  it 
would  insure  a  position  for  himself.  There  is  no 
direct  testimony  that  Teter  was  promised  stock  in 
the  company  for  his  services,  and,  on  the  contrary, 
he  testifies  that  nothing  was  said  to  him  about  it  at 
any  time  previous  to  the  time  the  stock  was  sent 
him.  But  it  does  appear  that  there  was  a  definite 
arrangement  to  that  effect  with  Jones,  Colbum  and 
Van  Reeth,— and  his  own  acts  and  omissions  were 
such  as  to  justify  the  master's  conclusion  that  he  was 
in  fact  a  stockholder,  but  not  one  who  became  such 
for  a  bona  fide  consideration.  Teter  himself  testifies 
that  he  thinks  he  received  notices  of  some  directors' 
meetings, — and,  speaking  of  the  certificate  of  stock, 
he  says,  '*I  had  forgotten  all  about  having  a  certifi- 
cate of  stock  in  my  possession  when  I  received  the 
letter  from  the  secretary."  He  could  not  have  **for- 
gotten"  that  which  he  never  knew.  Nor  did  he  refuse 
to  assign  the  certificate  of  stock,  and  repudiate  such 
a  relationship  as  he  should  have  done  if  not  a  stock- 
holder. As  a  director,  and  especially  one  who  had 
promised  to  assume  that  relationship  before  the  cor- 
poration had  been  organized,  and  as  a  treasurer,  he 
owed  it  to  himself  and  to  creditors  to  know  the  con- 
dition of  affairs  and  to  participate  in  their  manage- 
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ment,  and  though  his  kindly  disposition  to  help  his 
friend  secure  a  livelihood  reflects  credit  upon  him, 
we  are  clear  that  his  business  indiscretion  created 
the  liability  which  has  heretofore  been  adjudged 
against  him. 

The  subscriptions  to  the  capital  stock  of  a  corpo- 
ration are  a  trust  fund  for  the  benefit  of  creditors 
and  no  valid  arrangement  can  be  made  by  which  a 
subscriber  can  be  released  therefrom.  Melvin  v.  La- 
mar Insurance  Co.,  80  111.  446 ;  Bouton  v.  Dement,  123 
m.  142 ;  McNulta  v.  Com  Belt  Bank,  164  111.  427. 

The  attempt  to  release  Anderson  ^s  stock  subscrip- 
tion could  not  avail  against  the  statutes  of  this  state, 
which  provide,  ''No  assignor  shall  be  released  from 
such  indebtedness  by  reason  of  any  assignment  of 
his  stock,  but  he  shall  remain  liable  therefor  jointly 
with  the  assignee  until  the  stock  is  fully  paid.  ♦  •  ♦ 
Every  assignee  or  transferee  of  stock  shall  be  liable 
to  the  company  for  the  amount  unpaid  thereon  to  the 
extent  and  in  the  same  manner  as  if  he  had  been  the 
original  subscriber.*'  In  construing  this  statute  the 
Supreme  Court  has  said :  ' '  The  obligation  created  is 
that  the  stock  is  paid  for,  and  it  rests  upon  the  orig- 
inal subscriber  and  every  subsequent  assignee  until 
payment  is  made. ' '  First  National  Bank  of  Peoria  v. 
Peoria  Watch  Co.,  191  111.  128. 

Under  these  statements  of  law  it  must  be  clear  that 
by  merely  returning  his  stock  certificate  Teter  did  not 
relieve  himself  from  debts  subsequently  incurred. 
Chrisman-Sawver  Banking  Co.  v.  Independence  Wool 
Mfg.  Co.,  68  Sl  W.  1026. 

Coming  now  to  the  second  branch  of  the  case,  in 
which  appellant  contends  that  the  evidence  as  to  the 
alleged  insolvency  of  the  other  stockholders  was  in- 
sufficient to  justify  the  master  and  the  court  below  in 
their  holdiniars.  In  his  printed  argument,  he  contends 
that  no  evidence  upon  this  question  was  heard  on 
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either  side,  other  than  execntions  issued  to  the  sher- 
iff against  each  alleged  insolvent  stockholder,— each 
bearing  the  return  of  the  sheriff  ^^nidla  bona"  and  to 
each  execution  there  was  an  alleged  schedule  of  the 
personal  property  of  such  execution  debtors. 

Appellant  concedes  that  such  executions,  returns 
and  schedules  would  furnish  adequate  basis  for  a 
creditor's  bill,  where  they  would  be  received  as  ad- 
missions against  interest  by  the  debtor  against  whom 
relief  is  sought,  but  he  insists  that  a  different  rule 
must  be  applied  where,  as  in  the  case  at  bar,  insol- 
vency is  to  be  established  as  a  basis  for  a  decree 
against  third  parties.  Appellant  contends  that  the 
insolvent  parties  should  themselves  be  called  and  by 
their  own  testimony  disclose  their  financial  standing; 
or,  that  proof  as  to  reputation  in  this  regard  would  be 
admissible,  and  2  Wigmore  on  Evidence,  Sec.  1623, 
is  cited  in  support  of  the  proposition. 

This  contention  of  appellant  is  not  without  force. 
Upon  examination  the  Illinois  cases  which  hold  that 
a  return  nulla  bona  was  prima  facie  evidence  that  the 
defendant  did  not  have  sufficient  property  to  satisfy 
the  judgment,  appear  to  be  all  cases  of  a  creditors* 
bill,  as  suggested  by  appellant.  At  common  law,  no 
creditors  *  bill  would  lie  if  the  principal  defendant  had 
property  out  of  which  a  judgment  could  be  collected. 

At  common  law  a  return  of  nulla  bona  by  a  sheriff 
upon  an  execution  established  a  prima  facie  case  upon 
this  question  against  the  defendants.  It  was  also  true 
that  at  common  law,  the  prima  facie  case  made  by  the 
sheriff's  return  of  nulla  bona  might  be  overcome  by 
proof  that  the  principal  debtor  had  property  out  of 
which  the  judgment  could  be  collected,  in  which  event 
the  sheriff  must  levy,  and  the  bill  be  dismissed.  '  And 
these  considerations  were  available  to  and  binding 
upon  not  only  the  principal  defendant,  but  also  upon 
others  made  parties  defendant. 
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While  we  realize  how  imperfect  the  measure  or  rule 
by  which  to  fix,  even  prima  facie,  the  rights  of  liti- 
gants in  large  cities,  yet  we  think  the  retnm  '*n%Ula 
bona"  by  a  sheriflf,  made  under  the  sanctity  of  his 
official  oath,  and  in  the  performance  of  his  regular 
duties  is  of  quite  as  high  probative  value  as  the  very 
loose,  indefinite  and  unsatisfactory  testimony  as  to 
the  reputation  of  a  party  as  to  his  insolvency.  More- 
over it  appears  that  there  was  direct  testimony  as  to 
such  reputation,  so  far  as  affected  Anderson  and 
others.  While  the  testimony  is  lacking  in  clear  and 
positive  statement,  we  think  it  sustains  the  master  and 
the  court  below  in  holding  that  it  was  sufficient  to 
make  a  prima  facie  case. 

Finding  no  reversible  error  in  the  decree  of  the 
court  below  it  will  be  affirmed. 

Decree  affirmed. 


Lina  Voss,  Administratrix,  Appellee,  v.  Morris  &  Com- 
pany, Appellant 

Gen.  No.  16,525. 

Xeoligence — v'hen  servant  injured  while  attempting  act  of  rescue 
cannot  recover.  If  a  eervant  be  in  a  position  of  peril  another  servant 
of  the  Fame  master  acting  upon  no  order  of  his  master,  cannot  recover 
if  injured,  nor  can  his  pen?onal  representatives  if  he  lose  his  life,  in 
the  abFence  of  anj  showing  of  negligence  upon  the  part  of  the  master 
after  he  entered  upon  the  work  of  rescue. 

Action  in  case  for  death  caused  by  alleged  wrongful  act.  Appeal 
from  the  Superior  Court  of  Cook  county;  the  Hon.  Ben  M.  Smith, 
Jud^e,  presiding.  Heard  in  this  court  at  the  March  term,  1910. 
ReverFed.    Opinion  filed  April  19,  1912.    Rehearing  denied  May  7,  1912. 
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Winston,  Payne,  Strawn  &  Shaw,  for  appellant ; 
Balph  M.  Shaw  and  Edward  W.  Everett,  of  counsel. 

Francis  J.  Wooley,  for  appellee. 

Mr.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

This  is  an  appeal  from  a  judgment  for  $7,500  in  the 
Superior  Court  of  Cook  County  against  appellant, 
Morris  &  Company,  for  fatal  injuries  received  by  de- 
ceased while  in  its  employ.  Upon  a  previous  trial,  a 
verdict  for  a  like  amount  was  rendered,  and  was  set 
aside  by  the  court,  which  granted  a  new  trial. 

At  about  six  o'clock  P.  M.  of  May  2,  1906,  one 
Joseph  Hickish,  an  engineer  in  charge  of  the  engine 
room  at  appellant  *s  plant,  apparently  out  of  the  line 
of  his  employment,  and  without  being  ordered  or 
directed  to  do  so,  left  his  engine  room  and  went  to  the 
fume  condensing  tank,  about  thirty  feet  away,  for  the 
purpose  of  making  a  repair  upon  it  to  prevent  foul 
odors  entering  the  engine  room  during  the  night.  The 
duty  of  making  this  repair  was  that  of  the  steamfit- 
ters  who  worked  on  the  day  shift.  Hickish  went  down 
into  the  tank  where  he  was  overcome  by  the  foul 
gases.  One  Searing  attempted  to  go  down  into  the 
tank  at  the  bottom  of  which  Hickish  was  lying,  but 
finding  that  he  was  being  overcome  by  the  gases,  he 
climbed  up  the  ladder  and  got  out  of  the  tank.  There- 
upon word  having  gotten  about  that  Joe  Hickish  was 
down  in  the  tank,  men  from  various  departments 
gathered  at  the  tank  and  attempted  to  rescue  him. 
For  that  purpose,  Wiliam  Voss  went  down  into  the 
tank  where  he,  too,  was  overcome,  and  when  both  he 
and  Hickish  lost  their  lives. 

The  case  was  tried  upon  the  first  and  the  third  and 
fourth  additional  counts  as  amended.  The  first  count 
alleges  that  Hickish  was  inside  the  condensing  tank 
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for  the  purpose  of  making  repairs,  and  had  been  over- 
come by  the  noxions  gases,  and  that  Voss  was  em- 
ployed as  a  water  tender;  that  the  superintendent 
negligently  ordered  him  to  go  into  the  tank  for  the 
purpose  of  assisting  Hickish,  and  that  by  the  use  of 
due  care,  appellant  should  have  known  that  it  en- 
dangered the  life  of  Voss  to  order  him  into  the  tank; 
that  Voss  obeyed  the  order,  and,  while  using  due  care 
for  his  own  safety  and  in  ignorance  of  the  risk  and 
extent  of  the  danger,  he  went  into  the  tank  and  was 
overcome. 

The  third  count,  as  amended,  alleges  that  in  the 
course  of  appellant's  business  it  was  necessary  for 
various  of  its  servants  from  time  to  time  to  enter  the 
condensing  tank  to  make  repairs,  to  do  which  it  was 
necessary  to  draw  off  the  water  ordinarily  in  the  tank ; 
that  when  the  water  was  drawn  off,  gases  from  the 
rendering  tank  accumulated,  filling  the  tank  and  mak- 
ing it  dangerous  to  life;  that  Voss  entered  the  tank 
with  appellant's  knowledge  and  authority  for  the 
purpose  of  assisting  another  pf  appellant's  servants 
who  had  been  making  repairs  to  said  tank,  and  who 
had  been  overcome  by  the  gases ;  that  it  was  the  duty 
of  appellant  to  provide  a  safe  place  in  the  tank  for 
Voss  to  do  the  work;  that  appellant  failed  to  furnish 
such  a  safe  place  to  work;  that  appellant  had  knowl- 
edge of  the  dangers  and  that  Voss  was  ignorant  of 
the  risk  and  extent  of  the  danger,  and  went  into  the 
tank  in  connection  with  said  repairs  to  assist  the 
other  servant  within  the  tank,  and  through  appellant's 
negligence  was  overcome  by  the  fumes. 

The  fourth  count,  as  amended,  alleges  that  in  the 
course  of  appellant's  business  it  became  necessary  for 
divers  of  its  servants  from  time  to  time  to  enter  the 
tank  for  the  purpose  of  making  repairs  upon  it,  etc. 
That  to  make  repairs  it  was  necessary  to  draw  off  the 
water,  and  this  permitted  the  fumes  to  accumulate  and 
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SO  fill  the  tank  so  that  persons  could  not  enter  it  with- 
out great  danger  of  suffocation ;  that  Voss  was  in  ap- 
pellant *s  employ  as  a  water  tender  in  the  boiler  room ; 
and  that  it  became  his  duty  in  connection  with  said  re- 
pairs to  go  down  into  the  tank  for  the  purpose  of  assist- 
ing another  servant  of  appellant,  who  was  in  the  tank ; 
the  tank  was  full  of  gases,  which  appellant  knew,  or 
should  have  known,  in  time  to  have  prevented  the  in- 
jury ;  that  Voss  was  ignorant  of  the  danger  and  of  the 
method  of  clearing  the  tank  of  gases;  that  he  was 
about  to  descend  into  the  tank  for  the  purpose  of  as- 
sisting and  saving  another  workman,  who  had  been 
overcome  in  the  tank;  that  the  foreman  by  due  care 
would  have  been  aware  of  the  risks  and  dangers  of 
entering  the  tank;  and  it  became  appellant's  duty  to 
warn  Voss  of  the  risks  and  danger  and  inform  him  that 
the  tank  contained  poisonous  fumes,  which  could  not 
be  breathed ;  that  appellant  negligently  failed  to  warn 
Voss  of  these  risks  and  dangers,  and  that  without 
knowledge  on  his  part  he  entered  the  tank  for  the  pur- 
pose of  assisting  and  saving  the  other  employe  and 
was  overcome  by  gas. 

A  plea  of  Statute  of  Limitations  was  filed  to  these 
amended  counts  because  it  is  claimed  that  they  em- 
bodied new  theories  of  negUgence ;  viz.,  that  Voss  en- 
tered  the  tank  with  the  knowledge  and  authority  of 
appellant  to  assist  the  engineer,  who  had  been  over- 
come by  gas,  whereas  the  original  theory  was  that 
Voss  was  ordered  to  go  into  the  tank  in  the  line  of 
his  work, — but  the  court  sustained  a  demurrer  to  this 
plea. 

In  the  record  are  photographic  views  and  plans  and 
specifications  of  the  tank.  From  these  it  appears  to 
have  been  constructed  entirely  of  metal ;  it  was  an  up- 
right cylindrical  body  six  feet  in  diameter.  In  the 
upper  end,  which  was  convex,  or  crowning,  was  the 
manhole,  16  in.  x  22  in.  in  size,  through  which  to  gain 
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access  to  the  inside  of  the  tank.  The  straight  perpen- 
dicular part,  or  outside,  of  the  tank  extended  from  the 
top  downward  a  distance  of  eight  feet,  from  which 
point  it  was  sloped  inward  and  downward  in  an  in- 
verted cone  shape  so  that  at  a  distance  of  2%  f^t 
down  from  the  plane  of  the  bottom  of  the  full  size  of 
the  cylinder,  it  was  reduced  to  twelve  inches  in  diam- 
eter. This  tank  was  so  set  that  it  was  thirteen  feet 
up  from  the  floor  of  the  room  to  the  manhole  in  the 
convex  or  crowning  upper  end  of  the  tank.  It  was  con- 
structed entirely  of  new  materials  and  new  pipes,  and 
had  never  before  been  out  of  order.  Its  purpose  was 
to  condense  fumes  from  the  rendering  tanks  and  thus 
prevent  the  escape  of  foul  odors.  It  stood  in  a  sort  of 
an  alley  way  about  fourteen  feet  from  the  engine  room, 
and  adjoining  the  tank  room,  in  which  last  were  the 
tanks  where  the  lard  and  offal  were  cooked.  The 
fumes  passed  in  steam  vapor  through  pipes  from  the 
tank  room  building,  and  then  through  a  three  inch  pipe 
leading  from  the  tank  room  into  the  condensing  tank. 
This  pipe  entered  the  condensing  tank  at  the  top  and 
extended  downward  till  near  its  bottom  end.  Cold 
water  was  continuously  running  into  this  tank.  A  part 
of  the  air  containing  the  foul  odors  was  condensed  an^ 
passed  out  from  the  bottom  of  the  tank  into  the  sewer ; 
while  some  of  the  odors  passed  up  through  the  water 
to  its  surface  and  then  through  another  pipe  into  the 
combustion  chamber  in  the  boiler  room  where  they 
were  passed  through  the  fire  up  the  chimney  and  thus 
consumed. 

On  the  day  of  the  accident,  one  Searing,  called  a 
watchman,  by  appellant,  but  by  appellee  deemed  a 
foreman,  came  to  his  work  with  the  night  shift  about 
5 :30  P.  M.  He  attempted  to  close  the  valve  at  the  bot- 
tom of  the  tank,  but  was  unable  to  do  so.  He  walked 
to  the  engine  room  and  asked  one  Zimmer,  an  oiler 
there,  if  he  knew  what  was  the  matter.    Zimmer  tried 
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but  could  not  close  the  valve  and  told  him  to  see  Hick- 
ish,  the  engineer.  Hickish  tried  the  valve  and  con- 
cluded that  something  had  fallen  into  it  from  the  in- 
side, and  it  was  found  that  a  piece  of  the  three  inch 
pipe  carrying  the  fumes  into  the  tank  had  fallen  into 
the  valve,  and  this  prevented  it  from  being  closed.  The 
sole  use  of  the  valve  was  to  open  the  pipe  at  the  bot- 
tom of  the  tank  and  thus  permit  the  water  to  run  off 
into  the  sewer.  Searing  told  Hickish  to  let  it  go  imtil 
morning;  that  there  were  steamfitters  whose  duty  it 
was  to  make  this  repair,  but  Hickish  said  **No,  the 
place  will  be  full  of  fumes ; "  so  he  took  a  ladder  and 
with  the  help  of  Searing  got  the  manhole  open, — ^put 
a  ladder  down  the  inside  of  the  tank  and  went  down  to 
remove  the  piece  of  pipe  which  had  fallen  into  the 
valve.  He  told  Searing  to  get  a  wire.  Searing,  after 
going  part  way  down  the  ladder  on  the  outside,  went 
back  up  to  find  out  what  kind  of  a  wire  Hickish  wanted. 
While  looking  down  into  the  tank  Searing  saw  Hickish, 
who  had  got  down  near  the  bottom  of  the  ladder  slip 
off  to  one  side  and  fall  over  in  the  tank. 

Searing,  who  then  thought  Hickish  was  stimned,  got 
down  part  way  into  the  tank  and  called  to  Hickish  who 
did  not  answer.  He  had  a  queer  feeling  come  over  him 
as  though  in  a  close  place ;  he  got  out  on  top  of  the  tank 
and  called  to  one  Frank  Peal,  who  was  in  charge  of  the 
rendering  tanks  in  the  adjoining  building;  Peal  came 
but  went  back  to  the  boiler  room  and  called,  *'Come 
on  boys. ' '  Returning  with  a  hook  and  rope,  Peal  with 
Searing,  the  two  being  then  together  on  top  of  the  tank, 
tried  to  slip  a  knot  over  Hickish 's  leg  and  started  to 
raise  him.  At  this  point  Voss  appeared;  he  came  up 
on  the  tank  and  soon  went  down  on  the  inside  and  slip- 
ped the  rope  under  Hickish 's  shoulders,  and  then  he 
fell  over.  Hickish 's  body  was  drawn  up  and  then 
Voss  %  but  both  were  dead. 

Appellant  seeks  a  reversal  of  the  judgment  against 


520  ApPKTiTiATE  COTJBTS  OF  IlLINOIB. 

Voss  V.  Morris  &  Co.,  169  lU.  App.  514. 

it,  and  contends,  among  other  things,  that  it  was  not 
guilty  of  the  negligence  which  was  the  proximate  cause 
of  the  injury  to  Voss ;  that  Voss  was  injured  while  at- 
tempting to  rescue  HicMsh  from  a  perilous  position, 
and  that  his  estate  cannot  recover  unless  appellant 
was  guilty  of  negligence  in  causing  Hickish's  peril  or 
was  guilty  of  negligence  toward  Voss  after  he  began 
the  attempt  to  relieve;  that  Voss  voluntarily  assisted 
in  the  work  of  rescue  without  any  legal  obligation  to 
do  so  and,  therefore,  it  was  at  his  risk;  that  Voss  as- 
sumed the  risk  of  entering  the  tank,  and  was  injured 
solely  because  of  his  own  contributory  negligence ;  that 
no  order  was  given  Voss  to  undertake  the  effort  which 
cost  his  life  by  any  one  authorized  to  give  any  such 
order;  that  there  is  no  duty  imposed  by  law  on  the 
master  to  warn  the  servant  as  to  dangers  which  are 
open  to  the  knowledge  or  observation  of  a  person  of 
ordinary  intelligence ;  that  where  it  is  sought  to  recover 
because  the  injured  was  ordered  into  a  dangerous 
place,  he  must  show:  (1)  That  he  was  acting  in  obedi- 
ence to  an  order;  (2)  that  the  one  giving  the  order  was 
his  superior,  whose  authority  he  was  required  to  obey ; 
(3)  that  the  danger  was  known  to  such  superior,  or  by 
exercise  of  reasonable  care  should  have  been  known 
by  him;  (4)  that  the  injured  party  did  not  know,  and 
by  the  exercise  of  reasonable  care  should  not  have 
known,  of  the  danger;  (5)  that  the  injured  person  was 
free  from  negligence ;  that  the  court  erred  in  admitting 
and  rejecting  evidence  and  in  giving,  refusing  and 
modifying  instructions.  These  various  contentions  are 
severally  met  and  denied,  or  else  their  applicability  to 
the  case  at  bar  is  controverted  by  appellee.     ^ 

We  have,  with  great  care,  gone  through  the  testi- 
mony as  abstracted,  and  have  considered  the  instruc- 
tions as  well  as  the  various  rulings  of  the  court  below, 
of  which  complaint  is  made,  and  have  reached  the  con- 
clusion that  the  judgment  of  the  court  cannot  stand. 
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In  the  extended  consideration  of  the  case  which  we 
have  given  it,  we  haVe  been  aided  by  the  elaborate  and 
able  printed  briefs  and  arguments  of  counsel  for  both 
sides,  and  their  helpful  oral  arguments. 

In  view  of  the  conclusions  we  have  reached,  it  will 
not  be  necessary  to  discuss  all  the  questions  raised  by 
appellant.  Counsel  for  appellee,  in  his  argument,  nar- 
rows the  controversy  by  stating  his  contention  to  be 
that  it  is  immaterial  whether  Hickish  acted  with  or 
without  authority  when  he  went  into  the  tank,  or 
whether  defendant  was  or  was  not  negligent  toward 
Hickish.  He  does  contend,  however,  that  Voss  was  not 
a  volunteer,  and  did  not  assume  the  risk  of  injury ;  nor 
was  he  guilty  of  contributory  negligence, — because 
Searing  had  ample  notice  of  the  danger,  was  a  foreman 
and  had  authority  to  and  did  order  or  request  Voss  to 
go  down  into  the  tank  where  he  received  his  fatal  in- 
jury. 

The  abstract  and  briefs  disclose  a  long  and  persistent 
controversy  as  to  whether  Searing  was,  as  contended 
by  the  appellant,  a  mere  watchman,  or  was,  in  fact,  in 
general  charge  of  the  men  and  with  such  duties  toward 
them,  and  in  the  conduct  of  the  business,  as  constituted 
him  a  foreman  in  fact.  Appellee  did  not  attempt  to  es- 
tablish Searing's  authority  by  direct  evidence,  but  ex- 
amined ten  witnesses  at  length  as  to  acts  of  Searing 
while  they  were  employed  by  appellant,  and  having 
more  or  less  bearing  upon  the  question  of  Searing's 
authority, — real  or  apparent.  A  careful  reading  of 
this  testimony,  including  all  that  was  said  by  the  wit- 
nesses which  modified  their  statements  relied  on  to 
show  his  authority,  and  of  the  testimony  on  behalf  of 
appellant  bearing  upon  the  question,  leaves  us  in  great 
doubt  whether  the  jury  were  justified  in  thinking  it 
proved  that  Searing  was  in  any  real  sense  a  foreman, 
whose  orders  Voss  was  bound  to  obey. 

We  think,  too,  the  testimony  warrants  the  conclusion 
which  counsel  for  appellee  apparently  accepts,  that  ap- 
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pellant  was  not  guilty  of  any  negligence  toward  Hick- 
ish,  and  that  the  decisive  question  in  the  case  is, — ^was 
appellant  guilty  of  negligence  toward  Voss,  proximate^ 
ly  causing  the  fatal  injury? 

Of  course,  appellee  contends  not  only  that  Searing 
was  a  foreman  over  Voss,  whose  orders  Voss  must 
obey,  but  that  Searing,  as  such  vice  principal,  with 
knowledge  of  the  danger  which  Voss  lacked  and  could 
not  have  had  in  the  exercise  of  his  powers  of  observa- 
tion and  reason,  gave  Voss  an  order  to  go  down  into 
the  tank,  as  a  result  of  obeying  which  order  Voss  lost 
his  life. 

Upon  the  Important  question  as  to  what,  if  any,  or- 
der was  given  Voss  by  Searing,  the  record  contains 
the  testimony  of  four  witnesses,  of  which  three, — ^Mat- 
thew Zimmer,  George  Segar,  and  Frank  Peal, — ^were 
called  by  appellee,  and  Searing  only  by  appellant. 

Matthew  Zimmer  testified  concerning  this  phase  of 
the  affair :  *  *  Searing  got  on  top  of  tank.  I  followed  him 
with  rope.  When  I  got  to  the  top  the  manhole  in  tank 
was  open.  Only  Searing  and  I  were  on  top.  It  was 
dark  in  tank  so  I  took  lantern  and  dipped  it  in  man- 
hole to  see  if  I  could  see  him.  The  light  flickered.  I 
took  it  out  and  said,  *A1,  I  cannot  go  down;  I  am  a 
cripple.^  Before  that  nothing  had  been  said  about 
going  down.  I  went  back  to  my  work  in  the  engine 
room.  Searing  was  only  one  left  on  top  of  tank.  While 
I  was  out  there  Segar  came  down  the  ladder.  Voss 
came  in  from  boiler  room.  Searing  was  on  top  and 
he  called,  'Come  up  Billy.'  At  that  time  didn't  hear 
Searing  say  anything  further  than  those  words. ' ' 

Segar  testified  that  on  the  night  of  the  accident, 
while  he  was  on  top  of  the  boiler,  he  heard  some  one, 
but  does  not  know  who,  ** holler"  that  Joe  fell  in  tank. 
When  he  got  through  with  his  boiler,  he  went  out  and 
saw  Searing  on  top  of  tank  and  all  he  said  was,  *'Joe 
fell  in.''  ** There  was  no  one  on  the  tank  there  but 
Searing  and  myself.    He  asked  me  if  I  would  go  down. 


Chicago — Fibst  District — April,  1912.        523 

Voss  V.  Morris  &  Co.,  169  111.  App.  514. 

I  studied  a  minute  and  said,  *Yes,  wait  till  I  get  my 
jumpers.'  "  He  started  down  the  ladder  and  about 
when  he  got  down  he  met  Billy  Voss.  He  then  **  holler- 
ed'' up,  *'Here,  Al.,  comes  Billy,  he  is  slimmer  than 
myself,  he  can  get  in  easier. "  *  *  So  Al.  said  *  Come  up, 
Billy,'  and  he  went  up  to  top  of  tank  where  Searing 
and  Frank  Peal  then  were."  On  cross-examination 
he  said:  '* Looked  at  them,  but  did  not  stay  long 
enough  to  know  what  they  intended  to  do.  *  *  *  There 
was  a  good  deal  of  excitement  on  there  about  that 
time.  Someone  called,  *  Joe  fell  in  tank.'  *  *  *  Every- 
body was  making  suggestions.  Some  of  others  told 
others  to  do  something;  they  all  made  suggestions 
there.  •  •  *  Peal  made  some  suggestions." 

Peal  testified,  after  describing  details  as  to  Hickish : 
"Searing  *  hollered'  and  I  came  out.  Asked  me  to 
come  out  and  help  him  get  him  out.  *  *  *  We  tried  to 
get  him  out.  *  •  •  Had  a  hook  on  rope;  think  we  got 
it  around  him, — not  sure.  *  •  •  I  went  down  to  boiler 
room  and  asked  to  get  him  out.  Didn't  speak  to  any 
one  in  particular.  Don't  remember  whether  Searing 
was  up  there  on  tank  when  Voss  got  there  or  not.  He 
was.  on  the  ground  or  on  tank.  After  Voss  went  up 
there,  I  went  up ;  I  wanted  to  put  rope  around  Voss  to 
get  him  down  in  tank.  I  took  rope  and  tied  it  around 
Voss.  *  *  *  The  rope  was  a  long  one  and  I  tied  middle 
of  it  around  him  so  as  to  get  a  chance  to  put  end  of 
it  around  Hickish.  *  *  *  Voss  tied  rope  around  Hickish 
and  fell  over."  On  cross-examination,  he  said  that  he 
did  not  hear  Searing  give  any  orders  on  the  night 
of  the  accident.  * '  On  top  of  tank  when  Voss  was  there 
about  to  go  in.  Searing  did  not  tell  Voss  to  go  into 
tank.  Voss  ran  up  there  himself.  Started  to  go  down 
tank.  I  told  Voss,  *Wait  a  minute  until  I  put  this 
rope  around  you.'  He  didn't  wait  nor  give  me  time 
and  rope  was  put  around  him  very  loosely.  Didn't 
have  time  to  tie  it." 

Searing,  a  witness  for  appellant,  testified  as  to  this 
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phase  of  the  case :  ' '  I  got  out  on  top  of  tank  and  call- 
ed for  Frank  Peal  to  come  down  and  help  me,  that 
Joe  had  fallen  into  tank,  and  Peal  came  down.  We 
couldn  't  do  anything  without  some  rope,  and  he  went  to 
boiler  room.  Heard  him  *  holler,'  *Come  on,  boys,*  or 
something  like  that.  Peal  ligrought  a  hook  and  some- 
body had  thrown  a  rope.  Peal  and  I  were  on  top  of 
tank.  Voss  then  came  up  on  tank,  pushed  me  to 
one  side,  started  to  go  down  in  tank,  and  Peal  told  him 
not  to  go  down  in  tank.  Peal  said,  *  Don't  go  down, 
wait. '  He  was  going  down  without  anything  on  him, 
without  a  rope  or  anything.  Someone  tied  a  rope 
around  him  and  he  went  down  tank.  Didn  't  tell  or  ask 
Segar  to  go  down  in  tank  and  he  didn't  say  to  me  at 
any  time,  *  Here  comes  Billy.  He  is  slimmer  than  I  am, 
and  he  can  go  into  the  tank. '  I  didn 't  say  at  any  time, 
*Come  up  Billy.'  Didn't  tell  Voss  at  any  time  to  go 
into  tank.  First  I  knew  that  Voss  was  there,  was  when 
he  came  up  on  tank  alongside  of  me.  Hadn  't  seen  him 
before  that  evening.  After  Voss  got  up  there,  he 
started  right  down  in  tank  without  saying  a  word  to 
anybody."  On  cross-examination  said  he  might  have 
testified  at  Coroner's  inquest :  **I  had  ropes  and  hooks 
brought  and  tried  to  get  deceased  out  unsuccessfully, ' ' 
but  does  not  remember  using  such  words.  **Peal  and 
I  were  on  tank  on  opposite  sides  of  manhole,  stooping 
to  pull  up.  Voss  came  up  and  pushed  me  away  and 
started  to  go  down  tank.  Peal  told  him  to  put  rope 
around  him.  I  didn 't  say  anything  to  him  about  it.  I 
told  him  not  to  go  down  tank  at  all.  Don't  remember 
saying,  *  Don't  go  down  without  putting  rope  on  your- 
self.' " 

This  testimony  is  practically  all  there  was  given  on 
the  subject  of  the  alleged  order  of  Searing.  We  do  not 
think  the  evidence  in  the  case,  considered  in  its  entirety, 
and  with  all  reasonable  inferences  drawn  therefrom, 
supports  the  contention  of  appellee  that  Voss  was  act- 
ing under  orders.    Much  as  we  may  admire  his  sympa- 
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thy  for  a  friend  in  distress  and  his  personal  courage  in 
going  to  his  relief,  we  cannot  create  a  legal  liability 
against  appellant  upon  a  conjecture.  We  think  the 
witness,  Segar,  was  probably  correct  when  he  testified : 
''There  was  a  good  deal  of  excitement  on  there  about 
that  time.  Heard  three  or  four  people  talking  loud,  but 
not  the  boys  around  the  boiler  room.  Everybody  was 
making  suggestions.  Some  of  others  told  others  to  do 
something;  they  all  made  suggestions  there,  *  •  • 
Peal  made  some  suggestions." 

In  our  opinion,  the  testimony  fails  to  establish  any 
order  by  Searing,  as  foreman  or  vice  principal,  as  a 
result  of  obeying  which  Voss  lost  his  life, — ^and  fails 
to  show  that  appellant  was  guilty  of  any  actionable 
negligence  toward  Voss.  It  follows,  therefore,  that  the 
judgment  of  the  court  below  must  be  reversed. 

Judgment  reversed. 


John  H.  Lee  et  ah,  Appellants,  v.  Chicago  League  Ball 

Clttb,  Appellee* 

Qeii.No.  16,557. 

1.  iNjiTNCTiONS — what  not  enforceable  negative  covenant.  A  nega- 
tive eovenant  which  adds  nothing  to  a  previous  affirmative  covenant 
will  not  be  enforced  in  equity.  To  entitle  one  to  an  injunction  upon  the 
ground  that  it  is  to  enforce  merely  a  negative  covenan1|  the  covenant 
must  be  one  standing  out  by  itself,  a  epeeial  stipulation  separated  from 
the  rest  of  the  contract,  and  the  enforcement  of  whidi  would  not 
involve  the  specific  performance  of  the  entire  contract. 

2.  Specific  performance — what  essential  to  enforcement  of  contract. 
Whatever  may  be  the  law  elsewhere,  it  is  the  law  in  Illinois  that  before 
a  contract  will  be  specifically  enforced,  there  must  be  mutuality  in  the 
contract  so  that  it  may  be  enforced  by  either. 

Bill  in  equity.    Appeal  from  the  Circuit  Court  of  Cook  county;  the 
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Hon.  Julian  W.  Macs,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1910.  Affirmed.  Opinion  filed 
April  19,  1912.  Certiorari  denied  bv  Supreme  Court  (making  opinion 
final). 

Geobge  a.  Chritton,  for  appellants ;  Thomas  E.  D. 
Bradley,  of  counsel. 

WiLKERsoN  &  Cassels,  for  appellee;  Edwin  H.  Cas- 
SELs,  of  counsel. 

Mr.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court.  , 

This  appeal  brings  before  us  for  review  a  final  de- 
cree of  the  Circuit  Court  of  Cook  county,  dismissing 
appellants*  bill  for  want  of  equitable  jurisdiction. 

The  bill  alleges  that  on  the  12th  of  March,  1906,  ap- 
pellee, being  then  in  possession  of  certain  baseball 
premises  in  Chicago,  under  a  long  term  lease,  entered 
into  a  written  contract  with  one  Barrett,  granting  to 
him  and  his  assigns  the  right  to  place  in  certain  seating 
space  in  said  premises,  certain  cushion  seats  to  be 
equipped  with  coin  or  slug  operated  control  boxes, — 
the  income  from  which  was  to  be  divided  in  a  fixed  pro- 
portion between  the  parties.  Barrett  was  to  install 
3600  the  first  year,  and  thereafter  as  fast  as  conditions 
warranted, — ^was  to  fix  the  price  of  the  use  of  the 
'cushions  and  was  to  have  free  access  at  all  times  for 
the  purpose  of  installing,  maintaining  and  selling  said 
seats  and  collecting  from  the  coin  boxes,  etc.  Appel- 
lee agreed  to  co-operate  in  promoting  the  use  of  the 
seats  by  the  public.  The  agreement  was  in  terms  to 
continue  in  force  for  a  period  of  ten  years  and  con- 
tained a  clause  stating  ^Hhat  said  seats  shall  be  kept 
in  use  and  not  replaced,  removed  or  in  any  wise  ob- 
structed" by  appellee  during  the  period  of  the  agree- 
ment. Barrett's  interest  in  the  contract  subsequently 
became  vested  in  appellants. 
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The  bill  then  avers  the  installation  by  appellants  of 
about  3000  seats  during  the  first  year  of  the  contract  at 
an  expense  of  about  $10,000 ;  that  the  seats  were  used 
during  the  seasons  of  1906  and  1907  without  any  com- 
plaint as  to  being  satisfactory,  and,  in  fact,  were  dur- 
ing that  period  highly  commended  by  the  president  of 
appellee;  that  on  Saturday  and  Sunday,  January  4th 
and  5th,  1908,  without  consent  of  appellants  and  with- 
out giving  them  any  notice,  appellee  removed  a  large 
part  of  the  seats  and  threatened  the  removal  of  the 
others,  making  then  for  the  first  time  the  claim  that 
the  seats  were  not  satisfactory,  and  that  under  the 
contract  it  had  the  right  to  remove  them  and  terminate 
the  contract. 

The  bill  alleges  that  the  receipts  from  the  sale  of  the 
seats  varied  greatly,  and  that  it  is  impossible  to  accu- 
rately ascertain  the  damages  appellants  would  suffer 
from  the  removal  of  the  seats,  and  that  they  have  no 
adequate  remedy  at  law.  The  bill  prayed  for  an  ac- 
coxmting  and  an  injunction  against  the  removal  of  any 
more  seats. 

Upon  the  issues  being  made  up,  the  cause  was  re- 
ferred to  a  master,  who  took  proofs,  and  who  found 
and  reported  that  appellee 's  conduct  was  imjustifiable, 
and  that  the  real  reason  for  its  action  was  to  make 
more  money  for  itself  by  a  new  arrangement  of  the 
seating  system,  in  which  appellants  were  not  to  share, 
and  that  in  removing  the  seats,  appellee  committed  an 
unjustifiable  breach  of  the  contract.  The  master,  how- 
ever, reported  as  conclusions  of  law : 

**  (A)  Under  the  decisions  of  the  Supreme  Court  of 
Illinois  the  complainants  should  be  remitted  to  their 
remedy  at  law. 

(B)  Complainants'  damages,  while  diflBcult  of  as- 
certainment, are  not  sufficiently  so  to  warrant  the  inter- 
position of  a  court  of  equity. 

(C)  A  court  of  equity  cannot  grant  the  complain- 
ants the  injunctive  relief,  or  any  part  of  it,  prayed  for, 
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for  the  following  reasons :  Said  contract  relates  only 
to  personal  property,  and  requires  the  continuous  ren- 
dition by  complainants  of  personal  services  for  a 
period  of  years,  and  there  is,  under  the  terms  of  said 
contract,  no  mutuality  of  remedy. 

I,  therefore,  recommend  that  the  temporary  injunc- 
tion heretofore  issued  herein  be  dissolved,  and  that  the 
bill  of  complaint  herein  be  dismissed  at  complainant's 
cost. ' ' 

After  hearing  the  parties  upon  these  conclusions  of 
law  only,  the  court  sustained  the  conclusions  and  en- 
tered a  decree  in  conformity  therewith. 

There  is  no  substantial  controversy  between  the 
parties  as  to  the  facts.  It  is  not  contested  that  the 
contract  was  made  between  the  club  and  Barrett,  and 
that  his  rights  and  obligations  thereunder  were  duly 
assigned  to  and  assumed  by  appellants ;  that  pursuant 
to  the  terms  of  the  contract,  about  3000  of  the  seats 
were  duly  installed  and  were  operated  by  appellants 
for  two  years  without  complaint  on  the  part  of  appel- 
lee ;  and  that,  at  the  expiration  of  two  years  of  the  life 
of  the  contract,  which  in  terms  provided  that  it  shonld 
be  in  force  for  ten  years,  appellee  removed  a  large  part 
of  the  seats  and  threatened  the  removal  of  the  re- 
mainder in  apparent  disregard  of  the  rights  of  appel- 
lants under  the  contract;  but  appellee  insists  that  no 
relief  can  be  granted  in  equity,  and  that  appellants 
must  seek  their  remedy  in  a  court  of  law.  And  this  is 
practically  the  only  question  before  us. 

A  proper  decision  of  this  question  necessitates  a 
careful  examination  of  the  rights  and  duties  of  the 
respective  parties  under  the  contract.  It  provides  that 
Barrett  shall  install  3600  seats,  using  every  endeavor 
to  do  so  as  soon  as  possible,  and  thereafter  to  continue 
to  install  such  seats  as  fast  as  conditions  may  warrant, 
equipped  with  coin-operated  or  slug-operated  control 
boxes, — ^he  to  have  a  percentage  of  the  proceeds  from 
the  use  of  the  cushion  seats,  which  vary  with  the  eon- 
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ditions  named, — ^Barrett  to  have  the  right  to  enter  upon 
the  premises  at  all  times  to  install,  maintain  and  in- 
spect the  seats,  and  for  the  purpose  of  selling  said  seats 
and  making  collections  from  the  coin  boxes,  or  doing 
any  other  work  or  duty  in  connection  with  said  seats, — 
Barrett  to  fix  the  price  for  the  use  of  the  cushions  and 
to  make  reports  to  the  club  of  the  sums  collected.  Both 
parties  agreed  to  co-operate  to  promote  the  use  of  the 
seats  by  the  public.  The  contract  further  provides  that 
*4t  is  further  understood  that  said  seats  shall  be  kept 
in  use  and  not  replaced,  removed,  or  in  any  wise  ob- 
structed by  the  second  party,  or  its  agents,  during  the 
period  of  this  arrangement,  *  *  *  which  shall  remain 
in  force  for  a  period  of  ten  years.  *  *  In  the  event  of  the 
bankruptcy  of  the  club  during  the  period,  Barrett  shall 
have  and  be  entitled  to  the  full  ownership  and  control 
of  the  seats,  with  privilege  of  removal  from  premises ; 
— both  parties  are  to  share  equally  in  net  proceeds 
from  any  advertisements  on  the  backs  of  cushions  or 
seats  furnished  by  Barrett  in  the  future. 

Appellants  do  not  claim  that  equity  would  have  juris- 
diction to  enforce  this  part  of  the  agreement,  except 
that  it  constitutes  a  '* negative  covenant,'*  which,  it  is 
said,  courts  of  equity  often  enforce  by  injunction.  But 
does  the  clause  constitute  a  '  *  negative  covenant ' '  in  the 
sense  in  which  that  expression  is  used  as  a  basis  of 
equitable  relief?  It  reads  as  follows:  *'It  is  further 
understood  that  said  seats  shall  be  kept  in  use  and  not 
replaced,  removed  or  in  any  wise  obstructed  by  the 
second  party  or  its  agents  during  the  period  of  this 
i^reement. ' ' 

We  think  the  words  *  *  and  not  replaced,  removed, ' ' 
etc.,  are  but  a  negative  form  of  expressing  the  preced- 
ing positive  averment  in  the  same  sentence,  *  *  that  said 
seats  shall  be  kept  in  use,"  and  that,  in  legal  contem- 
plation, they  add  nothing  to  the  affirmative  covenant, — 
**that  said  seats  shall  be  kept  in  use."  To  entitle  one 
to  an  injunction  upon  the  ground  that  it  is  to  enforce 
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merely  a  ** negative  covenant,'*  the  covenant  must  be 
one  standing  out  by  itself, — a  special  stipulation,  sep- 
arated from  the  rest  of  the  contract,  and  the  enforce- 
ment of  which  would  not  involve  the  specific  perform- 
ance of  the  entire  contract. 

In  this  case  to  enforce  the  so-called  *' negative  cove- 
nant, * '  is  to  enforce  the  affirmative  statement  of  it,  and, 
as  that  is  all  the  relief  which  would  be  given  by  a 
decree  for  specific  performance  of  the  contract,  it  can- 
not be  done.  The  court  clearly  could  not  decree  specific 
performance  of  the  covenants  of  appellant  **  to  continue 
to  install  seats  as  fast  as  possible,  and  as  fast  as  con- 
ditions may  warrant ; ' '  to  * '  sell  the  seats ; ' '  to  * '  fix  the 
price;"  to  make  ** collections  from  the  coin  boxes;'* 
continuously  operate  and  maintain  the  seats  for  the  reT 
mainder  of  the  ten  year  period  of  the  contract. 

Contracts  which  relate  to  personal  property  only, 
and  those  requiring  continuing  personal  services  ex- 
tending through  a  series  of  years,  will  not  be  specif- 
ically enforced.  Harley  v.  Sanitary  District  of  Chicago, 
54  111.  App.  337 ;  Grape  Creek  Coal  Co.  v.  Spellman,  39 
111.  App.  630. 

Whatever  may  be  the  law  elsewhere,  it  is  the  law  in 
Illinois  that  before  a  contract  will  be  specifically  en- 
forced, there  must  be  mutuality  in  the  contract  so  that 
it  may  be  enforced  by  either,  and  as  this  contract  could 
not  have  been  specifically  enforced  by  appellee,  the  Chi- 
cago League  Ball  Club,  it  cannot  be  so  enforced  by 
appellants.  Ulrey  v.  Keith,  237  111.  284;  Welty  v. 
Jacobs,  171  111.  624,  630.    , 

Moreover,  if  an  injunction  were  to  be  issued  in  this 
case,  it  would  necessarily  be  upon  condition  that  appel- 
lants continue  to  perform  their  contract,  and  it  would 
be  enforcing  a  contract  concerning  only  personal  prop- 
erty and  personal  property  rights.  This  is  not  the 
proper  function  of  a  court  of  equity. 

The  decree  of  the  lower  court  must  be  affirmed. 

Decree  affirmed. 
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Lanra  Mitchell  et  al.,  Defendants  in  Error,  v.  C.  C.  Heisen, 

Plaintiff  in  Error. 

Gen.  No.  16,583. 

Damaoxs — who  may  recover  for  wrongful  conversion.  Only  the  owner 
of  personal  property  unlawfully  converted  can  recover  the  resulting 
damages.     Several  owners  cannot  recover  jointly  in  the  same  action. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hxnby  C. 
BEiTLxa,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1910.  Beversed  and  remanded.  Opinion  filed  April 
19,  1912. 

Hammokd,  Macon,  Davidson  &  O  'Donnell,  for  plain- 
tiflf  in  error. 

Ela,  Gboveb,  Mabch  &  Eckebt,  for  defendants  in 
error. 

Mb.  Pbbsiding  Justice  Baldwin  delivered  the  opinion 
of  the  court. 

Defendants  in  error  occupied  a  flat  in  Chicago  under 
a  written  lease  to  one  of  them  (Henry),  from  plaintiff 
in  error,  Heisen,  the  owner.  Heisen  desired  to  secure 
possession  of  the  flat  so  he  might  erect  a  new  building 
on  the  premises.  The  Mitchells  became  delinquent  in 
their  rent,  and  Heisen,  through  his  agent,  took  posses- 
sion of  and  stored  their  household  furniture,  wearing 
apparel,  etc.,  under  a  distress  warrant  for  rent,  but  this 
warrant  was  never  filed  with  any  justice  of  the  peace, 
or  clerk  of  a  court  of  record,  as  required  by  law.  A 
few  days  after  the  seizure  and  storage  of  the  goods, 
Heisen  offered  to  return  them,  and  he  contends  that 
Mitchell  refused  to  accept  them,  claiming  that  he  had 
no  place  to  put  them ;  while  the  Mitchells  contends  they 
refused  to  accept  them  because  they  saw  the  property 
in  defendant's  storeroom,  and  ascertained  it  was  wet 
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and  in  bad  condition,  and  besides  Heisen  required  them 
to  release  him,  upon  receiving  the  goods. 

The  Mitchells  brought  suit  in  the  Municipal  Court  of 
Chicago  to  recover  the  value  of  the  goods  in  question. 
A  jury  trial  was  had,  resulting  in  a  verdict  "for  the 
plaintiff,"  and  assessing  ^'the  plaintiff's  damages"  at 
the  sum  of  $395.90,  upon  which  judgment  was  entered- 

At  the  trial  it  was  admitted  that  the  Mitchells  owed 
for  the  February  rent  at  the  time  the  goods  were  seized, 
and  that  they  made  no  demand  on  Heisen  for  the  re- 
turn of  the  goods.  It  appeared  that  Mitchell  filed  a 
schedule  claiming  most  of  the  property  in  question  as 
his  own,  and  claiming  it  to  be  exempt;  whereupon 
Heisen  tendered  the  property  back. 

The  record  is  in  hopeless  confusion  as  to  whether 
one  or  both  the  Mitchells  were  tenants, — ^whether  one 
or  both  owned  or  had  the  joint  use  of  the  property, — 
and  whether  the  verdict  was  intended  to  be  in  favor  of 
one  or  the  other  or  both.  It  does  appear,  however,  in 
the  testimony  of  Henry  Mitchell  himself  that  quite  a 
number  of  the  items  in  the  list  belonged  to  his  wife,  and 
an  inspection  of  the  list  corroborates  the  witness,  for 
the  articles  in  question  (silk  skirts,  underskirts,  waists, 
chemises,  etc.),  were  clearly  for  the  use  of  a  female. 
Mitchell  testifies  that  the  value  of  the  articles  belonging 
to  his  wife  aggregated  about  $68.  Mrs.  Mitchell  con- 
firmed his  testimony  as  to  her  ownership  by  describing 
some  of  the  property  taken  as  ''my  property'* — **my 
clothes, ' '  etc. 

It  is  clear  that  this  verdict  and  judgment  cannot 
stand.  Neither  could  recover  for  damages  sustained 
by  the  unlawful  seizure  of  property  belonging  to  the 
other,  unless  there  were  some  arrangement  between 
them  by  which  the  property  was  jointly  used,  and  even 
then,  the  measure  of  damages  would  be  the  injury  they 
sustained  by  being  deprived  of  its  use. 

If  the  testimony  upon  a  subsequeAt  trial  or  trials 
shall  show  the  taking  to  have  been  unlawful  and  to 
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amonnt  to  a  conversion,  then  each  of  defendants  in 
error  may  be  entitled  to  recover  the  value  of  so  much 
of  the  property  thus  taken  as  he  or  she  owned,  but  not 
in  a  joint  action.  If,  however,  the  evidence  shall  show 
that,  by  some  arrangement  between  them,  they  were 
entitled  to  the  joint  use  of  the  property  (though  not 
to  its  ownership),  then  the  measure  of  damages  would 
be. the  injury  they  sustained  by  being  deprived  of  its 
use. 

The  judgment  of  the  court  below  will  be  reversed  and 
the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


^Frank  C.  Pratt,  Defeiidaiit  in  Error,  y«  John  Worthingtoii, 

Plaintiff  in  Error. 

Qefl.No.  16,610. 

1.  Deceit — what  not  essential  to  recover  where  loan  made  through 
fraudulent  representations  of  agent.  If  a  party  make  a  loan  relying 
upon  representations  made  by  his  agent,  he  may  recover  of  such  agent, 
if  snch  representations  were  false  and  fraudulent,  without  first  en* 
forcing' the  security  given  upon  the  making  of  the  loan. 
^  2.  Statute  of  Limitations — effect  of  concealment.  If  the  cause  of  ^ 
action  be  fraudulently  concealed  from  the  plaintiff  the  statute  does  not 
begin  to  run  until  the  existence  of  the  cause  of  action  is  discovered  by 
the  plaintiff. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  W. 
Houston,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1910.     Affirmed.     Opinion  filed  April  19,  1912. 

Adams^  Bobb  &  Adams,  for  plaintiff  in  error. 
William  E.  0  'Neill,  for  defendant  in  error. 
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Mb.  Pbbsiding  Justice  Baldwin  delivered  the  opinion 
of  the  court. 

Defendant  in  error,  Pratt,  brought  an  action  of  the 
fourth  class  in  the  Municipal  Court  of  Chicago  to  re- 
cover damages  from  plaintiff  in  error,  Worthington, 
for  alleged  fraudulent  representations  in  the  matter  of 
a  loan  of  $500.  The  trial  resulted  in  a  verdict  and  judg- 
ment against  Worthington  for  $500. 

It  appears  that  in  August,  1903,  Worthington,  who 
had  theretofore  made  loans  for  Pratt,  applied  to  him 
for  $5jK),  which  he  said  he  would  loan  to  one  Robert 
L.  Jja,m^  who  was  perfectly  responsible,  and  the  money 
would  IwB  well  secured  upon  real  estate  owned  by  Lane 
worth  tftree  or  four  times  the  amount  of  the  loan. 
Pratt  furnished  the  money  and  subsequently  received 
from  Worthington  a  principal  note  for  the  amount,  dat- 
ed August  20, 1903,  due  one  year  after  date,  and  signed 
by  Robert  L.  Lane,  together  with  a  trust  deed  executed 
by  him,  purporting  to  convey  as  security  a  lot  in  Mor- 
gan Park.  TTpon  the  maturity  of  the  note,  August  20, 
1904,  Worthington  informed  Pratt  that  Lane  desired 
an  extension  f  pr  a  year ;  that  Lane  could  pay ;  that  *  *  the 
loan  was  well  secured, ' '  etc. ;  whereupon  Pratt  extended 
it  for  one  year,  as  he  did,  also,  on  August  20, 1905,  upon 
like  representations  from  Worthington.  Interest  was 
paid  upon  the  loan  up  to  the  installment  falling  due 
February  20,  1906,  for  the  preceding  six  months. 
Pratt,  who  lived  in  Chicago  when  the  loan  was  made, 
had  moved  to  Los  Angeles,  California,  and  the  record 
shows  seven  letters  from  Worthington  to  him,  between 
October  29,  1906,  and  August  24,  1908,  giving  reasons 
why  Lane  was  slow  in  paying,  and  assuring  Pratt  that 
the  money  would  surely  be  paid.  In  one  of  these 
Worthington  says  he  will  make  a  new  loan  to  Lane  so 
he  can  pay  up  Pratt,  and  in  one  dated  June  23,  1908, 
having  received  a  notice  from  Pratt's  lawyer,  O'Neill, 
that  he  must  take  up  the  Lane  paper,  Worthington 
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writes  Pratt  asking  if  it  *4s  satisfactory  to  you  to  have 
me  pay  O'Neill  this  money.'*  In  none  of  the  corre- 
spondence does  Worthington  suggest  the  fact  that  the 
indebtedness  was  really  his  own  instead  of  Lane's. 

The  testimony  disclosed  the  fact  that  on  August  20, 
1903,  the  lot  in  question  was  owned  by  Worthington 's 
wife.  With  her  he  joined  in  a  conveyance  on  that  date 
to  Lane,  who  executed  the  note  and  trust  deed  and 
then,  on  the  same  day,  reconveyed  the  lot  by  quit  claim 
to  Mrs.  Worthington;  Worthington  got  the  $500,  and 
paid  Lane  $5.00  for  his  services  in  the  matter.  There 
is  testimony  tending  to  show  that  the  lot  was  worth 
but  little  more  than  it  would  cost  to  foreclose  the  trust 
deed,  pay  tax  liens,  etc.,  encumbering  same.  The  evi- 
dence shows  that  Lane  was  accustomed  to  participate 
in  such  transactions  and  received  a  fee  of  $5.00  for 
each;  that  on  August  20,  1903,  his  liabilities  upon 
paper  of  this  sort  would  probably  amount  to  some- 
where between  $500,000  and  $750,000,  and  he  is  not 
certain  that  on  that  date  he  owned  any^real  estate  or 
was  solvent. 

It  is  contended  that  we  should  reverse  the  judgment 
against  Worthington  because  Pratt  was  guilty  of  negli- 
gence in  relying  upon  Worthington 's  representations; 
also  because  Lane  should  have  been  sued  upon  the 
note  or  the  trust  deed  should  have  been  foreclosed  to 
determine  how  much,  if  any,  loss  Pratt  had  sustained ; 
and  further  because  the  action  which  was  brought 
August  30,  1909,  was  barred  by  the  statute  of  limita- 
tions. 

It  appears  that  before  this  transaction  Worthington 
had  made  loans  for  Pratt,  and,  under  all  the  circum- 
stances shown,  we  think  Pratt  was  justified  in  acting 
upon  Worthington 's  representations.  Home  v.  Wal- 
ton, 117  HI.  130 ;  Endsley  v.  Johns,  120  111.  369. 

To  sustain  this  action,  we  do  not  think  it  was  neces- 
sary that  Lane  should  have  been  sued  upon  the  note, 
nor  that  the  trust  deed  should  have  been  foreclosed. 
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Such  a  course  might  properly  have  been  pursued,^  and 
more  delay  and  expense  caused ;  but  Worthington  was 
himself  the  debtor,  in  a  very  real  sense.  He  got  the 
money, — ^his  conduct  throughout  was  most  reprehen- 
sible ;  he  was  guilty  of  palpable  and  deliberate  fraud, 
and  it  is  this  fraud  upon  which  this  action  is  based. 
That  being  found  against  him,  we  think  the  evidence 
in  this  case  warrants  the  verdict  as  to  the  amount  of 
damages. 

It  is  conceded  in  the  briefs  that  the  cause  of  action 
accrued  August  20, 1903,  and  that  the  statute  provides 
that  actions  of  this  sort  must  be  brought  within  five 
years,  but  the  statute  in  terms  provides  an  exception : 
^'If  a  person  liable  to  an  action  fraudulently  conceals 
the  cause  of  such  action  from  the  knowledge  of  the 
person  entitled  thereto,  the  action  may  be  commenced 
at  any  time  within  five  years  after  the  person  entitled 
to  bring  the  same  discovers  that  he  has  such  cause  of 
action,  and  not  afterwards '*  (sec.  22,  chap.  83  Kurd's 
Bevised  Statutes  of  Illinois)  and  we  think  the  testi- 
mony in  this  case  brings  it  within  the  exception  named. 

By  virtue  of  the  Municipal  Court  Act,  cases  of  this 
class  are  to  be  disposed  of  without  formal  pleadings, 
and  both  that  court  and  this  are  directed  to  dispose  of 
such  actions  according  to  the  real  merits  of  the  contro- 
versy, and  in  such  manner  as  will  result  in  substantial 
justice  being  done  between  the  parties.  We  think  the 
judgment  of  the  court  below  embodied  that  result,  and 
it  will,  therefore,  be  affirmed. 

The  costs  of  the  additional  abstract  should  be  taxed 
against  plaintiff  in  error,  and  it  is  so  ordered. 

Judgment  affirmed. 
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Robert  Koehler,  Defendant  in  Error,  v.  John  C.  Glaum, 

Pkiintiff  in  Error. 

Oen.  No.  16,632. 

1.  FKaud— irften  representations  do  not  give  cattse  of  action. 
Alleged  fraudulent  representatioDS  which  relate  to  a  future  act  and 
not  to  an  exiating  fact  do  not  confer  a  cause  of  action  and  do  not 
constitute  a  defense  to  a  promissory  note. 

2.  Jttbqmxnts — what  essential  to  require  setting  aside,  by  confession. 
In  order  to  require  that  a  judgment  entered  by  confession  be  opened 
up  the  defendant  is  bound  to  make  a  clear  showing  that  he  had  a 
defense  to  the  action;  and  affidavits  setting  up  the  alleged  defense 
will  be  most  strongly  construed  against  the  defendant. 

3.  JusGMXNTS — when  not  set  aside  entered  hy  confession.  Such  a 
judgment  will  not  be  set  aside  to  enable  the  defendant  to  maintain 
a  cross  action. 

4.  JuDGMBNTS — wlien  refusal  to  set  aside,  entered  by  confession  not 
erroneous.  A  motion  to  racate  a  judgment  entered  by  confession  is 
addressed  to  the  sound  legal  discretion  of  the  trial  court  whose  action 
in  denying  it  will  not  be  reviewed  unless  it  appears  that  such  discretion 
has  been  abused. 

Judgment  by  confession.  Error  to  the  Municipal  C!ourt  of  Chicago; 
the  Hon.  William  N.  Cottbsll,  Judge,  presiding.  Heard  in  the 
Branch  Appellate  Court  at  the  October  term,  1910.  Affirmed.  Opinion 
ffled  April  19,  1912. 

Chables  F.  Vogel,  for  plaintiff  in  error. 

BuBENs,  FiscHBB  &  MossEB^  f or  defendant  in  error. 

Mb.  Pbbsiding  Justice  Baldwin  delivered  the  opinion 
of  the  court. 

This  case  is  brought  before  us  upon  a  writ  of  error, 
contending  that  the  Municipal  Court  of  Chicago  erred 
in  overruling  Glaum 's  motion,  supported  by  affidavits, 
to  vacate  a  judgment  for  $341  and  costs  entered  in 
that  court  in  favor  of  Koehler  upon  judgment  notes 
given  him  by  Glaum. 


538  Appellate  Cotjbts  of  Illinois. 

Koehler  v.  Glanzn,  169  HI.  App.  537. 

Five  affidavits  were  filed  in  support  of  the  motion, 
in  which  it  is  alleged  that  Koehler,  who  then  owned  a 
saloon,  induced  Glaum  to  buy  it  of  him  for  $1,000,  of 
which  amount  $700  was  paid  in  cash,  and  the  remain- 
ing $300  was  represented  by  judgment  notes;  that 
Koehler  falsely  represented  that  his  wife,  with  whom 
he  had  trouble,  was  coming  from  Grermany,  and  that  if 
he  could  sell,  he  would  at  once  leave  for  California; 
that  his  daily  sales  in  the  saloon  were  from  $35  to  $40 ; 
that  he  would  sell  all  interest  in  the  saloon,  including 
good  will,  and  would  not  go  into  the  saloon  business 
for  two  years. 

From  the  affidavits  it  appeared  that  on  the  night 
after  the  day  on  which  the  sale  was  made  and  Glaum 
took  possession  of  the  saloon,  Koehler  s^urreptitiously 
removed  certain  cases  of  whiskey  which  he  had  se- 
creted in  the  basement.  It  further  appeared  that  im- 
mediately after  selling  the  saloon,  Koehler  stated  to 
others  that  he  was  not  going  to  California,  but  would 
go  into  the  saloon  business  again,  and  that  within  three 
weeks  he  did  start  in  the  saloon  business  within  a 
block  and  a  half  of  the  saloon  he  bad  sold.  The  affi- 
davits further  charge  that  Glaum  *s  daily  sales  did  not 
exceed  $20,  and  that  Koehler  is  making  every  effort  to 
take  away  the  customers  of  the  saloon  he  sold.  The 
only  error  relied  upon  for  reversal  is  that  the  court 
erred  in  overruling  Glaum  *s  motion,  supported  by 
these  affidavits,  to  vacate  the  judgment  entered  by 
confession  upon  his  notes. 

Whatever  our  views  may  be  as  to  the  moral  phase 
of  Koehler'  conduct,  we  are  clear  that  upon  this  rec- 
ord, we  ought  not  to  reverse  the  action  of  the  court 
below.  The  affidavits  do  not  make  a  case.  For  ex- 
ample,— ^with  respect  to  the  earnings  of  the  saloon, — 
the  affidavits  charge  that  Koehler  said  its  daily  sales 
were  from  $35  to  $40 ;  but  it  is  not  denied  that  such  was 
the  fact.  It  is  no  contradiction  of  Koehler 's  statement 
to  say  that,  under  Glaum 's  management  (with  Koehler 
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competing  only  one  and  a  half  blocks  away),  the  sales 
were  only  $20  per  day.  Koehler 's  agreement  not  to 
engage  in  the  saloon  business  for  two  years,  being 
unlimited  as  to  locality  and  only  limited  as  to  time, 
was  void  as  against  public  policy.  The  alleged  fraudu- 
lent representations  by  Koehler  as  to  his  going  to  Cali- 
fornia related  to  a  future  act  not  an  existing  fact. 
This  is  not  sufficient.    Gage  v.  Lewis,  68  111.  604. 

In  the  lower  court  plaintiff  in  error  was  bound  to 
make  a  clear  showing  that  he  had  a  defense  to  the 
action,  with  his  affidavits  construed  most  strongly 
against  him.  Brunswick  v.  Hurley,  131  111.  App.  235 ; 
Chicago  Fire  Proofing  Co.  v.  Bank,  145  111.  481. 

Moreover,  what  plaintiff  in  error  really  sought  by 
his  motion  was  that  he  might  be  given  an  opportunity 
in  that  suit  to  interpose  a  cross  action  against  Koehler 
on  account  of  his  alleged  misconduct.  But  the  judg- 
ment by  confession  will  not  be  set  aside  merely  to 
enable  the  defendant  to  maintain  a  cross  action.  Boas 
V.  Heflfron,  40  111.  App.  652. 

If  he  has  a  cause  of  action  against  Koehler  plaintiff 
in  error  may  assert  it  in  a  new  suit. 

A  motion  to  vacate  a  judgment  entered  by  confes- 
sion is  addressed  to  the  sound  legal  discretion  of  the 
trial  court,  whose  action  in  denying  it  will  not  be  re- 
viewed unless  it  appears  that  it  had  been  abused. 
Evans  v.  Schriver  Laundry  Co.,  57  HI.  App.  150 ;  Blake 
V.  State  Bank  of  Freeport,  178  111.  182. 

Finding  no  such  error,  the  judgment  of  the  court 
below  will  be  affirmed.  '  .     , 

Judgment  ,affirmed. 


J 
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Louis  Bairn,  Defendant  in  Error,  v.  Cadillac  Automobile 
Company  of  Illinois,  Plaintiff  in  Error. 


Gen.  No.  16,672. 

Vbbdicts — when  not  disturbed  a»  against  the  evidence,  A  verdict 
will  not  be  set  aside  as  against  the  evidence  unless  dearlj  and  mani- 
festly so. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Stkphxn  A. 
FosTKR,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1910.  Affirmed.  Opinion  filed  April  19,  1912.  Be- 
hearing  denied  May  7,  1912. 

Bebtband  Lichtekbebgeb  and  Edwabd  B.  Witweb, 
for  plaintiff  in  error. 

P.  H.  Bishop^  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

Defendant  in  error,  Bairn,  brought  suit  against 
plaintiff  in  error,  Cadillac  Automobile  Company  of 
Illinois,  a  corporation,  in  the  Municipal  Court  of  Chi- 
cago, to  recover  for  damages  he  claimed  were  sus- 
tained to  an  automobile  purchased  by  him  from  it.  A 
jury  trial  was  had,  resulting  in  a  verdict  of  $434.50. 
Bairn  remitted  $20  from  the  verdict,  whereupon  judg- 
ment was  entered  for  $414.50.  Plaintiff  in  error  in- 
sists that  the  verdict  and  judgment  are  erroneous. 

It  appears  that  Bairn,  having  been  solicited  by  a 
salesman  of  the  company  to  purchase  a  new  car,  called 
at  its  place  of  business  where  he  met  the  salesman, — 
and  a  Mr.  Foster,  president,  and  a  Mr.  Fisher,  man- 
ager, respectively,  of  the  company.  A  sample  car  was 
on  the  floor  of  the  salesroom,  and  Baim  claims  that 
Foster  and  Fisher  represented  that  their  company  was 
a  manufacturer  of  the  cars,  and  that  the  car  he  was 
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ordering  should  be  like  the  sample  car  shown  him,  and 
he  further  says  that  when  the  car  was  received  at  the 
salesroom  and  he  went  to  get  it,  Foster  and  Fisher 
showed  him  the  car  and  told  him  that  *4t  is  in  perfect 
order.**  He  claims  that  he  then  paid  for  the  car  and 
took  it  away  and  kept  it  in  a  garage.  He  says  that  he 
used  the  car  about  twice  a  week  for  seven  or  eight 
weeks,  for  drives  of  approximately  ten  miles  each; 
and  then,  one  day  when  being  driven,  the  car  suddenly 
veered  to  the  right  (though  he  turned  the  steering 
wheel  to  the  left),  and  ran  into  a  ditch  and  was  badly 
damaged,  the  repairs  upon  which  cost  the  amount 
sued  for. 

Baim  contends  that  the  reason  why  the  machine  re- 
fused to  obey  the  steering  wheel  was  that  there  was 
no  key  in  the  slot  provided  in  the  hand  steering  wheel 
and  the  shaft  (over  which  the  wheel  fits)  which  guides 
and  controls  the  front  wheels, — and  that  this  condi- 
tion existed  when  the  machine  was  delivered  to  him, 
though  he  was  not  aware  of  it. 

Plaintiff  in  error  offered  in  evidence  the  original 
order  for  the  machine,  dated  March  13,  1909,  signed 
by  Baim  and  approved  by  Foster,  its  president.  Its 
witnesses  denied  the  alleged  representations  testified 
to  by  Baim,  and  strenuously  contended  that  the  claim 
that  the  car  h,ad  been  operated  for  the  time  and  in  the 
manner  described  by  Baim  with  the  key  lacking,  as 
claimed,  was  a  physical  impossibility. 

At  the  request  of  plaintiff  in  error,  the  court  struck 
from  the  record  and  withdrew  from  the  jury  the  testi- 
mony of  Baim  with  reference  to  any  representations 
as  to  the  quality  or  condition  of  the  automobile,  and 
as  to  whether  it  was  according  to  sample,  made  ver- 
bally to  him  at  the  store  of  the  company  by  any  offi- 
cer or  agent  of  the  company  at  the  time  of  the  sale, 
evidently  upon  the  theory  that  all  prior  negotiations 
and  representations  were  merged  in  the  written  order 
or  memorandum  of  sale. 
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Upon  this  action  Bairn  assigns  cross-errors,  and  be- 
sides he  insists  that  there  was  sufficient  evidence  be- 
fore the  jury  to  sustain  its  verdict  upon  the  theory 
that  the  company  represented  itself  as  the  manufac- 
turer of  the  car,  thus  raising  an  implied  warranty; 
and  also  that  there  was  an  express  warranty  that  the 
car  was  in  perfect  order  before  he  accepted  and  paid 
for  it;  and  that  the  car  was  defective  when  delivered 
to  him,  and  that  such  defect  was  the  direct  cause  of  the 
accident  with  its  resulting  injury  and  damages. 

After  a  careful  consideration  of  all  the  testimony, 
we  have  reached  the  conclusion  that  the  controlling 
questions  in  the  case  are  questions  of  fact  for  a  jury. 
In  the  light  of  the  expert  testimony  offered  on  behalf 
of  plaintiff  in  error,  and  of  such  knowledge  of  me- 
chanics as  may  be  called  common  knowledge,  it  is  pos- 
sible that  we  might  have  reached  a  different  conclusion 
than  was  reached  by  the  jury, — ^but  that  is  not  the  real 
test.  Instead,  it  is  our  duty  to  not  reverse  a  judgment 
and  verdict  upon  questions  of  fact  unless  we  find  that 
such  verdict  is  clearly  against  the  preponderance  of 
the  evidence. 

Upon  theory  and  in  the  light  of  the  expert  testi- 
mony that  such  a  thing  would  be  impossible,  it  does 
seem  hard  to  believe  it  possible,  that  the  key  or  pin 
connecting  and  making  rigid  the  steering  wheel  and 
the  shaft  controlling  the  front  wheels  could  have  been 
lacking  during  this  period  of  several  weeks  and  the 
machine  have  been  used  as  this  was  used.  But  either 
the  rebuttal  testimony  of  Bairn  regarding  the  tests  he 
made  with  the  machine,  without  the  key  or  pin  being  in, 
on  the  very  day  upon  which  he  testified  and  on  the  day 
before,  corroborated,  as  it  was,  by  the  testimony  of 
Brown,  must  be  ignored,  or  it  must  be  conceded  to  be 
possible. 

Witnesses  for  the  company  testified  that  it  would 
be  impossible  to  drive  the  car  without  the  key, — ^but 
the  jury  had  before  it  the  testimony  of  Baim  that  on 
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the  very  day  and  the  day  before  he  had  operated  the 
car  and  had  made  many  turns, — some  very  short  and 
very  difficult,  without  the  key  being  in  the  machine, 
and  this  testimony,  corroborated  by  an  apparently 
disinterested  witness,  and,  to  some  extent,  by  the  ex- 
hibits offered  in  evidence,  probably  influenced  the  jury 
to  give  the  verdict  it  did. 

The  jury  and  the  judge  below  had  the  great  advant- 
age of  seeing  and  hearing  the  witnesses, — of  observing 
their  intelligence,  and  their  deportment  upon  the  stand, 
— their  apparent  candor  and  frankness, — and  we  can- 
not say  that  the  evidence  so  clearly  predominates  in 
favor  of  plaintiff  in  error  that  we  are  at  liberty  to  set 
aside  the  judgment  upon  that  ground. 

Finding  no  reversible  error  the  judgment  will  be 
affirmed. 

Judgment  affirmed. 


People  of  the  State  of  Illinois,  Defendant  in  Error,  v. 
Henry  Pearman,  Plaintiff  in  Error. 

Gen.  No.  16,693. 

1.  Criminal  law — how  record  of  conviction  to  he  construed.  In 
criminal  as  well  as  in  civil  cases  all  parts  of  the  record  are  to  be  inter- 
preted together  so  as  to  give  effect  to  all,  and  an  apparent  deficiency 
in  one  place  may  be  supplied  by  what  appears  in  another. 

2.  ASSAUI.T — when  judgment  of  conviction  sufficient.  Held,  under 
the  record  that  the  judgment  of  conviction  in  this  case  was  sufficient 
when  the  entire  record  was  considered. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosba  Wslls, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1910.     Affirmed.     Opinion  filed  April  19,  1912. 
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W.  G.  Andebson,  for  plaintiff  in  error. 

John  E.  W.  Wayman,  for  defendant  in  error ;  2iACH 
HoFHEiMEBy  of  counsel. 

Mb.  Pbbsiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

This  writ  of  error  challenges  the  sufficiency  of  a 
judgment  imposing  a  punishment  of  eight  months  in 
the  House  of  Correction.  A  determination  of  the  ques- 
tion involved  necessitates  an  examination  of  the  whole 
record. 

It  appears  that  on  the  3rd  day  of  January,  1910,  a 
criminal  information,  consisting  of  one  count,  was  filed 
against  plaintiff  in  error,  charging  that  on  January  1, 
1910,  in  the  county  of  Cook  and  state  of  Illinois,  he 
'Mid  then  and  there,  with  a  certain  instrument,  com- 
monly called  a  revolver,  said  revolver  being  a  dan- 
gerous and  deadly  weapon,  without  any  considerable 
provocation  whatever,  and  under  circumstances  show- 
ing an  abandoned  and  malignant  heart,  unlawfully, 
wilfully  and  maliciously  make  an  assault  in  and  upon 
one  John  A.  Rivers,  with  intent  then  and  there  to  in- 
flict upon  the  person  of  said  John  A.  Rivers,  a  bodily 
injury,*' etc. 

On  the  same  day  Pearman  signed  and  filed  a  written 
waiver  of  a  jury  trial.  Subsequently  and  on  April  14, 
1910,  he  pleaded  not  guilty.  A  trial  was  then  had  be- 
fore the  court,  without  a  jury,  and  the  order  of  court 
recites  that  the  court  ''finds  the  defendant  guilty,  in 
manner  and  form  as  charged  in  the  information  here- 
in." 

In  the  judgment  order  it  is  recited  *'that  said  de- 
fendant, Henry  Pearman,  is  guilty  of  the  criminal 
offense  of  assault  with  a  deadly  weapon  with  an  intent 
to  inflict  a  bodily  injury,  on  said  finding  of  guilty." 

It  is  conceded  that  the  information  is  sufficient,  and 
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other  proceedings  are  regular,  but  we  are  asked  to  re- 
verse the  judgment  and  sentence  because  the  recitals 
in  the  judgment  order  fail  to  include  the  words, 
**  where  no  considerable  provocation  appears,  or  the 
circumstances  of  the  assault  show  an  abandoned  and 
malignant  heart." 

It  has  long  been  the  law  that  in  criminal,  as  well  as 
in  civil  cases,  all  parts  of  the  record  are  to  be  inter- 
preted together  so  as  to  give  effect  to  all,  and  an  ap- 
parent deficiency  in  one  place  may  be  supplied  by  what 
appears  in  another.  The  People  v.  Murphy,  188  HI. 
144;  Pointer  v.  United  States,  151  U.  S.  396. 

Indeed,  in  cases  cited  by  plaintiff  in  error,  it  is  said : 
**A  verdict  must  be  responsive  to  the  issue  and  must 
contain,  either  in  itself  or  by  reference  to  the  indict- 
ent,  every  material  fact  constituting  the  crime.  *  *  Hix 
V.  People,  157  111.  382. 

In  the  case  at  bar  the  one  count  of  the  information 
concededly  charged  the  offense  in  apt  language.  Upon 
Pearman's  plea  of  not  guilty  being  entered,  an  issue 
was  formed  and  upon  this  issue  the  court,  having  heard 
the  evidence,  **  finds  the  defendant  guilty,  in  manner 
and  form  as  charged  in  the  information  herein. ' »  *  *  * 
•By  reference  to  the  information,  which  consisted  of 
only  one  count,  **  every  material  fact  constituting  the 
crime"  as  required  in  Hix  v.  People,  supra,  was  made 
certain. 

The  other  cases  cited  by  counsel  for  plaintiff  in  erroi 
are  clearly  distinguishable  from  the  case  at  bar. 

It  is  not  contended  here  that  plaintiff  in  error  is 
innocent  of  the  crime  charged,  nor  that  the  sentence 
of  the  court  was  excessive, — ^nor  that  he  has  been 
denied  any  substantial  right.  Even  if  it  were  tech- 
nical error  (which  we  do  not  concede),  that  the  state 
failed  to  see  to  it  that  the  judgment  order  recited  all 
the  particulars  of  the  offense  charged  when  they 
already  are  fully  and  accurately  disclosed  by  the  rec- 
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ord,  it  is  such  error  as  has  not  resulted  in  any  injury 
to  the  plaintiff  in  error. 

The  judgment  of  the  court  below  will  be  aflSrmed. 

Judgment  affirmed. 


John  R.  O'Neill,  Appellee,  v.  City  of  Chicago,  Appellant. 

Geo.  No.  17,644. 

1.  Appeals  and  ebkors — what  does  not  estop  right  of  review.  By 
complying  with  an  order  entered  in  a  mandamus  proceeding  a  city  is  not 
estopped  to  assert  its  right  to  appeal  or  sue  out  a  writ  of  error. 

2.  Appeals'  and  ebbobs — effect  of  plea  of  release  of  errors.  A  plea 
of  release  of  errors  admits  that  there  are  errors  in  the  record  and 
proceedings,  but  such  a  plea,  if  adjudged  insufficient,  does  not  deprive 
the  pleader  of  the  right  to  join  in  error. 

3.  Appeals  and  ebbobs — when  plea  to  replication  fled  on  appeal 
carried  haclc.  If  a  plea  of  release  of  errors  filed  on  appeal  is  defective 
a  demurrer  filed  to  a  replication  interposed  to  such  a  plea  will  be 
carried  back  to  such  plea. 

4.  Municipal  corporations — authority  of  officers  exercising  powers 
conferred  by  ordinance.  An  officer  exercising  powers  conferred  by  ordi- 
nance can  have  no  other  or  greater  powers  than  those  prescribed  in  the 
ordinance  creating  the  office  and  prescribing  the  duties  of  the  in- 
cumbent. 

5.  Municipal  cobpobations — what  not  within  powers  of  corporation 
counsel.  Held,  that  the  corporation  counsel  of  the  city  of  Chicago  has 
only  such  powers  as  are  conferred  upon  him  by  ordinance  and  that  he 
has  no  power  to  waive  and  release  errors  in  litigation  which  has  pre- 
viously passed  into  judgment. 

Mandamus.  Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon. 
John  Gibbons,  Judge,  presiding.  Heard  in  the  Branch  Appenate 
Court  at  the  October  term,  1910.  Demurrer  carried  back  and  8n«- 
tained.     Opinion  filed  April  19,  1912. 

W.  H.  Sexton  and  Chakles  M.  Haft,  for  appellant. 
A.  B.  Gash,  for  appellee. 
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Mb.  Pbbsiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

This  case  must  be  disposed  of  upon  the  pleadings 
filed  in  this  court. 

In  April,  1911,  O'Neill  filed  his  petition  in  the  Cir- 
cuit Court  of  Cook  County  for  a  writ  of  mandamus 
to  compel  his  reinstatement  upon  the  police  force  of  the 
City  of  Chicago,  claiming  to  have  been  unlawfully 
dismissed  therefrom  on  the  25th  of  October,  1893.  Up- 
on a  hearing,  the  court  below  ordered  the  writ  to  is- 
sue on  the  13th  of  April,  1911,  directing  the  City  of 
Chicago  to  place  the  name  of  O'Neill  upon  its  pay 
roll  as  a  police  officer.  From  this  order,  the  city  ap- 
pealed to  this  court  and  assigned  errors  upon  the  rul- 
ing of  the  court  below. 

Subsequently,  appellee,  O'Neill,  filed  a  plea  in  this 
court  alleging  a  release  of  errors  by  the  city.  To  this 
plea,  the  appellant,  the  city,  filed  its  replication,  to 
which  appellee  demurred.  Upon  motion  of  appellant 
and  due  consideration,  the  demurrer  was  carried  back 
to  the  plea,  which  was  adjudged  bad,  and  appellee  took 
leave  to  file  an  amended  plea  of  release  of  errors, 
which  was  duly  filed  on  February  16,  1912.  To  this 
plea,  appellant  filed  its  replication  and  appellee  filed 
his  general  and  special  demurrer  to  this  replication. 

The  amended  plea  sets  up  the  laws  of  Illinois  and 
the  ordinances  of  Chicago,  which  create  the  office  of 
corporation  counsel.  By  the  terms  of  the  ordinance, 
it  is  provided  that  he  **  shall  be  the  head  of  the  law 
department  of  the  city,"  and  with  certain  assistants 
referred  to  he  shall  **  conduct  all  the  law  business  of 
the  city. ' '  The  plea  then  sets  up  by  proper  averments 
the  appointment  and  confirmation  of  the  corporation 
counsel  of  Chicago.  It  is  then  averred  that,  subse- 
quent to  the  judgment  of  the  court  below  and  before  the 
prosecution  of  the  appeal,  the  corporation  counsel 
prepared  a  release  of  the  city  from  any  claim  by  ap- 
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pellee  against  the  city  growing  out  of  his  discharge 
as  policeman  in  October,  1893,  which  release  said  cor- 
poration counsel  caused  to  be  executed  by  appellee, 
and  which  release  was  therein  said  to  be  in  considera- 
tion of  the  city  of  Chicago  waiving  all  right  to  appeal 
from  said  judgment,  etc.  It  was  further  averred  that 
the  alleged  release  was  under  seal  and  was  acknowl- 
edged by  appellee  before  a  notary  public;  that  it  was 
signed  by  appellee  in  triplicate  while  in  the  possession 
of  the  corporation  counsel,  one  copy  being  by  him 
deposited  with  the  secretary  of  the  Civil  Service  Com- 
mission of  the  city, — one  with  the  secretary  of  the 
Police  Department  of  the  city,  and  one  copy  retained 
by  said  corporation  counsel. 

The  replication  to  this  plea  denied  that  it  released 
to  appellee  any  of  the  errors  in  the  record  and  pro- 
ceedings,— did  not  waive  its  right  to  appeal;  that  it 
did  not  by  its  corporation  counsel  prepare  said  re- 
lease, but  avers  that  such  alleged  release  was  never 
seen  by  nor  in  the  possession  of  its  corporation  coun- 
sel, nor  had  he  any  notice  of  its  existence ;  avers  that 
on  May  1,  1911,  the  city  council  passed  a  resolution  in 
the  preamble  of  which  it  was  recited  that  such  a  re- 
lease of  the  city  of  Chicago  from  all  claims  for  salary 
and  compensation  accruing  to  him  since  October,  1893, 
was  executed  by  appellee  and  placed  in  the  hands  of 
the  corporation  counsel, — that  said  release  recited  that 
it  was  given  in  consideration  of  appellant's  consent- 
ing to  waive  its  right  of  appeal  from  the  judgment 
order  of  April  13, 1911,  etc.,  and  directing  the  corpora- 
tion counsel  to  return  to  appellee  the  instrument  in 
the  preamble  referred  to;  resolving  that  the  city  do 
not  comply  with  the  judgment  order  of  the  Circuit 
Court  and  directing  its  corporation  counsel  to  pro- 
cure the  annulment  of  the  said  order  by  appeal,  or 
otherwise,  etc. 

The  special  grounds  of  the  demurrer  are  that  the 
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replication  is  contradictory,  and  that  it  does  not  an- 
swer the  whole  plea  bnt  only  a  part  of  it. 

We  think  these  supposed  objections  to  the  replica- 
tion are  more  apparent  than  real,  and  that  the  replica- 
tion is  substantially  good.  Carrying  the  demurrer 
back  to  the  amended  plea  of  release  of  error,  how- 
ever, as  we  are  asked  to  do,  we  have  to  consider  the 
question  as  to  the  right  of  the  corporation  counsel  to 
bind  the  city  by  his  acts. 

In  substance,  the  amended  plea  of  release  of  errors 
is  based  upon  the  contention  that  the  acts  of  its  cor- 
poration counsel,  alleged  in  said  amended  plea,  and 
which,  for  present  purposes,  must  be  taken  as  truly 
stated,  are  binding  upon  appellant, — ^for  it  cannot  be 
contended  that,  by  compliance  with  the  judgment  or- 
der complained  of,  the  city  is  estopped  to  assert  its 
right  to  appeal  or  sue  out  a  writ  of  error.  Kuttner 
V.  Haines,  135  111.  382;  Markley  v.  City  of  Chicago, 
167  HI.  626. 

We,  therefore,  come  to  a  consideration  of  the  duties 
and  powers  of  the  corporation  counsel. 

The  amended  plea  of  release  of  errors,  which  we  are 
now  considering,  avers  that  Section  74,  Art.  6,  Chap. 
24,  Statutes  of  Illinois,  provides  that  the  city  council 
may  provide  for  the  appointment,  by  the  mayor,  of  a 
corporation  counsel,  etc.,  and  that  by  Sees.  73,  74,  77, 
78,  79,  80,  82  and  85  of  the  Municipal  Code  of  Chicago, 
as  compiled  in  1905,  it  is  provided  that : 

''There  is  hereby  established  an  executive  depart- 
ment of  the  Municipal  Government  of  the  City  which 
shall  be  known  as  the  Department  of  Law  and  shall 
embrace  the  corporation  counsel.  *  *  *  There  is  hereby 
created  the  office  of  the  Corporation  Counsel.  He  shall 
be  appointed  by  the  Mayor  by  and  with  the  consent 
and  advice  of  the  City  Council  and  shall  be  the  head 
of  the  Law  Department  of  the  city;  *  *  *  He  shall 
superintend  and  with  the  assistance  of  the  city  at- 
torney and  prosecuting  attorney  conduct  all  the  law 


550  Appellate  Coubts  of  Illinois. 

O'NeiU  V.  City  of  Chicago,  169  HI.  App.  546. 


business  of  the  city.  He  shall  employ  an  attorney 
whose  office  shall  be  at  the  headquarters  of  the  fire 
department  and  who  shall  be  known  as  the  fire  depart- 
ment attorney.  •  •  •  The  Corporation  Counsel  shall 
keep  or  cause  to  be  kept  in  proper  books  to  be  provid- 
ed for  that  purpose,  a  register  of  all  actions  in  court, 
prosecuted  or  defended  by  his  office  and  all  proceed- 
ings had  therein ;  such  books  shall  at  all  times  be  open 
to  the  inspection  of  the  Mayor,  Comptroller,  or  any 
member  or  committee  of  the  City  Council.  The  corpo- 
ration counsel  shall  draft  such  ordinances  as  may  be 
required  of  him  by  the  City  Council  or  by  any  Com- 
mittee thereof,  •  *  •  The  corporation  counsel  shall 
when  required  so  to  do  furnish  written  opinions  upon 
subjects  submitted  to  him  by  the  Mayor  or  the  City 
Council  or  by  the  head  of  any  department.  •  *  *  Upon 
the  expiration  of  his  term  of  office  without  his  resigna- 
tion thereof  or  removal  therefrom,  the  corporation 
counsel  shall  forthwith  on  demand,  deliver  to  his  suc- 
cessor in  office  all  deeds,  leases,  contracts,  books  and 
papers  in  his  hands  belonging  to  the  city,  *  •  *  and  all 
papers  or  information  in  actions  prosecuted  or  defend- 
ed by  him  then  pending  and  undetermined,  together 
with  his  register  thereof  and  all  proceedings  therein." 

It  then  avers  the  proper  appointment  and  confirma- 
tion of  the  corporation  counsel  of  the  City  of  Chicago. 

It  thus  appears  that  the  office  is  not  a  statutory  one, 
but  is  one  created  by  ordinance.  It  follows,  therefore, 
that  the  officer  thus  provided  for  can  have  no  other  or 
greater  powers  than  those  provided  in  the  ordinance 
creating  the  office  and  prescribing  the  duties  of  the 
incumbent.  Nowhere  do  we  find  any  provision  in  the 
ordinances  of  the  city  of  Chicago,  giving  authority  to 
the  corporation  counsel  of  said  city  to  settle  or  adjust 
and  compromise  any  claims  against  said  city;  and  to 
hold  that  he  could,  after  trial  and  rendition  of  judg- 
ment, release  and  waive  errors  in  the  litigation  which 
constituted  a  right  or  asset  in  favor  of  the  city,  would 
be  equivalent  to  authorizing  him  to  settle  and  compro- 
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mise  claims  against  it  or  in  its  favor.  As  to  matters 
of  litigation,  to  which  the  city  is  a  party  or  in  which 
it  has  an  interest,  he  has  no  larger  powers  to  bind  it 
than  would  any  other  attorney  have  in  the  case  of  an 
individual. 

We  think  it  clear  that  the  ordinances  of  the  city  of 
Chicago  thus  referred  to  in  the  amended  plea  of  re- 
lease of  errors  do  not  confer  authority  upon  the  corpo- 
ration counsel  to  waive  and  release  errors  in  litiga- 
tion which  has  previously  passed  into  judgment.  Upon 
the  general  proposition  of  the  powers  of  a  corporation 
counsel,  or  city  attorney,  it  is  said  in  Vol.  1,  Dillon  on 
Municipal  Corporations,  Sec.  389 : 

*'The  corporation  counsel  or  city  attorney  of  a  mu- 
nicipality, in  a  limited  sense  at  least,  is  an  officer  of  the 
municipality.  In  the  performance  of  the  duties  which 
are  imposed  upon  him  by  law,  and  with  respect  to 
which  he  is  not  required  to  submit  to  the  direction  of 
the  legislative  body  or  executive  officers  of  the  munici- 
pality, he  acts  as  a  public  officer  performing  a  public 
duty,  and  his  action  cannot  be  controlled  by  the  coun- 
cil or  executive  officers  of  the  municipality.  Thus,  in 
all  matters  that  merely  concern  the  public,  the  main- 
tenance of  good  order,  the  abatement  of  nuisances,  the 
suppression  of  disorderly  houses,  etc.,  he  is  independ- 
ent of  the  council,  and  is  a  public  officer  vested  as  to 
such  matters  with  powers  and  burdened  with  duties 
over  which  the  cotmcil  has  no  jurisdiction.  But  in 
other  matters  he  is  simply  the  head  of  the  legal  depart- 
ment of  the  city  authorized  to  represent  it  in  all  suits 
and  matters  in  litigation ;  to  appear  for  it,  and  he  has 
no  larger  powers  as  such  to  bind  his  client  than  an  at- 
torney would  have  in  the  case  of  an  individual.  In 
other  words,  in  these  matters,  the  relations  existing 
between  the  corporation  counsel  or  city  attorney  and 
the  municipality  are,  in  the  absence  of  a  statute  con- 
ferring other  or  greater  powers  upon  him,  in  general 
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those  which  exist  in  ordiaary  cases  of  attorney  and 
client/^  citing  Flynn  v.  Springfield,  120  lU.  App.  266. 

'*  Merely  as  city  attorney,  he  has  no  larger  power 
to  bind  his  client  before  suit  is  commenced  than  he 
would  have  in  the  case  of  an  individual  in  like  circum- 
stances. When  a  suit  is  commenced,  he  is  the  retained 
attorney  of  the  city,  and  it  is  his  duty  to  take  charge 
of  the  litigation.  When  the  suit  is  commenced,  the 
statute  operates  in  place  of  a  retainer  in  the  case  of  a 
personal  client,  and  it  is  his  duty  to  defend  the  city  in 
actions  against  it,  but  in  the  absence  of  express  stat- 
utory authority,  he  has  no  power  to  appear  for  the 
city  as  a  defendant  in  a  suit  which  has  not  been  com- 
menced, or  to  accept  service  or  process  and  waive  its 
service  upon  the  proper  officer  without  authority  from 
that  officer.  In  the  defense  of  actions  against  the  city, 
he  may  take  all  needful  steps  for  the  protection  of  the 
city^s  interests  and  may  incur  on  behalf  of  the  city 
all  necessary  expenses  in  connection  therewith.  The 
city  is  boimd  by  his  action  in  taking  or  failing  to  take 
exceptions  to  rulings  at  the  trial  of  an  action  to  which 
it  is  a  party.  But  the  corporation  counsel  has  not,  by 
virtue  of  his  office  and  in  the  absence  of  express  au- 
thority, any  power  to  settle  and  audit,  or  to  adjust  afid 
compromise,  claims  against  the  city,  although  the 
claims  may  be  the  subject  of  pending  actions  against 
the  city/'  Bush  v.  O^Brien,  164  N.  Y.  205,  rev'g  47 
App.  Div.  581  (distinguishing  O'Brien  v.  Mayor,  etc., 
of  New  York,  160  N.  Y.  691;  aff'g  40  App.  Div.  331) ; 
People  V.  Mayor,  etc.,  of  New  York,  11  Abb.  Pr.  (N. 
Y.)  66. 

In  Vol.  II  Dillon,  Sec.  821,  it  is  further  said  as  to 
settlement  of  disputed  claims : 

'  *  Growing  out  of  its  authority  to  create  debts  and  to 
incur  liabilities,  a  municipal  corporation  has  power  to 
settle  disputed  claims  against  it,  and  an  agreement  to 
pay  these  is  not  void  for  want  of  consideration.    If  it 
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has  obtained  a  contract  which,  by  mistake  or  change 
or  circninstances,  it  deems  to  operate  oppressively 
upon  the  other  party,  an  agreement  to  make  an  addi- 
tional compensation,  or  to  modify  or  annul  it,  is  not 
in  the  absence  of  special  restriction,  invalid  for  want 
of  consideration.  A  town  may  make  a  contract  with 
a  creditor  whereby  the  latter  agrees  to  discount  or 
throw  off  a  portion  of  his  debt  and  such  an  agreement, 
if  founded  on  a  suflScient  consideration,  will  be  en- 
forced. 

'*  Where  a  city  has  a  judgment,  from  which  an  appeal 
is  about  to  be  taken,  the  council  may,  if  done  in  good 
faith,  cancel  the  judgment  on  the  payment  of  costs; 
and  such  an  agreement  when  executed  is  binding  upon 
the  corporation.  Citing  Petersburg  v.  Mappin,  14  111. 
193.^^ 

From  the  foregoing,  and  also  upon  principle,  we 
think  it  clear  that  the  corporation  counsel  had  no 
power  to  waive  the  right  of  the  city  to  appeal  and  to 
release  errors  in  the  record  and  proceedings,  as  the 
plea  alleges  he  attempted  to  do.  And  appellee  was 
bound,  as  are  all  persons  dealing  with  the  city,  to  know 
the  extent  of  his  powers,  and  that  any  attempt  by 
that  officer  to  exercise  powers  not  conferred  upon  him 
was  idtra  vires  and  void,  and  not  binding  upon  the 
city.  May  v.  City  of  Chicago,  222  111.  595 ;  Sheahan  v. 
City  of  Chicago,  127  111.  App.  626-9. 

It  follows,  therefore,  that  we  regard  the  amended 
plea  of  release  of  errors  as  insufficient,  and  the  effect 
of  the  plea  of  release  of  errors  is  to  admit  that  there 
are  errors  in  the  record  and  proceedings.  It  was  form- 
erly the  law  that,  when  a  plea  of  release  of  errors  was 
held  insufficient  in  the  Appellate  Court,  a  judgment  of 
reversal  must  be  entered  thereon.  Beardsley  v.  Smith, 
139  111.  290 ;  Page  v.  People,  99  111.  418 ;  Martin  v.  Com- 
missioners of  Highways  of  Scotland  Township,  150  111. 
158.    But  in  1907,  the  Legislature  amended  the  Prac- 
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tice  Act  by  inserting  the  following :  *' A  plea  of  release 
of  errors,  though  adjudged  bad  or  not  sustained,  shall 
not  deprive  the  defendant  of  the  right  to  join  in  error/' 
Kurd's  Revised  Statutes,  1909,  Sec.  109,  chap.  110, 
Practice  Act.  Therefore,  in  this  case,  the  order  will 
be  that  the  demurrer  of  appellee  to  the  replication  is 
carried  back  to  the  amended  plea  of  release  of  errors 
and  said  plea  is  adjudged  insufficient;  leave  is  given 
appellee  to  join  in  error  on  or  before  May  1, 1912,  and 
in  the  event  that  he  does  so,  to  file  brief  and  argument 
herein  on  or  before  May  15,  1912;  and  appellant  is 
hereby  given  leave  to  file  a  reply  brief  on  or  before 
June  1,  1912,  and  the  cause  will  be  placed  on  call  for 
June  4, 1912,  and  taken  for  decision. 

Demurrer  carried  back  and  sustained. 


The  People  of  the  State  of  Hlhiois,  Defendant  m  Error,  v. 
David  Garfinkle,  Plaintiff  in  Erron 

Gen.  No.  16J21. 

1.  INFOBMATIOMS — what  ofenses  may  he  prosecuted  by.  All  capital 
crimes  and  all  other  felonies  must  be  prosecuted  by  indictment,  but  the 
lesser  offenses,  called  misdemeanors,  maj  be  prosecuted  either  hj  in- 
dictment or  upon  information. 

2.  iNFOEMATiONs — wheu  charging  pandering  sufficient  after  verdict. 
Notwithstanding  an  information  may  be  inartificially  drawn,  if  no 
motion  to  quash  it  or  for  a  bill  of  particulars  was  made,  it  is  sufficient 
after  verdict  if  it  apprised  the  defendant  of  the  crime  with  which  he 
was  charged. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jttdson  F. 
Going,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1911.    Affirmed.    Opinion  filed  April  19,  1912. 

W.  Q.  Andbbson,  for  plaintiflF  in  error;  Or.  H.  Su- 
GBUB,  of  connsel. 
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John  E.  W.  Wayman,  for  defendant  in  error;  Zach 

HOFHEIMBE,   of  COIUlSel. 

Me.  Pbesiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  court. 

Plaintiff  in  error  had  a  jury  trial  in  the  Municipal 
Court  of  Chicago  upon  a  criminal  information,  charg- 
ing in  three  several  counts,  acts  which  constituted  the 
crime  of  pandering.  No  objection,  by  way  of  a  motion 
to  quash  or  otherwise,  was  made  to  the  information. 
The  jury  found  him  guilty,  and  he  was  sentenced  to 
serve  six  months  in  the  House  of  Correction,  and  to 
pay  a  fine  of  $300  and  costs.  A  reversal  is  sought  upon 
several  alleged  grounds :  (1)  The  Municipal  Court  had 
no  power  to  impose  both  a  fine  and  imprisonment.  (2) 
The  information  is  materially  and  substantially  defec- 
tive. (3)  The  law  under  which  he  was  prosecuted  is 
unconstitutional  and  void.  (4)  The  pandering  act  was 
never  legally  adopted  by  the  legislature. 

The  claim  that  the  Municipal  Court  had  no  power 
to  impose  both  a  fine  and  imprisonment  is  based  upon 
section  27  of  the  Municipal  Court  Act,  which  provides : 
''That  all  criminal  cases  in  the  Municipal  Court  in 
which  punishment  is  by  fine  or  imprisonment,  other- 
wise than  in  the  penitentiary,  may  be  prosecuted  by 
information,  *  *  etc.,  and  the  case  of  Dada  v.  People,  141 
HI.  App.  557,  is  cited  as  bearing  out  the  construction 
contended  for.  On  the  other  hand,  the  jurisdiction  of 
the  Municipal  Court  in  criminal  cases  is  conferred  in 
the  following  language: 

* '  Third.  Cases,  *  *  *  which  shall  include  all  criminal 
cases  in  which  the  punishment  is  by  fine  or  imprison- 
ment otherwise  than  in  the  penitentiary,  and  all  other 
criminal  cases,  which  the  laws  in  force  from  time  to 
time  may  permit  to  be  prosecuted  otherwise  than  on 
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indictment  by  a  grand  jury."  Hnrd's  Revised  Stat- 
utes, 1909,  Chap.  37,  Sec.  265. 

Under  the  law  of  Illinois  all  capital  crimes  and  all 
other  felonies  must  be  prosecuted  by  indictment,  but 
the  lesser  offenses,  called  misdemeanors,  may  be  prose- 
cuted either  by  indictment  or  upon  information.  Illi- 
nois Statutes,  Chap.  38,  Sections  456  and  457 ;  People  v. 
Baits,  123  111.  428 ;  People  v.  Brewster,  183  111.  143. 

A  first  offense  of  pandering,  of  which  plaintiff  in 
error  was  convicted,  is  punishable  by  fine  and  impris- 
onment in  the  county  jail  or  house  of  correction  for 
not  exceeding  one  year,  and  it  is,  therefore,  a  misde- 
meanor which  may  be  tried  upon  an  information.  Our 
Supreme  Court  has  held  distinctly  that  the  Municipal 
Court  of  Chicago  has  jurisdiction  to  try  upon  informa- 
tion all  violations  of  criminal  laws  punishable  by  fine 
or  imprisonment  otherwise  than  in  the  penitentiary,  or 
by  both  such  fine  and  imprisonment.  If  the  offense  is 
one  that  may  be  punished  either  by  fine  or  by  imprison- 
ment in  the  penitentiary,  or  both  by  fine  and  such  im- 
prisonment, then  it  can  be  prosecuted  only  under  an 
indictment.  People  v.  Glowacki,  236  111.  612 ;  Paulsen 
V.  People,  195  111.  507. 

The  validity  of  the  pandering  act  was  attacked  by 
the  counsel  for  plaintiff  in  error  in  the  case  at  bar  in 
People  V.  Braun,  245  111.  428,  where  substantially  the 
same  contentions  were  made  against  its  validity  as  are 
made  here.  The  court  sustained  the  validity  of  the  law, 
and,  with  respect  to  the  contention  made  in  that  case 
and  in  the  one  at  bar,  that  the  pandering  act  had  not 
been  properly  adopted  by  the  Legislature,  said : 

* 'Whatever  may  be  the  rulings  in  other  jurisdictions, 
it  is  settled  law  in  this  state  that  it  is  not  the  province 
of  this  court  at  the  suggestion  and  request  of  counsel 
to  undertake  to  explore  the  journals  of  the  legislature 
for  the  purpose  of  ascertaining  the  manner  in  which 
a  law  went  through  the  legislature.     (Illinois  Central 
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E.  R.  Co.  V.  Wren,  43  lU.  77 ;  Grob  v.  Cushman,  45  111. 
119;  Cantrell  v.  Seavems,  168  lU.  165.)^^ 

As  to  the  claim  that  the  information  is  materially 
defective, — the  information  charges  in  the  first  count 
that  in  the  County  of  Cook  and  State  of  Illinois,  on 
July  6,  1909,  plaintiff  in  error  did  then  and  there  by 
certain  promises  and  by  a  certain  device  and  scheme 
caused,  induced,  persuaded  and  encouraged  one  Emma 
Wilson,  alias  Frankie  Davis,  a  female  person,  to  be- 
come an  inmate  of  a  house  of  prostitution  in  Chicago, 
etc.  In  the  second  count, — that  he  did  unlawfully  and 
wilfully  receive  the  sum  of  twenty  dollars  for  procur- 
ing Emma  Wilson,  alias  Frankie  Davis,  a  female  per- 
son to  become  an  inmate  of  a  house  of  ill  fame  in  Chi- 
cago, etc.  In  the  third  count, — ^that  he  did  by  certain 
promises  and  by  a  device  or  scheme  cause,  induce,  per- 
suade and  encourage  Emma  Wilson,  alias  Frankie 
Davis,  then  an  inmate  of  a  house  of  prostitution  in 
Chicago,  to  remain  therein  as  such  inmate  of  a  house 
of  prostitution,  etc. 

Section  2,  of  the  pandering  act  of  1909,  provides 
that  *  *  any  person  *  *  *  who,  by  promises,  threats',  vio- 
lence, or  any  device  or  scheme,  shall  induce,  persuade 
or  encourage  a  female  person  to  become  an  inmate  of  a 
house  of  prostitution,  •  *  *  or  *  *  *  who  shall  by  prom- 
ises, threats,  violence  or  by  any  device  or  scheme, 
cause,  induce,  persuade  or  encourage  an  inmate  of  a 
house  of  prostitution  to  remain  therein  as  such  inmate ; 
or  *  *  *  who  shall  receive  *  *  *  any  money  *  *  *  for  pro- 
curing •  *  *  any  female  person  to  become  an  inmate  of 
a  house  of  ill  fame,  *  *  *  shall  be  guilty  of  pandering. ' ' 

As  to  the  sufficiency  of  indictments,  it  is  provided  in 
Section  408,  Chap.  38,  Kurd's  Eevised  Statutes,  1909, 
as  follows : 

*' Every  indictment  or  accusation  of  the  grand  jury 
shall  be  deemed  suflSciently  technical  and  correct  which 
states  the  offense  in  the  terms  and  language  of  the 
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statutes  creating  the  offense,  or  so  plainly  that  the  na- 
ture of  the  offense  may  be  easily  understood  by  the 

With  reference  to  this  statute,  the  courts  have  said 
in  substance: 

**  Where  the  language  of  the  indictment  is  sufficient 
to  inform  the  defendant  with  what  crime  he  is  charged 
and  to  enable  the  court  to  ascertain  from  an  inspection 
thereof  that  it  charges  that  the  offense  created  by  the 
statute  has  been  committed  it  is  sufficient.''  People 
V.  Brpwn,  150  111.  App.  365;  Gallagher  v.  People,  211 
HI.  158. 

While  the  information  was  inartificially  drawn,  yet 
no  motion  to  quash  it  or  for  a  bill  of  particulars  was 
made.  In  the  light  of  the  statute,  and  of  the  undoubted 
trend  of  judicial  decisions  away  from  strict  technical- 
ities, where  the  reason  for  their  formal  observance  has 
long  since  ceased,  we  do  not  think  the  claims  of  plain- 
tiff in  error  tenable.  There  is  no  doubt  that  plaintiff 
in  error  was  sufficiently  apprised  by  the  information 
of  the  particulars  of  the  crime  with  which  he  was 
charged,  and  of  which  he  does  not  even  contend  that 
he  was  innocent. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Inter  Ocean  Cabinet  Co.  et  al.,  Defendants  in  Error,  v. 
Robert  J.  McLanghlin,  Plaintiff  in  Erron 

Gen.  No.  16,836. 

1.  Bes  judicata — what  application  for  judgment  in  mechanic's 
lien  proceeding  not.  If  upon  denial  of  a  lien  a  motion  for  a  judgment 
at  law  is  made  and  denied  such  proceeding  is  not  res  judicata  of  a 
subsequent  action  at  law  inasmuch  as  the  Supreme  Court  has  held  that 
the  provision  of  the  statute  providing  for  rendition  of  judgment  after 
denial  of  lien  is  void. 

2.  Municipal  Court — effect  of  variance  between  statement  of  claim 
and  evidence  in  anions  of  the  fourth  class.  In  the  Municipal  Court  no 
pleadings  are  essential  and  if  the  court  has  jurisdiction  of  the  parties 
and  of  the  subject-matter  it  may  proceed  to  adjudicate  between  the 
parties  regardless  of  the  manner  in  which  the  claim  or  defense  i» 
asserted. 

3.  Municipal  Couet — when  judgment  not  disturbed,  A  judgment 
rendered  by  the  Municipal  Court  will  not  be  set  aside  on  review  if  it 
appears  that  substantial  justice  between  the  parties  has  been  done. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Max  Eberhabdt, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1910.     Affirmed.     Opinion  filed  April  19,  1912. 

FosTEB,  Paine,  Reynolds  &  Sass,  for  plaintiff  in  er- 
ror; Lyman  M,  Paine,  of  counsel. 

John  A.  McKeown,  for  defendants  in  error. 

Mb.  Presiding  Justice  Baldwin  delivered  the  opin- 
ion of  the  conrt. 

Upon  this  writ  of  error  we  are  asked  to  reverse  a 
judgment  for  $1,000  entered  in  the  Municipal  Court  of 
Chicago  against  plaintiff  in  error,  in  ian  action  of  the 
fourth  class. 

It  appears  that  defendants  in  error  claimed  to  have 
made  and  installed  certain  drug  store  fixtures  for  Mc- 
Laughlin, under  a  written  contract,  in  which  it  was 
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provided  that  payment  of  the  $1,400,  which  was  to  be 
paid  for  the  making  and  installing  of  **  certain  drug 
fixtures, ' '  should  be  made  upon  certificate  of  the  archi- 
tect. The  architect  certified  to  a  total  of  $1,501,  of 
which  $700  had  been  previously  paid. 

Plaintiff  in  error  contends  that  the  evidence  did  not 
warrant  the  judgment ;  that  the  contract  was  void  for 
uncertainty  and  the  architect  *s  certificate  void  for  want 
of  authority ;  and  that  certain  proceedings  theretofore 
had  in  the  Circuit  Court  between  the  parties  constitut- 
ed a  bar  to  the  action. 

It  appears  that  prior  to  the  beginning  of  this  suit  in 
the  Municipal  Court,  defendants  in  error  had  prose- 
cuted a  bill  for  a  mechanic's  lien  against  plaintiff  in 
error  in  the  Circuit  Court  of  Cook  coimty,  upon  the 
same  contract  sued  upon  here.  After  a  hearing,  the 
court  below  dismissed  the  bill  for  want  of  equity; 
whereupon  defendants  in  error  moved  the  court  to  mod- 
ify the  decree  by  eliminating  the  portion  dismissmg 
the  bill  for  want  of  equity  and  by  rendering  a  decree 
or  judgment  as  at  law  for  the  amount  found  due,  even 
though  the  prayer  for  a  lien  was  denied.  This  motion, 
coming  on  to  be  heard,  was  denied,  and  it  is  contended 
in  the  case  at  bar  that  such  action  constitutes  a  bar  to 
this  suit.  Section  13  of  the  Statutes,  Mechanic's  Lien 
Law,  provides  that  *4n  event  that  the  court  shall  find 
in  any  proceeding  in  chancery  that  no  right  to  a  lien 
exists,  the  contractor  shall  be  entitled  to  recover 
against  the  owner  as  at  law,  and  the  court  shall  render 
judgment  as  at  law  for  the  amount  which  the  contractor 
is  entitled  to,  together  with  costs,  in  the  discretion  of 
the  court."  However,  the  Supreme  Court  of  Blinois 
has  just  held  that  this  provision  of  the  Mechanic's  Lien 
Law  is  unconstitutional,  because  it  is  special  legisla- 
tion, and  for  the  further  reason  that  it  deprives  a  de- 
fendant of  the  right  to  a  trial  by  jury.  Tumes  v. 
Brenckle,  249  111.  394. 
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It  is  now  well  settled  that  in  actions  of  the  fourth 
class  in  the  Municipal  Court,  no  pleadings  are  essential, 
and  if  the  court  has  jurisdiction  of  the  parties  and  of 
the  subject-matter,  it  may  proceed  to  adjudicate  be- 
tween the  parties  regardless  of  the  manner  in  which 
the  claim  or  defense  is  asserted. 

Notwithstanding  the  uncertainties  of  the  contract  as 
to  just  what  it  included,  and  without  regard  to  the 
architect's  certificate,  which  may  not  have  been  bind- 
ing, it  does  clearly  appear  that  some  work  and  ma- 
terial were  furnished  to  plaintiff  in  error,  in  excess  of 
that  paid  for  by  the  $700  credited ;  that  for  such  addi- 
tional work  and  material  a  bill  claiming  $700  balance 
on  contract  and  $150  for  extras,  was  furnished  him 
and  that  concerning  the  matter  McLaughlin  himself 
testified  that  he  made  or  had  no  objection  or  question 
either  as  to  the  contract  price,  or  as  to  the  extras, — 
and  that,  in  fact,  he  did  specifically  order  certain  of 
the  extras  sued  for.  The  question  as  to  how  much  he 
owed  defendants  in  error  was,  therefore,  one  of  fact, — 
and  upon  this  the  jury  and  the  judge  below  had  the 
advantage  of  seeing  the  witnesses  and  hearing  them 
testify.  Under  the  statutes,  it  is  expressly  made  our 
duty  to  affirm  the  judgment  of  the  court  below  in  cases 
of  this  class,  if  we  find  that  substantial  justice  has  been 
done.  Being  of  the  opinion  that  the  judgment  of  the 
court  below  resulted  in  substantial  justice  between  the 
parties,  it  should  be  affirmed. 

Judgment  affirmed. 
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Manttfactttrers  Mercantile  Company,  Appellee,  v.  Mon- 
arch Refrigerating  Company,  Appellant. 

Gen.  No.  15,650. 

1.  Tboveb — what  essential  to  maintain  action.  In  order  to  maintain 
an  action  of  trover  the  plaintiff  has  the  burden  to  prove  three  things: 
first,  its  title  to  the  property  in  question;  second,  its  right  to  the  im- 
mediate possession  thereof,  and,  third,  the  wrongful  withholding  of 
such  possession. 

2.  Trover — what  essential  to  maintenance  against  warehousemen.  In 
order  successfully  to  maintain  trover  against  a  warehouseman  a  tender  to 
such  warehouseman  of  his  proper  and  legitimate  charges  or  else  a  pay- 
ment thereof  must  be  shown. 

3.  Wabshousbmsn — what  defense  to  action  of  trover  against.  If 
the  property  stored  has  been  taken  from  the  possession  of  the  ware- 
houseman pursuant  to  a  writ  duly  issued  in  an  attachment  suit  in  which 
the  warehouseman  was  joined  as  garnishee  such  warehouseman  cannot 
be  held  liable  for  a  conversion  at  the  instance  of  the  owner  or  of  one 
who  has  loaned  money  upon  the  faith  of  the  warehouse  receipts,  if  saeh 
warehouseman  as  garnishee  has  set  up  by  answer  all  the  facts  in  its 
possession. 

4.  Wasbhousemen — nature  of  warehouse  receipts.  Warehouse  re- 
ceipts are  not  negotiable  in  a  legal  sense  so  as  to  enable  the  person 
holding  them  to  transfer  a  greater  right  or  title  to  the  property  men- 
tioned in  them  than  he  himself  had. 

5.  Wabehousbmen — what  essential  to  protect  assignee  of  receipts. 
If  the  assignee  of  warehouse  receipts  would  protect  himself  as  against 
the  world  he  must  give  prompt  notice  of  the  assignment  thereof  to 
him  and  failure  to  do  so,  though  it  does  not  destroy  his  right,  exposes 
him  to  the  danger  of  assignment  to  another  or  to  the  rights  of  an 
attaching  creditor  of  the  assignor. 

Trover.  Appeal  from  the  Municipal  Court  of  Chicago;  the  HoK. 
John  W.  Houston,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Ck>urt  at  the  October  term,  1909.  Beversed  and  remanded.  G^inion 
filed  April  19,  1912,  on  rehearing.  "^ 

Gentzel  &  Cbane  and  Mencha  &  (Juggemeib,  for  ap- 
pellant. 


Chicago — Fibst  Distbict — ^April,  1912.        563 

ManufactnrerB  Mercantile  Go.  v.  M.  B.  Co.,  169  111.  App.  562. 

West,  Eckhabt  &  Taylob,  for  appellee. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

From  about  the  19th  day  of  August,  1907,  to  October 
2,  1907,  Fred  C.  Lamont,  representing  the  Lament 
Desiccated  Egg  Company,  placed  at  different  times  in 
the  warehouse  of  the  defendant.  Monarch  Refrigerat- 
ing Company,  appellant,  for  the  purpose  of  storage, 
46  packages  or  drums  of  what  are  known  as  desiccated 
eggs.  For  the  46  packages  or  drums  of  desiccated 
eggs,  the  defendant  Monarch  Refrigerating  Company 
issued  ten  warehouse  receipts  acknowledging  the  re- 
ceipt of  the  goods  specified  from  the  Lamont  Desiccat- 
ed Egg  Company.  The  receipts  show  that  the  first  of 
the  eggs  were  placed  in  the  warehouse  on  the  19th  day 
of  August,  1907,  and  the  last  eggs  on  October  2,  1907. 

The  plaintiff  below.  Manufacturers  Mercantile  Com- 
pany, appellee,  purchased  the  warehouse  receipts  from 
Lamont  about  the  time  of  their  respective  dates. 

On  October  23,  1907,  an  attachment  suit  was 
brought  in  the  Municipal  Court  of  Chicago  by  one  M. 
Shier  against  Fred  C.  Lamont,  doing  business  as  the 
Lamont  Desiccated  Egg  Company.  In  that  suit  the  de- 
fendant Monarch  Refrigerating  Company,  appellant 
here,  was  made  a  party  as  garnishee.  Personal  ser- 
vice was  had  on  Lamont,  and  a  default  judgment  was 
rendered  against  him  for  the  sum  of  $911.80.  The  ap- 
pellant, garnishee  in  the  attachment  suit,  filed  its  an- 
swer in  that  suit  under  oath  by  one  of  its  officers, 
setting  up  that  it  had  in  its  possession  46  packages 
of  eggs  placed  there  by  Fred  C.  Lamont  at  various 
times  since  August  16, 1907,  in  the  name  of  the  Lamont 
Desiccated  Egg  Company,  and  the  warehouse  receipts 
were  issued  to  the  Lamont  Desiccated  Egg  Company, 
which  warehouse  receipts  for  the  goods  the  defendant 
upon  information  and  belief  stated  had  been  placed  in 
the  hands  of  parties  unknown  to  said  Monarch  Refrig- 
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erating  Company  as  a  pledge  for  oioney  loaned,  and 
that  said  Monarch  Refrigerating  Company  has  a  lien 
on  the  goods  for  warehouse  charges  amounting  to 
$22.17. 

On  the  trial  of  that  suit  on  December  3,  1907,  a 
judgment  was  entered  against  the  Monarch  Refriger- 
ating Company,  garnishee,  appellant  here,  for  46  pack- 
ages of  eggs  subject  to  the  lien  of  appellant  of  $22.17 
on  appellant's  answers,  and  thereupon  the  court  or- 
dered a  special  execution  and  order  of  sale. 

December  5,  1907,  a  special  execution  was  issued  out 
of  the  Municipal  Court  under  and  by  virtue  of  which 
the  officer  of  the  Court  on  the  16th  day  of  December, 
1907,  took  the  46  packages  of  desiccated  eggs  from  the 
possession  of  the  Monarch  Refrigerating  Company  and 
delivered  them  to  M.  Shier,  plaintiff  in  the  attachment 
suit,  on  the  plaintiff's  execution. 

In  March,  1908,  Mr.  Killmore,  one  of  the  officers 
of  appellee,  spoke  to  Frederick  Espert,  secretary  and 
treasurer  of  the  Monarch  Refrigerating  Company,  and 
asked  for  samples  of  the  desiccated  eggs  from  each  of 
the  packages  or  drums  represented  by  the  warehouse 
receipts.  Mr.  Espert  thereupon  stated  that  the  goods 
were  not  there;  that  they  had  been  taken  from  the 
defendant  company  by  an  officer  of  the  Municipal  Court 
under  and  by  virtue  of  a  writ.  Thereupon  this  action 
in  trover  was  brought  by  the  Manufacturers  Mercan- 
tile Company  against  the  Monarch  Refrigerating  Com- 
pany for  the  desiccated  eggs  in  question,  the  plain- 
tiff claiming  that  the  defendant  had  converted  the  46 
packages  of  desiccated  eggs  to  its  own  use  while  they 
were  stored  with  appellant,  a  public  warehouseman. 

In  addition  to  the  above  facts  proof  was  made  that 
the  market  value  of  the  desiccated  eggs  was  from  40 
to  50  cents  per  pound,  according  to  the  terms  of 
delivery. 

At  the  close  of  the  plaintiff's  case  the  defendant 
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moved  the  court  to  direct  a  verdict  for  the  defendant 
on  the  ground  that  the  plaintiff  had  failed  to  prove  a 
demand  and  had  showed  no  title  to  the  goods  or  the 
warehouse  receipts,  and  that  no  act  of  conversion  on 
the  part  of  the  defendant  was  shown  by  any  evidence 
offered  on  behalf  of  the  plaintiff.  Thereupon  the 
plaintiflf,  by  permission  of  the  court,  introduced  evi- 
dence of  the  assignments  of  the  warehouse  receipts. 
No  notice  of  the  assignments  was  ever  given,  according 
to  the  proof,  to  the  Monarch  Refrigerating  Company 
or  its  oflBcers,  who  never  saw  the  assignments  on  the 
back  of  the  warehouse  receipts  until  the  day  of  the 
trial. 

The  defendant  introduced  and  read  in  evidence  the 
affidavit  of  attachment,  the  attachment  writ,  the  an- 
swer, and  amended  answer  of  the  Monarch  Refrigerat- 
ing Company,  as  garnishee,  and  all  orders  and  the 
judgment  in  the  case  of  Shier  v.  Lamont,  showing  a 
trial  and  finding  of  the  Municipal  Court  under  whose 
orders  and  directions  the  goods  were  taken  from  the 
Monarch  Refrigerating  Company,  appellant  here,  and 
that  the  goods  were  taken  out  of  the  warehouse  of  the 
appellant  by  an  officer  of  the  Municipal  Court  under 
and  by  virtue  of  a  certain  writ,  which  the  officer  pre- 
sented at  the  time. 

At  the  close  of  the  evidence  the  plaintiff  moved  the 
court  to  strike  out  all  the  testimony,  oral  or  documen- 
tary, introduced  by  the  defendant  in  reference  to  what 
occurred  in  the  case  of  Shier  v.  Lamont,  which  motion 
was  sustained  by  the  court  and  the  evidence  was  strick- 
en out.  The  court  then  refused  to  permit  counsel  for 
appellant  to  address  the  jury  on  the  question  of  liabil- 
ity, and  also  refused  to  instruct  the  jury  on  the  various 
questions  as  requested  by  the  defendant,  appellant,  and 
peremptorily  directed  the  jury  to  find  the  issues  joined 
in  favor  of  the  plaintiff  and  assess  the  plaintiff's 
damages  at  such  sum  as  they  might  believe  the  goods 
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were  worth  in  the  market  on  December  16,  1907.  Fol- 
lowing the  court's  directions  the  jury  returned  a  ver- 
dict finding  the  issues  for  the  plaintiff  and  assessing 
plaintiff's  damages  at  the  sum  of  $1,636.12. 

After  overruling  the  defendant's  motion  for  a  new 
trial  the  court  entered  judgment  against  the  defendant 
for  the  amount  of  the  verdict  and  costs.  This  appeal 
is  prosecuted  from  that  judgment. 

In  order  to  maintain  this  action  in  trover  against 
appellant,  appellee  had  the  burden  of  proving  affirma- 
tively three  things :  First,  its  title  to  the  property  in 
question;  second,  its  right  to  the  immediate  posses- 
sion thereof,  and  third,  the  wrongful  withholding  of 
said  possession  or  conversion  by  the  appellant.  The 
failure  to  prove  any  one  of  these  three  substantive 
facts  by  the  plaintiff  would  be  fatal  to  its  right  to  re- 
cover. 

Assuming  that  the  transfer  to  the  plaintiff  below 
of  the  warehouse  receipts  was  sufficient  proof  of  title 
in  the  plaintiff  we  think  the  evidence  fails  to  show 
that  the  plaintiff  had  the  right  of  immediate  posses- 
sion, for  there  is  no  proof  in  the  record  that  the 
defendant 's  legitimate  and  proper  warehouse  charges 
were  either  tendered  or  paid  to  the  defendant  by  the 
plaintiff.  We  think  also  that  the  evidence  fails  to 
show  that  the  defendant,  appellant,  wrongfully  with- 
held possession  of  the  property  from  the  plaintiff  or 
did  any  act  which  amounted  in  law  to  a  conversion  of 
the  plaintiff's  property. 

The  court  erred  in  excluding  the  evidence  from  the 
jury  of  what  took  place  in  the  case  of  Shier  v.  Lamont. 
That  evidence,  in  our  opinion,  was  competent  and  tend- 
ed to  show  that  the  property  was  taken  under  legal 
proceedings  from  the  appellant  by  an  officer  of  the 
Municipal  Court.  When  appellant  set  up  in  its  answer 
in  that  proceeding  the  facts  and  all  the  facts  of  which 
it  had  any  knowledge  it  had  done  all  that  the  law  re- 
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quired  of  it,  and  all  that  it  could  do  in  reason  in  the 
safekeeping  and  storage  and  care  of  the  property,  and 
tended  to  prove  that  the  appellant  was  not  guilty  of 
any  act  of  dominion  actual  or  constructive  over  the 
property  which  was  in  any  wise  inconsistent  with  or 
in  exclusion  of  the  rights  of  appellee,  and  that  the 
appellant  had  not  converted  the  property  in  question 
to  its  own  use. 

The  plaintiff  had  not  informed  the  defendant  of  its 
ownership  of  the  property  by  the  purchase  of  the 
warehouse  receipts  and  the  assignment  thereof  to  the 
plaintiff,  and  hence  the  appellant  was  unable  to  dis- 
close in  its  answer  the  real  owner  of  the  property  in 
question  which  had  been  placed  in  its  warehouse.  The 
evidence  so  excluded  by  the  court  under  the  plea  of  not 
guilty  was  entirely  competent  and  proper  as  tending 
to  show  an  excuse  for  failing  to  redeliver  the  property 
to  the  plaintiff  upon  its  surrender  of  the  warehouse 
receipts  held  by  it.  The  defendant  had  no  notice  or 
knowledge,  according  to  the  prbof,  of  any  title  or 
claim  of  the  plaintiff  to  the  property  in  question. 
Warehouse  receipts  are  not  negotiable  in  a  legal  sense 
so  as  to  enable  the  person  holding  them  to  transfer  a 
greater  right  or  title  to  the  property  mentioned  i^ 
them  than  he  himself  had.  Their  only  ofl5ce  is  to  stand 
in  the  place  of  the  property  itself  so  far  as  the  ques- 
tions involved  in  this  case  are  concerned  for  the  con- 
venience of  the  parties  interested  in  the  property.  The 
transfer  of  warehouse  receipts  did  not  operate  in  legal 
effect  in  the  same  manner  and  to  the  same  extent  as 
the  transfer  of  negotiable  paper,  and  if  warehouse 
receipts  are  to  be  made  negotiable  in  the  sense 
that  negotiable  instruments  are  transferable  it  is  for 
the  Legislature  to  make  the  rule-  and  not  for  the  court. 
Burton  v.  Curyea,  40  111.  320.  Our  statute  with  refer- 
ence to  the  transfer  of  warehouse  receipts  for  prop- 
erty in  nowise  makes  warehouse  receipts  negotiable. 
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but  simply  makes  them  assignable  by  endors^Qient 
and  therefore  subject  to  all  the  defenses  which  may  be 
asserted  against  the  assignor  unless  notice  of  such 
assignment  is  given  to  the  warehouseman  or  bailee. 
Canadian  Bank  v.  McCrea,  106  m.  281 ;  Shaw  v.  Bail- 
road  Company,  101  U.  S.  557. 

If  the  assignee  of  the  warehouse  receipts,  such  as 
those  shown  in  evidence  in  this  case,  would  protect 
himself  as  against  the  world  he  must  give  prompt 
notice  of  the  assignment  thereof  to  him,  and  failure 
to  do  so,  though  it  does  not  destroy  his  right,  exposes 
him  to  the  danger  of  being  overreached  by  subsequent 
assignment  to  another  or  to  the  rights  of  an  attach* 
ing  creditor  of  the  assignor.  As  said  in  Morris  v. 
Cheney,  51  111.  451,  **It  is  no  doubt  true  that  such  an 
assignee,  in  order  to  prove  his  title  against  the  debtor, 
must  give  immediate  and  prompt  notice  of  assignment 
to  him,  still  if  he  does  not  give  such  notice  it  does  not 
destroy  his  right,  but  exposes  it  to  be  overreached  by 
subsequent  assignment  to  another. ' ' 

Appellant  having  never  been  notified  of  appellee's 
claim  of  title  to  the  property  was  summoned  as  gar- 
nishee in  the  Municipal  Court,  and  required  to  make 
answer  under  oath  in  regard  to  the  property  in  ques- 
tion, and  this  it  did  faithfully  and  clearly,  and  having 
answered  and  shown  all  the  facts  within  its  knowledge 
in  regard  to  the  ownership  of  the  property  it  dis- 
charged its  full  duty  with  reference  thereto,  and  its 
action  in  so  doing  cannot  be  regarded  as  tending  to 
prove  a  conversion  of  the  property.  The  taking  of 
the  property  under  the  writ  of  attachment  was  a  full 
justification,  and  a  good  legal  excuse  for  its  failure 
to  deliver  the  property  taken  from  it  by  legal  proceed- 
ing to  the  owner  of  the  warehouse  receipts,  who  had 
failed  to  notify  it  of  its  title  to  the  property.  If  it 
had  known  and  had  been  able  to  answer  that  the 
plaintiff  was  the  real  owner  of  the  property  at  the  time 
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of  the  service  of  the  garnishment  writ,  it  could  have 
set  up  such  fact,  and  could  have  notified  plaintiff  of 
the  proceedings  in  the  Municipal  Court  whereby  it 
was  sought  to  subject  the  property  to  the  payment  of 
the  debt  of  Lamont.  This  would  have  been  a  complete 
answer  to  the  process  of  garnishment,  and  must  have 
resulted  legally  in  a  judgment  in  favor  of  the  gar- 
nishee. Kurd's  Eevised  Statutes,  chap.  62,  sec.  16; 
Sandburg  v.  Papineau,  81  111.  446 ;  Story  on  Bailments, 
Sec.  442. 

In  our  opinion  the  court  erred  in  excluding  the  evi- 
dence of  the  witness  Espert,  secretary  and  treasurer 
of  appellant,  as  to  whether  or  not  any  notice  was  ever 
given  to  appellant  by  plaintiff  of  its  ownership  of  the 
property  in  question.  We  think  the  evidence  was  ma- 
terial and  competent. 

We  think  the  trial  court  for  the  reasons  stated  erred 
in  directing  a  verdict,  for  there  were  questions  of  fact 
in  the  case  which  should  have  been  passed  upon  by  the 
jury. 

For  the  errors  indicated  the  judgnaent  is  reversed 
and  the  cause  is  remanded  for  a  new  trial. 

Reversed  and  remanded. 

Pfer  Curiam.  This  cause  was  not  tried  in  the  Court 
below  with  any  reference  to  the  Act  of  1907,  entitled 
an  Act  in  regard  to  warehouse  receipts,  and  nothing 
was  said  in  the  briefs  and  arguments  in  regard  to 
that  act  or  its  provisions,  although  the  receipts  in 
question  were  issued  shortly  after  the  act  went  into 
effect.  On  the  petition  for  a  rehearing  in  this  court  it 
is  urged  for  the  first  time  that  the  receipts  are  nego- 
tiable under  that  act.  In  our  opinion  the  receipts  in 
question  do  not  contain  all  the  necessary  elements 
which  that  act  provided  warehouse  receipts  must  em- 
body in  order  to  make  them  negotiable.      They  are 
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therefore  not  negotiable  under  the  terms  and  pro- 
visions of  the  act. 

Reversed  and  remanded. 


Claudia  Smith,  Defendant  in  Error,  v.  Chicago  City  Rail- 
way Company,  Plaintiff  in  Error. 

Gen.  No.  16,206. 

1.  Passenger  and  gabbier — what  does  not  preclude  right  of  re- 
covery for  personal  injuries.  A  carrier  may  not  negligently  place  a 
passenger  in  a  situation  where  the  passenger  is  bound  to  choose  between 
two  courses  at  her  peril  and  then  interpose  the  defense  that  the  aet 
of  the  passenger  was  the  intervening  cause  of  the  injury. 

2.  Instructions — when  summing  up  the  facts  constituting  negU- 
gence  not  erroneous.  Held,  that  the  instruction  in  question  in  this 
cause  was  not  erroneous  where  reference  to  certain  facts  was  made — the 
jury,  however,  being  required  before  rendering  a  verdict  in  favor  of 
the  plaintiff  to  find  that  the  plaintiff  "was  injured  in  manner  and  form 
as  charged  in  her  statement  of  claim." 

3.  Instructions — when  upon  damages  in  personal  injury  case  erro- 
neous. An  instruction  is  erroneous  which  authorizes  a  recovery  of 
damages  for  pain  in  the  future  upon  the  belief  by  the  jury  in  a  mere 
possibility  that  future  pain  and  suffering  may  be  caused  by  the  injury. 
Seldf  however,  that  the  instruction  in  this  case  was  not  likely  to  have 
been  so  understood  by  the  jury  and  that  no  prejudice  could  reasonably 
be  said  to  have  resulted  therefrom. 

4.  Municipal  Court — what  essential  to  justify  reversal  of  judgment 
of.  No  order  or  judgment  of  the  Municipal  Court  will  be  reversed  on 
review  unless  the  reviewing  court  shall  be  satisfied  from  the  record  that 
such  order  or  judgment  is  contrary  to  the  law  and  the  evidence,  or 
that  such  order  or  judgment  resulted  from  substantial  errors  of  the 
Municipal  Court  directly  affecting  the  matters  at  issue  between  the 
parties. 

5.  Evidence — when  system  of  receiving  reports  of  accidents  not 
competent.  If  the  defendant  had  notice  of  an  accident  the  day  after 
its  occurrence  it  is  not  error  to  refuse  to  permit  it  to  show  its  system 
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of  receiving  reports  from  its  employes  and  the  fact  that  it  had  received 
no  report  of  the  accident  in  question. 

Tort.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Arnold 
Heap,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.  Affirmed.  Opinion  filed  April  19,  1912,  on  re- 
hearing. 

Chables  J.  Gould  and  C.  Le  Eoy  Bbown,  for  plain- 
tiff in  error. 

Edwabd  H.  Mobbis,  for  defendant  in  error;  Mabtik 
J.  Isaacs,  of  counsel. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

Defendant  in  error,  Claudia  Smith,  hereinafter  called 
plaintiff,  recovered  in  the  Municipal  Court  of  Chicago 
a  judgment  for  $1,000  in  an  action  of  the  fourth  class 
against  the  Chicago  City  Eailway  Company,  plaintiff 
in  error,  hereinafter  called  the  defendant. 

The  action  was  in  tort  to  recover  damages  for  an 
injury  to  her  person  received  on  or  about  March  28, 
1908,  in  State  street,  near  Thirty-fourth  street,  in  the 
city  of  Chicago,  caused  by  the  negligent  and  sudden 
starting  of  the  defendant's  car  when  the  plaintiff  was 
a  passenger  on  the  car,  and  was  in  the  act  of  alighting 
therefrom.  The  trial  in  the  court  below  resulted  in  a 
verdict  in  favor  of  the  plaintiff,  and  a  judgment  there- 
on for  $1,000. 

The  defendant  prosecutes  this  writ  of  error  and 
urges  three  grounds  for  a  reversal  of  the  judgment: 
First,  the  evidence  is  insufficient  to  establish  liability ; 
second,  the  court  erroneously  instructed  the  jury  at 
the  request  of  the  plaintiff  both  on  the  issue  of  lia- 
bility and  on  the  issue  of  damage ;  and  third,  the  court 
erred  in  rejecting  evidence  offered  by  the  defendant. 

In  support  of  the  first  ground  for  reversal  it  is 
urged  that  the  action  of  the  defendant's  servants  in 
starting  the  car  was  not  the  proximate  cause  of  the 
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injury,  and  that  plaintiff's  negligence  contributed 
thereto. 

The  evidence  shows  without  controversy  that  Mrs. 
Smith  with  her  little  boy  four  years  old,  and  a  Mrs. 
Warren  boarded  a  south  bound  State  street  car  at 
Twenty-seventh  and  State  streets.  When  the  car  was 
between  Thirty-third  and  Thirty-fourth  streets  Mrs. 
Smith  asked  the  conductor  to  let  her  oflf  the  car  at 
Thirty-fourth  street.  Her  little  boy  was  at  that  time 
sitting  in  her  lap.  Mrs.  Smith  and  the  little  boy  and 
Mrs.  Warren  went  to  the  rear  platform  of  the  car, 
which  had  stopped  when  Mrs.  Smith  left  her  seat  in 
the  car.  On  the  platform  were  two  persons.  The  car 
stopped  at  the  south  side  of  Thirty-fourth  street  and 
these  two  passengers  alighted  first.  Mrs.  Smith  with 
her  right  hand  held  the  left  hand  of  her  little  boy  and 
attended  to  his  exit  from  the  car,  and  while  she  was 
in  the  act  of  leaving  the  car,  with  one  foot  on  the  step 
and  the  other  on  the  platform  of  the  car,  and  while 
the  boy  was  still  clinging  to  Mrs.  Smith's  hand,  Mrs. 
Smith  with  her  left  hand  was  grasping  the  upright 
hand  rail.  At  this  point  the  conductor  gave  the  signal 
for  starting  the  car,  and  the  car  started  while  the 
plaintiff  was  in  the  position  indicated.  The  evidence 
shows  that  the  boy  was  clinging  to  plaintiff's  hand, 
and  after  the  car  started  was  being  dragged  along. 
Thereupon  Mrs.  Smith  of  her  own  volition  jumped 
from  the  car  to  the  ground.  As  she  did  so  the  boy 
fell  to  the  pavement.    Mrs.  Smith  was  whirled  around 

bv  the  movement  of  the  car  but  did  not  fall.    She  re- 

ft 

ceived  injuries  as  appears  by  the  evidence.  Mrs.  War- 
ren remained  on  the  car  until  it  stopped  at  Thirty- 
fifth  street. 

At  the  time  that  Mrs.  Smith  requested  the  conductor 
to  let  her  off  the  car  at  Thirty-fourth  street,  he  was 
passing  from  the  rear  end  of  the  car  to  the  front  end, 
and  was  between  the  middle  of  the  car  and  the  front 
end  of  the  car  when  he  gave  the  bell  to  start  the  car. 
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There  is  no  substantial  controversy  over  these  facts. 
It  is  urged  that  the  negligence  of  the  defendant  in 
starting  the  car  was  not  the  proximate  cause  of  the 
injury;  that  the  act  of  the  plaintiff  in  jumping  from 
the  car  intervened  between  the  negligence  averred  and 
the  injury;  that  she  was  in  a  place  of  safety  after 
the  car  started,  and  her  own  act  in  jumping  from  the 
car  when  it  was  in  motion  occasioned  the  injuries. 

We  are  of  the  opinion  that  this  contention  is  not 
sound.  There  existed  a  situation  at  the  time  the  car 
started.  The  plaintiff  had  seen  to  it  that  her  boy  was 
upon  the  ground,  and  was  herself  in  the  act  of  alight- 
ing. Naturally  the  child  clung  to  its  mother  and  the 
mother  to  the  child.  To  have  shaken  herself  loose 
from  the  child  after  the  car  started  and  remained  upon 
the  car  would  have  been  to  subject  her  child,  in  all 
probability,  to  injury.  She  was  by  the  starting  of  the 
car  under  the  circumstances  placed  in  a  position  of 
being  compelled  to  choose  between  two  alternatives, 
subjecting  her  child  to  injury,  or  running  the  risk  of 
iujury  to  herself  in  attempting  to  alight  from  the  car 
after  it  had  been  negligently  started.  She  chose  to 
alight  and  save  her  child.  In  so  doing  we  think  she 
acted  reasonably  and  without  negligence.  In  starting 
the  car  under  the  circumstances,  the  defendant  was 
clearly  negligent.  A  carrier  may  not  negligently  place 
a  passenger  in  a  situation  where  the  passenger  is 
bound  to  choose  between  two  courses  at  her  peril, 
and  then  interpose  the  defense  that  the  act  of  the  pas- 
senger was  the  intervening  cause  of  the  injury. 

Upon  the  evidence  we  are  of  the  opinion  that  the 
jury  were  justified  in  finding  that  the  defendant  was 
negligent,  and  that  its  negligence  caused  the  injury  to 
the  plaintiff;  and  that  the  plaintiff  was  not  guilty  of 
contributory  negligence. 

We  may  notice  before  leaving  this  point  the  conten- 
tion of  the  defendant  that  Mrs.  Smith  was  slow  in  leav- 
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ing  the  car  and  that  she  was  apparently  stooping  down 
as  if  to  attend  to  some  portion  of  her  raiment,  and 
that  this  action  on  her  part  caused  the  conductor  of  the 
car  to  think  or  infer  that  she  did  not  intend  to  leave  the 
car  at  this  time.  The  testimony,  however,  affords  no 
basis  for  any  such  contention.  Mrs.  Smith  had  told  the 
conductor  that  she  wished  to  leave  the  car  at  Thirty- 
fourth  street.  The  testimony  is  that  she  followed 
close  upon  the  people  who  were  in  front  of  her,  and 
that  she  was  attempting  to  alight  from  the  car  with  all 
reasonable  speed.  Mrs.  Warren  was  unable  to  leave 
the  car  and  was  compelled  to  ride  to  Thirty-fifth 
stret. 

It  is  urged  that  the  court  committed  error  in  giving 
the  plaintiff's  instruction  four,  which  is  as  follows: 

**If  the  jury  believe  from  the  evidence  in  this  case 
that  the  car  of  the  defendant  company  came  to  a  stop 
at  Thirty-fourth  street  to  let  passengers  alight ;  and  if 
the  jury  further  believe  from  tie  evidence  in  this  case 
that  Claudia  Smith  was  a  passenger  on  said  car  and 
while  said  car  was  at  a  standstill  attempted  with  all 
due  care  and  diligence  to  alight  from  said  car;  and  if 
the  jury  further  believe  from  the  evidence  in  this  case 
that  while  said  Claudia  Smith  was  in  such  act  of  alight- 
ing from  said  car  said  car  was  started  by  the  servant 
of  the  company,  (if  you  believe  said  car  was  started) 
and  that  thereby  Claudia  Smith  was  injured  in  manner 
and  form  as  charged  in  her  statement  of  claim  and  that 
at  the  time  of  and  just  prior  to  said  occurrence  the  said 
plaintiflf  was  in  the  exercise  of  due  and  ordinary  care 
and  diligence  for  her  own  safety,  then  the  jury  should 
find  the  defendant  guilty  in  the  suit  brought  by  Claudia 
Smith.'' 

It  is  contended  that  this  instruction  directs  the  jury 
to  return  a  verdict  for  the  plaintiflf  if  from  the  evi- 
dence they  believe  the  facts  therein  mentioned,  and 
that  such  an  instruction  must  include  all  the  elements 
necessary  to  make  the  plaintiflf 's  case;  that  the  in- 
struction was  therefore  erroneous  in  several  respects ; 
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first,  it  was  not  based  upon  the  evidence;  second,  the 
instruction  was  erroneous  because  the  facts  outlined 
in  it  did  not  necessarily  charge  the  defendant  with 
negligence ;  and  third,  that  the  instruction  was  inade- 
quate in  its  requirement  of  belief  of  the  exercise  of 
ordinary  care  by  the  plaintiff. 

It  is  to  be  conceded  without  question  that  if  the  acts 
of  the  defendant  mentioned  in  the  instruction  did  not 
necessarily  constitute  negligence,  the  instruction  would 
*be  erroneous.  The  real  question  for  the  jury  was 
whether  or  not  the  defendant  was  negligent.  But  the 
instruction  in  addition  to  the  facts  named  therein, 
which  the  jury  were  to  find,  also  states,  **and  that 
thereby  Claudia  Smith  was  injured  in  maimer  and 
form  as  charged  in  her  statement  of  claim. ' '  However 
much  we  may  regret  that  a  reference  to  the  declaration 
or  statement  of  claim  in  an  instruction  has  been  ap- 
proved by  our  Supreme  Court,  it  is  nevertheless  an 
established  practice  and  we  must  recognize  it.  The 
statement  of  claim  in  this  case  is  as  follows:  ** Plain- 
tiff's claim  is  for  an  injury  to  her  person  received  on 
or  about  March  28th,  1908,  in  State  street  near  Thirty- 
fourth  street ;  caused  by  the  sudden  starting  of  def  end- 
ant 's  car  through  defendant's  negligence,"  etc.  Thus 
the  question  of  negligence,  in  our  opinion,  was  em- 
bodied in  the  instruction  by  referring  to  the  statement 
of  claim,  and  the  question  whether  the  facts  stated  in 
the  instruction,  together  with  those  stated  in  the  claim, 
constituted  negligence,  was  submitted  to  the  jury. 
This  clause  in  the  instruction  was  the  equivalent  of 
repeating  the  manner  in  which  the  injury  was  oc- 
casioned, as  set  out  in  the  statement,  and  included  with 
the  clause  above  quoted  the  allegation  that  the  de- 
fendant before  the  plaintiff  could  get  off  the  car  started 
the  car  and  plaintiff  was  dragging  her  boy  and  had  to 
jump  and  was  injured.  In  our  opinion  the  giving  of  the 
instruction  was  not  reversible  error. 
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It  is  next  urged  that  the  ccmrt  erred  in  giving  to 
the  jury  the  first  instruction  requested  by  the  plain- 
tiff, which  reads  as  follows: 

'*The  jury  are  instructed  by  the  court  that  if  from 
all  the  evidence  in  this  case  and  under  the  instructions 
of  the  court  you  find  the  defendant  guilty,  then  in  such 
event  the  plaintiff  is  entitled  to  recover  such  sum  as 
will  reasonably  compensate  her  for  all  bodily  pain  and 
suffering,  if  any,  as  the  evidence  may  show,  if  it  shows 
any,  which  she  has  suffered  in  the  past  by  reason  of  her 
injuries,  and  for  such  bodily  pain  and  suffering,  if  any, 
as  the  evidence  may  show,  if  it  shows  any,  as  she  may 
suffer  in  the  future  by  reason  of  such  injuries  if  the 
jury  believe  from  the  evidence  in  this  case  that  she 
may  suffer  bodily  pain  as  the  direct  result  of  her  in- 
juries.'^ 

It  is  urged  that  the  instruction  authorized  compen- 
sation for  merely  possible  future  pain  and  suffering, 
not  what  the  jury  believed  she  will  suffer,  and  author- 
ities are  cited  and  quoted  to  the  effect  that  instructions 
given  upon  such  a  theory  are  erroneous  upon  the 
ground  that  they  authorize  purely  speculative  future 
damages. 

The  serious  criticism  made  to  the  instruction  is  that 
it  does  not  require  the  jury  to  believe  from  the  evi- 
dence that  the  plaintiff  will  sustain  suffering  in  the 
future ;  and  that  this  omission  together  with  the  use  of 
the  words  *  *  may  suffer, ' '  occurring  twice  in  the  instruc- 
tion, makes  the  instruction  erroneous  and  misleading 
in  that  it  permits  the  jury  to  award  damages  for  future 
suffering  merely  upon  the  belief  by  the  jury  that  the 
plaintiff  *  *  may  suffer ' '  pain  in  the  future. 

When  the  instruction  is  subjected  to  the  close  legal 
scrutiny  applied  to  it  by  the  learned  counsel  for  plain- 
tiff in  error,  it  is  not  free  from  criticism.  It  is  erron- 
eous, and  cannot  be  approved  as  a  precise  and  aecur- 
rate  statement  of  law,  for  it  authorizes  a  recovery  of 
damages  for  pain  in  the  future  upon  the  belief  by  the 
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jury  in  a  mere  possibility  that  future  pain  and  suffer- 
ing may  be  caused  by  the  injury,  which  is  not  suflScient 
to  warrant  an  assessment  of  damages.  Amann  v.  Con- 
solidated T.  Co.,  243  111.  263.  Strictly  and  technically 
construed  the  instruction  does  not  require  proof  of  a 
reasonable  certainty,  or  belief  on  the  part  of  the  jury, 
that  pain  will  be  endured  in  the  future.  We  do  not 
think,  however,  that  the  jury  in  reading  the  instruction 
and  applying  it  to  the  facts  in  this  case  so  read  it  or 
construed  it.  The  evidence  showed  that  at  the  time  of 
the  trial  the  plaintiff  had  not  recovered  from  her  in- 
juries, and  it  necessarily  followed  that  there  would  be 
future  pain  and  suffering;  and  the  jury  would  natu- 
rally consider  the  instruction  as  authorizing  them  to 
assess  damages  therefor. 

The  action  was  of  the  fourth  class  in  the  Municipal 
Court  of  Chicago.  The  act  creating  that  court  ex- 
pressly provides  that  no  order  or  judgment  of  that 
court  shall  be  reversed  on  review  unless  the  reviewing 
court  shall  be  satisfied  from  the  record  that  such  action 
or  judgment  is  contrary  to  the  law  and  the  evidence, 
or  that  such  order  or  judgment  resulted  from  substan- 
tial errors  of  the  Municipal  Court  directly  affecting 
the  matters  at  issue  between  the  parties.  We  do  not 
think  the  jury  was  misled  by  the  instruction,  or  that 
its  verdict  would  have  been  any  different  if  the  instruc- 
tion had  been  more  accurately  phrased. 

It  is  urged  that  the  court  erred  in  excluding  evidence 
offered  by  the  defendant  to  prove  its  system  of  receiv- 
ing reports  of  accidents  and  to  show  that  no  report  was 
received  from  any  train  man  that  such  an  accident  as 
the  one  here  complained  of  took  place,  and  also  the  evi- 
dence of  the  conductor  of  the  car  bearing  the  number 
which  Mrs.  Warren  designated  as  the  number  of  the 
car  in  connection  with  which  plaintiff  was  hurt,  and 
that  if  the  accident  had  happened  he  would  have  made 
a  report  of  it. 
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The  record  shows  that  the  defendant  had  the  benefit 
of  the  proof  of  the  fact  that  no  report  was  made  to  it 
by  any  conductor  of  an  accident  at  Thirty-fourth  street 
on  the  line  in  question.  The  company  knew  about  the 
accident  the  day  after  it  occurred,  for  Dr.  Smith,  the 
husband  of  the  plaintiff,  wrote  the  company  a  letter 
shortly  after  the  accident  happened,  which  the  defend- 
ant received.  The  letter  complained  of  the  negligence 
of  the  conductor  and  also  spoke  of  a  sprain  to  the  arm 
of  the  boy,  and  the  injury  to  the  plaintiff.  This  letter 
was  introduced  in  evidence  by  the  company  as  having 
been  received  by  it  on  the  morning  following  the  acci- 
dent. The  company  therefore  had  information  of  the 
accident,  and  it  was  immaterial  to  the  case  that  it 
should  be  permitted  to  make  proof  of  its  system  of 
receiving  reports  of  accidents,  and  that  no  report  was 
received  from  any  train  man. 

The  court  did  not  commit  reversible  error  in  exclud- 
ing this  evidence.    The  judgment  is  affirmed. 

Affirmed. 


Sullivan  &  Langston  Co.  et  al.,  Appellants,  v.  William  A. 

Richardson  et  al.,  Appellees. 

Gen.  No.  16,453. 

1.  Mechanic's  liens — against  whom  may  he  awarded.  A  lien 
may  properly  be  awarded  against  the  owner  of  land  who  authorizes 
and  knowingly  permits  his  lessee  to  make  alterations  therein. 

2.  Mechanic's  liens — when  claim  need  not  he  fled  %D\th\n  four 
months.  As  against  lessees  and  an  owner  who  has  authorized  and  know> 
ingly  permitted  such  lessees  to  make  alterations  a  lien  claimant  is  en- 
titled to  enforce  his  claim  if  he  has  filed  the  same  within  two  years 
of  the  completion  of  his  work. 
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Mechanic's  Uen.  Appeal  from  tiie  Superior  Court  of  Cook  county; 
the  Hon.  Abthxtb  H.  Chetlain,  Judge,,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1910.  Reversed  and  remanded  with 
directions.    Opinion  filed  April  19,  1912. 

J.  A.  Coleman,  for  appellants. 
Charles  A.  Ward,  for  appellees. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

The  main  question  presented  by  the  record  and  briefs 
is  whether  or  not  the  court  erred  in  dismissing  the  bill 
of  complainants  for  mechanic's  liens  as  to  U.  Grant 
Dailey,  a  defendant,  for  want  of  equity.  The  decree  is 
in  other  respects  claimed  to  be  erroneous  by  the  fifth 
assignment  of  error. 

Defendants  below,  William  A.  Richardson  and  U. 
Grant  Dailey,  leased  from  Israel  and  Eva  Topper,  de- 
fendants to  the  bill,  the  premises  known  as  No.  3230 
State  street,  Chicago.  The  lease  was  in  writing,  and  it 
authorized  the  lessees  to  remove  the  front  of  the  b,uild- 
ing  and  make  any  other  alterations  in  the  building  they 
desired.  The  defendants,  Richardson  and  Dailey,  were 
jointly  interested  in  the  lease  and  the  business  of  con- 
ducting a  five-cent  theatre  in  the  premises  covered 
thereby  as  co-partners,  although  the  formal  written 
articles  of  co-partnership  were  not  prepared  and 
signed  by  them  until  after  the  lease  was  taken,  and 
work  on  the  alterations  and  improvements  of  the  build- 
ing had  been  commenced.  Richardson,  acting  for  the 
firm,  made  contracts  for  the  improvements  with  The 
Illinois  Metal  Ceiling  &  Supply  Company  and  the  Sul- 
livan &  Langston  Co.  for  different  parts  of  the  work 
necessary  to  adapt  the  building  to  a  theatre.  The 
work  was  done  to  his  satisfaction  but  was  not  paid  for. 
The  Illinois  Metal  Ceiling  &  Supply  Co.  completed  its 
work  June  22,  1908,  and  filed  its  claim  for  lien  August 
22,  1908.    The  Sullivan  &  Langston  Co.  completed  its 
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work  July  11,  1908,  and  filed  its  claim  for  lien  Novem- 
ber 10,  1908.  The  claims  were  filed  against  Richard- 
son, Israel  Topper  and  Eva  Topper,  without  naming 
U.  G.  Dailey  therein.  On  October  30, 1909,  each  claim- 
ant filed  an  amended  claim  naming  Dailey  as  one  of  the 
parties  against  whom  it  was  filed. 

Appellants  filed  their  bill  to  enforce  their  mechanic's 
liens,  making  William  A.  Richardson,  U.  Grant  Dailey, 
Israel  Topper  and  Eva  Topper  defendants.  The  de- 
fendant, U.  Grant  Dailey,  answered  and  replications 
were  filed.  The  cause  was  referred  to  a  master  in 
chancery.  On  consideration  of  the  master's  report 
and  exceptions  to  it  filed  by  the  defendant  Dailey  the 
court  overruled  the  exceptions  in  its  decree  except  as 
to  this :  **The  court  finds  that  neither  of  the  said  com- 
plainants filing  a  claim  for  lien  as  to  the  said  defend- 
ant, U.  Grant  Dailey,  within  four  months  after  the 
completion  by  them  respectively  of  the  furnishing  of 
the  material  and  doing  of  the  work  under  their  re- 
spective contracts;  that  the  said  defendant,  U.  Grant 
Dailey,  is  not  an  owner  within  the  purview  of  the 
statute  in  such  cases  made  and  provided,  and  for  these 
reasons,  and  these  reasons  only,  that  said  respective 
complainants  are  not  entitled  to  recover  as  to  said  de- 
fendant, U.  Grant  Dailey,  either  in  equity  or  as  at  law, 
and  therefore  orders  that  the  joint  and  several  bill  of 
complaint  of  the  complainants  be  dismissed  as  to  said 
defendant,  U.  Grant  Dailey,  for  want  of  equity,  and  at 
the  costs  of  said  complainants." 

The  record  is  in  a  jumbled  condition.  The  above 
decree  was  entered  on  January  15, 1910.    December  14, 

1909,  the  court  ordered  that  the  exceptions  of  Dailey 
to  the  master's  report  be  sustained.    On  January  13, 

1910,  the  court  ordered  and  decreed  that  the  petition 
for  mechanic's  lien  filed  by  the  complainants  be  dis- 
missed as  to  defendant  U.  Grant  Dailey  at  the  costs  of 
the  petitioners.    Dailey  was  therefore  out  of  court  by 
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the  record  when  the  decree  appealed  from  was  entered. 
He,  however,  follows  this  appeal  and  enters  his  appear- 
ance in  this  court  in  this  appeal,  and  files  a  brief.  No 
appeal  was  prayed  for  or  allowed  from  the  order  of 
January  13,  1910,  and  no  assignment  of  error  is  made 
on  that  order. 

The  tenth  clause  of  the  lease  from  Israel  Topper  to 
Richardson  and  Dailey  provided : 

**It  is  further  covenanted  and  agreed  that  said  sec- 
ond parties  shall  be  allowed  to  remove  the  front  of  said 
building  and  make  any  other  alterations  they  see  fit,'' 
etc. 

Under  this  clause  of  the  lease  the  evidence  shows 
that  Richardson  &  Dailey  through  Wiliam  A.  Richard- 
son entered  into  contracts  with  the  complainants  re- 
spectively for  the  labor  and  materials  set  out  in  the 
respective  claims  of  the  complainants,  and  in  their  bill 
of  complaint  set  forth,  and  that  Israel  Topper  and 
Eva  Topper,  his  wife,  were  the  joint  owners  of  the 
real  estate  described  in  the  lien  claims  and  the  bill  of 
complaint  on  April  20,  1908,  the  date  of  the  lease ;  and 
that  they  authorized  and  knowingly  permitted  the  de- 
fendants Richardson  and  Dailey  to  enter  into  the  con- 
tracts with  the  complainants  for  the  labor  and  ma- 
terials for  the  removal  of  the  front  of  the  building 
and  other  alterations  therein. 

The  complainants  perfected  their  liens  under  the  act 
of  1903  by  filing  their  claims  for  liens  within  two  years 
of  the  completion  of  their  contracts  respectively.  ( Sec. 
7  of  the  Act.)  Richardson  was  one  of  the  several  own- 
ers within  the  meaning  and  purview  of  the  law,  Dailey, 
Israel  Topper  and  Eva  Topper  being  the  other  owners. 
Sorg  V.  Crandall,  233  111.  79.  It  follows  that  the  decree 
was  erroneous  in  declaring  that  the  complainants  were 
not  entitled  to  liens  as  against  the  defendant  U.  Grant 
Dailey,  for  the  reason  that  they  had  not  filed  their 
claims  for  liens  naming  him  as  an  owner  within  four 
months  after  the  completion  of  their  contracts  respect- 
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ively.  The  decree  is  accordingly  reversed  and  the 
cause  is  remanded  with  directions  to  the  court  below  to 
take  such  proceedings  not  inconsistent  with  the  views 
herein  expressed  as  it  may  deem  proper.  No  decree 
should  be  entered  against  U.  Grant  Dailey,  however, 
until  he  is  again  brought  into  the  case. 

Reversed  and  remanded  with  directions. 


Hans  A.  Leafgreen  et  al.,  Appellants,  v.  John  H.  Telford 

et  al.,  Appellees. 

Qen.  No.  16,490. 

Accord  and  satisfaction — when  settlement  made  with  joint  creditor 
binding.  If  an  honest  dispute  exists  a  settlement  made  by  the  debtor 
with  one  partner  is  binding  upon  all  partners  regardless  of  lack  of 
knowledge  and  of  participation  in  the  settlement  by  the  other  partner 
or  partners. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Edward  A. 
Dicker,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.     Affirmed.    Opinion  filed  April  19,  1912. 

Statement  by  the  Court.  Appellees,  as  Telford  and 
McWade,  were  the  builders  who  constructed  the  Pat- 
tington,  a  large  apartment  building  in  Chicago,  as  gen- 
eral contractors.  Appellants  under  the  firm  name  of 
Leafgreen  Brothers  entered  into  a  subcontract  with 
appellees  to  do  the  masonwork  of  the  building  for  $49,- 
250.  Various  changes  were  made  in  the  plans  after 
the  contract  was  made,  on  account  of  which  appellants 
contended  that  they  were  entitled  to  receive  extra  pay. 
Appellees  on  the  other  hand  contended  that  large 
amounts  should  be  deducted  from  the  sum  otherwise 
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due  under  the  contract  by  reason  of  these  changes.  It 
was  also  contended  that  there  had  been  great  delay, 
and  that  a  large  sum  was  due  under  a  clause  of  the  con- 
tract which  provided  for  the  payment  of  $50  a  day  for 
every  day  that  the  work  was  delayed  or  remained  un- 
finished after  a  specified  time. 

About  $47,000  was  paid  on  the  contract;  and  a  con- 
troversy having  arisen  between  the  parties,  appellants 
sought  to  enforce  a  mechanic's  lien  for  the  amount 
which  they  claimed  to  be  due,  in  the  Circuit  Court  of 
Cook  county.  That  proceeding  resulted  adversely  to 
them,  and  the  matters  in  controversy  as  between  appel- 
lants and  appellees  were  submitted  to  an  arbitrator 
under  a  written  agreement  for  arbitration.  It  recited 
the  amounts  that  were  agreed  upon,  and  provided  that 
the  remaining  matters  in  controversy  should  be  submit- 
ted to  the  award,  order  and  final  determination  of 
George  Beaumont,  architect,  of  the  City  of  Chicago, 
and  that  he  should  determine  what  sums,  if  any,  were 
due  from  appellees  to  appellants  for  a  number  of  items 
of  extras,  naming  them.  The  agreement  then  further 
provided  that  the  arbitrator  should  determine  what 
amouxit,  if  any,  should  be  deducted  from  the  amounts 
otherwise  due  the  appellants  because  of  the  following 
deductions  which  the  parties  of  the  second  part,  appel- 
lees, claimed  should  be  made  therefrom,  because  of  ma- 
terial omitted  in  the  change  of  plans  for  the  work  im- 
properly done  or  not  done  that  should  have  been  done 
by  appellants,  naming  a  list  of  items.  The  agreement 
then  provided  that  the  arbitrator  should  determine 
what  amount,  if  any,  should  be  deducted  from  the 
amounts  otherwise  due  appellants  because  of  the  chang- 
es in  plans  for  the  building  of  the  boiler  house,  so- 
called,  constructed  in  connection  with  the  main  build- 
ing, and  that  the  arbitrator  should  determine  what 
sum,  if  any,  should  be  allowed  or  paid  to  appellees  by 
appellants  because  of  their  delay  in  completing  the 
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work  within  the  time  specified  in  the  original  con- 
tractor's agreement,  whereby  $50  a  day  for  every  day 
such  work  might  be  delayed  or  remain  unfinished  was 
to  be  charged  against  appellants.  In  and  by  the  agree- 
ment it  was  further  provided  that  the  arbitrator  should 
determine  which  of  the  parties  should  bear  the  expense 
of  $22  for  the  inspection  of  the  work  done  under  the 
contract  between  them,  dated  September  15,  1902,  in 
pursuance  of  which  appellees  did  the  electric  light  and 
motor  wiring  in  the  Journal  Building  for  the  American 
Medical  Association.  And  it  was  further  agreed  that 
the  arbitration  was  made  pursuant  to  Section  16,  Chap- 
ter 10  of  the  Revised  Statutes  of  the  State  of  Illinois, 
and  that  the  arbitrator  should  have  all  the  powers 
vested  in  such  arbitrator  by  the  statute,  and  he  should 
make  his  award  in  writing,  and  that  if  either  of  the 
parties  should  not  pay  to  the  other  party  the  sum  so 
found  by  the  arbitrator  within  sixty  days  from  the 
date  of  his  award,  then  that  judgment  might  be  entered 
in  favor  of  the  party  to  whom  the  same  should  be  paid, 
in  the  Superior  Court  of  Cook  county,  as  provided  by 
the  statute. 

The  arbitrator,  George  Beaumont,  made  his  written 
report  or  award  in  which  he  stated  that  Leafgreen 
Brothers  were  indebted  to  Telford  and  McWade  in  the 
sum  of  $361,  ** being  the  balance  in  full  of  all  claims/' 
Appellants  then  contended  that  although  the  award 
stated  that  there  was  $361  due  to  appellees  as  the  bal- 
ance in  full  of  all  claims  that  this  sum  was  not  the  bal- 
ance of  all  claims  but  was  the  balance  merely  of  the 
particular  claims  that  were  disputed,  and  that  there 
was  still  due  to  appellants  the  difference  between  the 
amounts  not  in  dispute  of  about  $4,000  and  the  sum  so 
found  due  by  the  arbitrator.  Appellees,  on  the  other 
hand,  contended  that  there  was  $361  due  them  on  the 
award,  as  stated  therein. 

About  eighteen  months  after  the  award  was  ren- 
dered, appellants  as  Leafgreen  Brothers  brought  suit 
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against  appellees  to  recover  the  amount  they  claimed 
due  from  appellees.  The  latter  relied  upon  the  award 
as  a  defense,  and  pleaded  as  a  set-ofif  the  award  for 
the  amount  of  which  they  asked  judgment  against  ap- 
pellants. In  October,  1906,  when  the  suit  was  still 
pending,  appellees,  who  had  dissolved  their  partner- 
ship and  set  aside  a  portion  of  their  partnership  funds 
to  discharge  their  outstanding  debts,  arranged  a  set- 
tlement of  the  suit  with  Benjamin  A.  Leafgreen,  one 
of  the  firm  of  Leafgreen  Brothers,  and  one  of  the  plain- 
tiffs in  the  then  pending  suit,  and  paid  to  him  the  sum 
of  $1750  and  took  a  receipt  signed  in  the  names  of  both 
partners  and  in  the  partnership  name,  reciting  that 
the  sum  received  was  in  full  settlement  of  all  claims  or 
demands  of  every  nature.  At  the  same  time  a  stipula- 
tion was  entered  into  which  recited  that  the  matters 
involved  in  the  above  entitled  cause  had  been  settled, 
and  that  the  suit  be  dismissed  without  costs.  This 
stipulation  was  signed  by  all  the  attorneys  for  the 
plaintiffs  in  the  case,  Harry  L.  Irwin  and  Lee,  Lee  & 
Schuchardt.  At  that  time  Lee,  Lee  &  Schuchardt,  now 
Lee  &  Lee,  the  attorneys  for  appellants  in  this  case, 
particularly  represented  Benjamin  A.  Leafgreen,  the 
partner  with  whom  the  settlement  was  made,  and  who 
received  the  money ;  and  H.  L.  Irwin,  who  also  signed 
the  stipulation,  reciting  that  a  settlement  had  been  ef- 
fected, then  specially  represented  Hans  A.  Leafgreen, 
who  is  now  the  particular  client  of  Messrs.  Lee  &  Lee. 
The  other  appellant,  Benjamin  A.  Leafgreen,  though 
named  as  a  plaintiff  in  the  present  suit,  testified  in 
this  case  that  he  did  not  bring  this  suit  nor  have  any- 
thing to  do  with  its  being  brought. 

The  trial  of  the  cause  before  the  Municipal  Court  re- 
sulted in  a  finding  for  the  defendants  below,  appellees 
here,  and  a  judgment  upon  the  finding. 

Lee  &  Lee,  for  appellants. 
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Arnott  Stubblefield  and  Chauncby  W.  Martyn, 
for  appellees. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

The  principal  ground  upon  which  appellants  ask  a 
reversal  of  the  judgment  is  based  upon  the  rule  of  law 
that  the  payment  of  a  part  of  a  debt  or  liquidated 
damages  is  not  a  satisfaction  of  the  whole  demand. 
The  application  of  the  rule  to  the  case  at  bar  is  made 
by  the  assertion  that  at  the  time  the  payment  of  $1,750 
was  made  the  claim  amounted  to  $3,646.03.  This 
amount  was  arrived  at  by  taking  the  sum  that  was 
agreed  upon  in  the  contract  of  arbitration  as  due  from 
appellees  to  appellants,  $4,007.03,  and  subtracting 
therefrom  the  sum  of  $361  foxmd  by  the  arbitrator  to 
be  due  from  appellants  to  appellees.  It  is  urged  that 
$3,646.03,  with  the  interest  accrued  thereon,  was  a 
liquidated  amount  and  that  the  payment  of  $1,750  by 
appellees  was  not  an  accord  and  satisfaction  of  the  in- 
debtedness but  that  appellees  are  only  entitled  to  have 
that  credited  upon  the  liquidated  amount  due  with  in- 
terest, notwithstanding  the  settlement  that  was  made 
and  the  receipt  given  which  provided  that  the  said 
$1,750  was  *4n  full  of  all  claims  and  demands  of  every 
kind  and  nature  down  to  the  date  hereof.'' 

It  is  further  urged  that  a  release  of  a  liquidated  in- 
debtedness, executed  by  one  of  the  partners  after  the 
dissolution  of  a  partnership,  of  the  whole  of  the  in- 
debtedness upon  a  payment  of  a  part,  is  not  a  valid 
release,  and  that  therefore  appellees  are  only  entitled 
to  a  credit  of  $1,750  upon  the  liquidated  indebtedness. 

On  the  other  hand  the  contention  of  counsel  for  ap- 
pellees is  that  there  was  an  honest  controversy  be- 
tween the  parties  at  the  time  the  settlement  was  made, 
and  that  a  settlement  of  matters  in  dispute  for  a  less 
sum  than  that  which  may  be  in  fact  actually  due  as  a 
matter  of  law,  and  the  payment  and  acceptance  of  the 
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amount  agreed  upon  in  such  settlement  is  a  good  accord 
and  satisfaction.  It  is  further  contended  that  an  ac- 
cord and  satisfaction  with  one  of  several  joint  credi- 
tors works  a  complete  extinction  of  the  claim,  and  is  a 
good  accord  and  satisfaction  without  showing  that  the 
one  who  made  the  settlement  had  authority  from  the 
other  to  make  it. 

In  our  opinion  there  was  a  controversy  between  the 
parties,  appellants  and  appellees,  which  was  involved 
in  a  lawsuit,  and  there  is  no  question  but  that  while 
the  lawsuit  was  pending  appellees  paid  the  $1,750  to 
one  of  the  co-partners,  plaintiffs  in  the  action,  and  took 
from  the  co-partner  with  whom  the  settlement  was 
made  a  receipt  dated  October  4, 1906,  as  follows :  **  Re- 
ceived of  Messrs.  Telford  &  McWade  through  Edwy 
Logan  Reeves  and  Chauncey  W.  Martyn,  trustee,  $1,- 
750.00,  in  full  settlement  of  all  claims  and  demands  of 
every  nature  down  to  date. ' '  At  the  same  time  appel- 
lees took  a  stipulation  from  the  plaintiffs  in  the  action 
showing  that  the  matters  involved  in  the  cause  had 
been  settled,  and  that  the  suit  should  be  dismissed 
without  costs. 

In  2nd  Parsons  on  Contracts,  page  618,  the  learned 
author  says : 

**It  has  been  said  the  payment  of  a  part  of  a  debt, 
or  of  liquidated  damages  is  no  satisfaction  of  the  whole 
debt,  even  where  the  creditor  agrees  to  receive  a  part 
for  the  whole  and  gives  a  receipt  for  the  whole  demand ; 
and  a  plea  of  payment  of  a  small  sum  in  satisfaction 
of  a  larger  is  bad,  even  after  verdict,  but  this  rule  must 
be  so  far  qualified  as  not  to  include  the  common  case 
of  a  payment  of  a  debt  by  a  fair  and  well  understood 
compromise  carried  faithfully  into  effect,  even  though 
there  were  no  release  under  seal." 

In  1st  Cyc.  329,  it  is  said:  ** Where  a  claim  is  un- 
liquidated or  in  dispute,  payment  and  acceptance  of  a 
less  sum  than  claimed,  in  satisfaction,  operates  as  an 
accord  and  satisfaction,  as  the  rule  that  the  receiving 
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of  a  part  of  the  debt  under  an  agreement  that  the  same 
shall  be  in  full  satisfaction,  is  no  bar  to  an  action  to 
recover  the  balance,  does  not  apply  while  the  plaintiff's 
claim  is  disputed  or  unliquidated.  *  *  *.  The  fact  *  *  * 
that  the  amount  accepted  was  much  less  than  the  cred- 
itor was  entitled  to  receive  and  would  have  recovered, 
had  he  brought  action,  does  not  in  any  way  affect  the 
rule." 

The  rule  as  to  the  parties  between  whom  a  good  ac- 
cord and  satisfaction  may  be  made  with  respect  to 
joint  creditors  or  plaintiffs,  as  stated  in  1st  Cyc.  318 
is :  ^  *  Accord  and  satisfaction  with  one  of  several  plain- 
tiffs or  joint  creditors  is  a  complete  extinction  of  the 
claim  and  is  a  good  accord  and  satisfaction  without 
showing  that  the  one  who  made  the  settlement  had 
authority  from  the  others  to  do  so.'* 

This  doctrine  is  supported  by  State  v.  Story,  57 
Miss.  738,  and  cases  there  cited. 

In  Austin  v.  Hall,  13  Johns.  286,  in  an  action  in  tres- 
pass by  tenants  in  common  for  being  expelled  from 
their  land  where  there  was  a  plea  interposed  to  the 
effect  that  two  of  the  plaintiffs  in  consideration  of  the 
sum  of  six  cents  had  released  all  cause  of  action  that 
they,  or  either  of  them,  or  any  other  person  or  per- 
sons had  against  the  defendants  on  account  of  such 
trespass,  it  was  held  that  the  action  is  strictly  a  per- 
sonal one  and  the  plaintiffs  were  bound  to  join  in  it, 
and  the  release  by  two  of  the  plaintiffs  is  a  bar  to  the 
action  and  the  defendant  is  entitled  to  judgment. 

Weston  V.  Weston,  35  Maine,  360,  was  a  suit  upon  a 
promissory  note  which  had  become  the  property  of  two 
administrators  by  their  charging  themselves  with  it 
in  their  account  as  administrators.  One  of  the  admin- 
istrators thereafter  executed  an  instrument  acknowl- 
edging payment  and  discharge  by  her  intestate.  It  was 
held  in  a  subsequent  action  on  the  note  that  by  being 
so  charged  in  the  administrators '  account  the  note  be- 
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came  the  property  of  both  administrators,  and  either 
of  them  could  receive  payment  of  it  or  discharge  it. 

The  same  rule  is  announced  in  2  Chitty  on  Con- 
tracts, 1132. 

In  our  opinion  the  discharge  on  settlement  made  at 
the  time  of  the  payment  of  $1,750  by  appellees  was 
valid  and  binding  upon  both  appellants,  and  the  court 
did  not  err  in  its  finding  and  judgment  for  appellees. 
The  judgment  is  therefore  affirmed. 

Affirmed. 


John  Masek,  Appellee,  v.  Anastazie  Chmelik,  Appellant. 

Qen.  No.  16,502. 

1.  Contracts — when  architect's  certificate  not  essential  to  recovery. 
Where  the  refusal  of  the  owner  to  pay  was  based  on  other  ground  than 
the  failure  to  produce  a  written  certificate  the  certificate  is  deemed  to 
have  been  waived. 

2.  Contracts — when  architect's  certificate  waived.  If  issoanee  of 
the  certificate  was  refused  because  the  owner  directed  its  non-issuance 
it  will  be  deemed  to  have  been  waived  as  a  prerequisite  to  recovery 
against  such  owner. 

3.  Appeals  and  errors — when  findings  hy  master  not  disturbed. 
The  findings  of  fact  by  a  master  approved  by  the  court  will  not  be 
disturbed  on  appeal  unless  clear  mistake  or  fraud  is  shown. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Fablin 
Q.  Ball,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1910.    Affirmed.    Opinion  filed  April  19,  1912. 


Novak  &  Pollock,  for  appellant. 
Dunn  &  Hayes,  for  appellee. 
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Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

The  bill  in  this  case  was  filed  by  John  Masek,  appel- 
lee, against  the  appellant,  Anastazie  Chmelik,  and  sets 
forth  that  Masek  was  a  carpenter,  and  on  the  30th  day 
of  March,  1905,  he  entered  into  a  written  contract  to 
furnish  certain  portions  of  the  work  and  materials 
in  and  about  the  construction  of  a  two-story  and  base- 
ment building,  for  which  he  was  to  be  paid  the  sum  of 
$3550,  on  certificates  of  Otto  Kerner,  superintendent; 
that  he  went  forward  under  the  contract  and  completed 
the  building  in  a  good  and  workmanlike  manner ;  that 
he  performed  extra  work  at  the  request  of  the  appel- 
lant ;  and  that  the  value  of  said  extra  work  was  $148,82, 
and  alleges  a  balance  due  him  of  $283.32. 

Appellee  also  filed  an  amendment  to  his  bill,  in 
which  he  alleges  that  Kerner,  the  superintendent,  in 
refusing  to  issue  certificates  fraudulently  combined 
with  the  defendant,  appellant,  so  to  do  for  the  wrong- 
ful purpose  of  defeating  the  claim  of  appellee  without 
just  cause. 

Appellant  filed  her  answer  to  the  bill,  in  which  she 
admits  making  the  contract  alleged  but  denies  that 
appellee  furnished  material  and  did  all  the  work  and 
completed  the  building  as  set  out  in  the  contract  and 
specifications ;  she  denies  that  the  work  was  done  in  a 
workmanlike  manner,  and  charges  the  contrary  to  be 
the  fact,  and  sets  forth  particular  items  in  which  ap- 
pellee has  deviated  from  the  plans  and  specifications; 
she  denies  that  there  is  anything  due  under  said  con- 
tract, and  that  she  accepted  the  building  as  finished 
and  completed ;  denies  that  the  building  was  completed 
on  October  21, 1905,  and  alleges  that  appellee  failed  to 
follow  the  superintendent's  instructions,  and  that  the 
superintendent  was  dissatisfied  with  the  work  and 
refused  to  issue  a  certificate;  alleges  that  appellee 
failed  to  get  a  certificate  from  the  superintendent,  cer- 


Chicago — ^Fibst  Distbict — ^Apbil,  1912.        591 

Masek  v.  Chmelik,  169  111.  App.  589. 

tifying  that  the  work  was  properly  done,  and  alleges 
that  there  is  nothing  due  under  the  contract. 

The  cause  was  referred  to  a  master  to  take  proofs 
and  report  the  same  together  with  his  conclusions  to 
the  court. 

The  master  made  his  report  and  recommendations, 
finding  that  the  contract  was  made  as  alleged  in  the 
bill;  that  all  the  material  and  labor  contracted  for 
was  substantially  performed,  and  the  work  fully  com- 
pleted on  or  before  July  31,  1905 ;  and  the  master  also 
finds  in  his  report  the  various  items  for  extras  claimed 
by  the  complainant,  appellee,  and  recommends  that  a 
decree  be  entered  in  favor  of  appellee  for  $271.82. 

The  court  overruled  exceptions  to  the  master's  re- 
port on  hearing  and  entered  a  decree  confirming  the 
master's  finding  for  the  amount  recommended  in  his 
report. 

The  chief  ground  urged  in  the  briefs  of  appellant 
for  a  reversal  of  the  decree  is  that  the  proof  fails  to 
show  that  appellee  obtained  the  superintendent's  cer- 
tificate for  the  final  payment  on  the  building;  and  it 
is  urged  that  by  the  contract  the  decision  of  the  super- 
intendent should  be  binding  upon  the  parties,  and  that 
therefore  nothing  was  due  to  the  appellee  until  he  ob- 
tained the  certificate  of  the  superintendent  for  the 
amount  due  him  under  the  contract  for  work  done. 

The  evidence  shows  that  no  certificates  were  re- 
quired during  the  progress  of  the  work  from  the  super- 
intendent, but  payments  were  made  without  regard  to 
written  certificates.  The  evidence  clearly  affords  a 
ground  for  the  conclusion  that  the  requirements  of  the 
contract  to  the  effect  that  payments  were  to  be  made 
upon  certificates  of  the  superintendent,  were  waived 
by  the  parties. 

It  further  appears  that  several  letters  were  written 
by  the  superintendent  to  appellee  informing  him  that 
appellant  would  not  pay  the  amount  due  to  him,  or 
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any  sum  whatever,  for  the  reason  that  he  had  not  per- 
formed the  contract  and  denying  that  any  sum  was 
due  him.  Under  such  circumstances,  where  the  refus- 
al of  the  appellant  to  pay  was  based  upon  other  grounds 
than  the  failure  to  produce  a  written  certificate,  the 
certificate  is  deemed  to  have  been  waived.  Andrew 
Lohr  Bottling  Co.  v.  Ferguson,  122  111.  App.  270,  af- 
firmed, 2^3  111.  88;  Fitzgerald  v.  Benner,  120  111.  App. 
447,  affirmed,  219  111.  485. 

In  our  opinion,  no  certificate  of  the  superintendent 
was  necessary  to  a  recovery  here ;  indeed,  if  we  are  to 
look  only  to  the  abstract,  as  we  are  entitled  to  do,  there 
is  no  contract  abstracted  which  requires  such  a  certifi- 
cate as  a  condition  precedent  to  payment.  Appellant, 
the  owner,  waived  a  written  certificate  of  the  superin- 
tendent by  refusing  to  pay  on  other  grounds.  It  is 
evident  from  the  record  that  the  certificate  was  with- 
held because  the  owner  had  directed  the  superintend- 
ent not  to  issue  it.  Under  such  circumstances  it  would 
be  deemed  waived.    Fitzgerald  v.  Benner,  supra. 

In  our  opinion,  the  decree  of  the  court  is  supported 
by  the  evidence.  The  findings  of  the  master  in  chan- 
cery who  saw  and  heard  the  witnesses,  and  whose  re- 
port has  been  confirmed  by  the  chancellor  and  the  de- 
cree entered  in  accordance  therewith,  will  not  be  dis- 
turbed on  appeal  unless  clear  mistake  or  fraud  is 
shown.  This  does  not  appear  in  the  case  at  bar.  Sie- 
gel  V.  A.  H.  Andrews  Co.,  181  111.  350;  Kohlsaat  v. 
Bank,  102  111.  App.  110.    The  decree  is  affirmed. 

Affirmed. 
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Anna  Malloy,  Appellee,  v.  City  of  Chicago,  Appellant. 

Qen.  No.  16,521. 

1.  Instructions — when  upon  damages  in  personal  injury  action 
slightly  inaccurate.  An  instruction  upon  this  subject  instead  of  allow- 
ing the  jury  to  predicate  their  estimate  upon  the  ''facts  and  circum- 
stances in  proof"  may  better  limit  the  jury  ''to  the  consideration  of 
the  facts  and  circumstances  attending  the  injury." 

2.  Verdicts — when  not  excessive*  A  verdict  reduced  by  remittitur 
from  $2,000  to  $1^50  is  not  excessive  where  it  appears  that  as  a  result 
of  the  accident  there  was  a  stiffening  of  the  right  hip  joint  which  had 
not  passed  away  even  at  the  time  of  the  trial,  and  that  the  plaintiff 
suffered  and  continued  to  suffer  considerable  pain. 

Action  in  case  for  personal  injuries.  Appeal  from  the  Superior  Court 
of  Cook  county;  the  Hon.  Ben  M.  Smith,  Judge  presiding.  Heard  in 
the  Branch  Appellate  Court  at  the  March  term,  1910.  Affirmed.  Opin- 
ion filed  April  19,  1912. 

•  Edwabd  J.  Brundagb  and  John  R.  Cavebly,  for  ap- 
pellant ;  Edward  C.  Fitch,  of  counsel. 

John  C.  King  and  James  D.  Power,  for  appellee. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

This  is  an  appeal  by  the  City  of  Chicago  from  a 
judgment  rendered  against  it  in  favor  of  Anna  Malloy, 
appellee,  a  minor,  in  the  Superior  Court  of  Cook  coun- 
ty, in  an  action  to  recover  damages  for  personal  in- 
juries. 

The  declaration  avers  in  substance  that  appellant 
negligently  permitted  one  of  its  sidewalks,  on  the  soujth 
side  of  Thirty-fifth  street  between  Wallace  street  and 
Parnell  avenue,  to  be  and  remain  in  an  unsafe  and 
dangerous  condition  by  reason  of  dangerous  holes  and 
missing  and  rotten  planks  in  the  sidewalk,  and  that 
appellee,  a  child  of  five  years,  using  all  due  care  for 
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her  own  safety,  stepped  into  a  hole  in  the  sidewalk  and 
fell  whereby  she  sustained  various  injuries. 

The  jury  returned  a  verdict  for  appellee,  assessing 
her  damages  at  $2000.  Upon  the  motion  for  a  new 
trial,  appellee  entered  a  remittitur  of  $750,  and  there- 
upon the  court  overruled  the  motion  for  a  new  trial 
and  entered  judgment  for  $1250. 

The  principal  contention  of  appellant  is  that  the 
court  erred  in  giving  to  the  jury  instruction  number 
3  requested  by  appellee,  which  was  as  follows: 

*  *  If  from  the  evidence  of  the  case  and  under  the  in- 
structions of  the  court  the  jury  shall  find  the  issue 
for  the  plaintiff  and  that  the  plaintiff  has  sustained 
damages  as  charged  in  the  declaration,  then,  to  enable 
the  jury  to  estimate  the  amount  of  such  damages,  it  is 
not  necessary  that  any  witness  should  have  expressed 
an  opinion  as  to  the  amount  of  such  damages,  but  the 
jury  may  themselves  make  such  estimate  from  the  facts 
and  circumstances  in  proof,  and  by  considering  them 
in  connection  with  their  knowledge,  observation  and 
experience  in  the  business  affairs  of  life.'* 

It  is  urged  that  the  instruction  did  not  limit  the  jury 
to  facts  and  circumstances  bearing  upon  the  condition 
of  appellee,  her  pain  and  suffering,  the  extent  of  her 
injuries,  or  whether  temporary  or  permanent;  and  it 
did  not  limit  them  in  their  estimate  to  such  damages 
as  they  might  consider  a  fair  compensation  to  her  for 
her  injuries,  but  left  the  jury  free  to  take  into  consid- 
eration any  facts  or  circumstances  in  proof  which  they 
might  see  fit  to  include  in  making  their  estimate. 

This  instruction  was  substantially  approved  in  Chi- 
cago City  Ry.  Co.  v.  Gemmill,  209  111.  638,  where  sub- 
stantially the  same  objection  was  made  to  the  instruc- 
tion as  is  now  urged  for  our  consideration.  Substan- 
tially the  same  instruction  was  sustained  also  in  Rich- 
ardson V.  Nelson,  221  111.  254. 

Doubtless  the  instruction  would  have  been  more  ac- 
curate, as  was  said  in  Chicago  City  Ry.  Co.  v.  Gtemmill, 
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supra,  had  it  limited  the  jury  to  the  consideration  of 
the  facts  and  circumstances  attending  the  injury,  as 
was  done  in  the  case  of  Gartside  Coal  Company  v. 
Turk,  147  111.  120,  but,  we  are  of  the  opinion  that  the 
jury  was  not  misled  by  the  instruction. 

It  is  also  urged  that  the  damages  assessed  by  the 
verdict  are  so  excessive  that  the  verdict  shows  that 
the  jury  acted  under  the  influence  of  sympathy  and 
prejudice,  or  a  misconception  of  the  evidence,  and  that 
such  a  verdict  cannot  be  cured  by  a  remittitur,  and 
also  that  the  judgment  after  the  remittitur  is  excessive. 

The  verdict  in  this  case  was  for  $2000,  as  above  stat- 
ed. The  entering  of  the  remittitur  and  giving  judg- 
ment upon  the  balance  of  the  verdict  is  a  practice 
which  has  obtained  in  this  state  and  which  has  been 
sustained  by  the  Supreme  Court  in  Libby,  McNeil  & 
Libby  v.  Scherman,  146  111.  540,  and  many  other  cases ; 
and  we  think  the  practice  cannot  now  be  questioned. 

In  view  of  the  testimony  in  the  record  we  are  not 
prepared  to  say  that  the  judgment  for  $1250  is  exces- 
sive for  the  injury  which  the  plaintiff  received.  The 
liability  is  not  questioned,  and  that  the  parties  had  a 
fair  trial  is  very  clear.  No  rulings  of  the  court  during 
the  progress  of  the  trial  are  questioned  and  no  com- 
plaint is  directed  against  counsel,  and  no  error  is 
claimed  to  have  been  committed  by  the  trial  judge  ex- 
cept in  giving  the  above  instruction.  There  appear  not 
to  have  been  present  any  elements  or  conditions  dur- 
ing the  trial  of  the  case  which  would  in  any  wise  affect 
improperly  the  minds  of  the  jurors  or  produce  any 
bias  or  prejudice  in  their  minds. 

The  evidence  shows  that  the  injury  to  the  plaintiff 
was  severe  and  painful,  and  that  even  after  the  lapse 
of  more  than  two  years  it  continued  painful.  The  evi- 
dence tends  to  show  that  there  was  a  stiffening  of  the 
right  hip  joint  as  a  result  of  the  injury  which  had  not 
passed  away  even  at  the  time  of  the  trial.    We  cannot 
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say  that  the  judgment  is  excessive,  upon  a  careful  con- 
sideration of  the  evidence. 
The  judgment  must  be  affirmed. 

Affirmed. 


Vina  Blais,  Defendant  in  Error,  v.  United  Brotherhood  of 
Carpenters  &  Joiners  of  America,  Plaintiff  in  Error. 

Gen.  No.  16,541. 

1.  Appeals  and  sbbobs — eifect  of  imperfect  abstract.  The  Appel- 
late Court  may  affirm  if  the  abstract  filed  on  review  is  ineomplete,  im- 
perfect and  inadequate. 

2.  Fbatebnal  benefit  socnETiES — when  memberehip  exists.  If  the 
arrearages  of  dues  have  been  made  good  prior  to  the  death  of  a  member 
and  it  appears  that  the  local  lodge  of  which  the  deceased  was  a  member 
considered  him  to  be  a  member  in  good  standing  at  and  before  his 
decease  and  so  treated  him,  recovery  by  his  beneficiary  upon  the 
certificate  issued  to  him  may  be  had. 

3.  Fbateknal  benefit  societies — how  forfeiture  or  suspension  may 
be  waived.  A  local  lodge  has  power  to  waive  the  by-laws  of  the  order 
and  a  forfeiture  or  suspension  resulting  from  failure  promptly  to  pay 
dues  and  assessments. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  W.  H.  Dietbich, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  March 
term,  1910.    Affirmed.    Opinion  filed  April  19,  1912. 

John  D.  Fabrbll,  for  plaintiflf  in  error. 
John  Frederick  Haas,  for  defendant  in  error. 

Mr.  Justice  F.  A,  Smith  delivered  the  opinion  of 
the  court. 

The  plaintiff  in  error,  the  United  Brotherhood  of 
Carpenters  and  Joiners  of  America,  seeks  by  this  pro- 
ceeding to  reverse  a  judgment  of  the  Mimicipal  Court 
of  Chicago  in  favor  of  Vina  Blais  for  $200  for  death 
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benefit  on  the  death  of  her  husband,  Theophile  Blais, 
who  it  was  alleged  was  a  member  of  the  plaintiff  in 
error  in  good  standing  at  his  death. 

The  plaintiff  in  error  is  a  labor  imion  with  general 
offices  in  Indianapolis,  Indiana,  local  lodges  and  dis- 
trict councils  existing  in  Chicago  and  various  other 
cities  throughout  the  United  States  and  Canada.  The 
Brotherhood  is  governed  by  regularly  and  legally 
adopted  constitution  and  by-laws. 

A  reversal  of  the  judgment  is  urged  on  the  ground 
that  under  the  constitution  and  by-laws  Theophile 
Blais  was  not  a  member  of  the  Brotherhood  in  good 
standing  prior  to  and  at  the  time  of  his  death,  and  his 
widow,  the  plaintiff  below,  defendant  in  error  here,  is 
therefore  not  entitled  to  the  benefit  recovered  in  the 
judgment  under  review. 

Section  106  of  the  constitution  and  by-laws  of  plain- 
tiff in  error  is  as  follows : 

*  *  When  a  member  owes  a  sum  equal  to  three  months ' 
dues  he  is  not  in  good  standing  and  is  thereby  sus- 
pended from  all  benefits  in  the  interim,  and  will  not 
again  be  in  benefit  until  three  months  after  all  his  ar- 
rears are  paid  in  full  including  the  current  month.'' 

Section  111  of  the  constitution  and  by-laws  is  as  fol- 
lows: 

**Each  beneficial  member  shall  be  entitled  to  the 
following  benefits  under  the  conditions  herein  describ- 
ed in  this  constitution,  provided  he  is  over  six  months 
a  contributory  or  financial  member  in  good  standing; 
and  when  three  months  in  arrears  he  shall  be  debarred 
from  all  benefits  until  three  months  after  all  his  ar- 
rearages are  paid  in  full." 

The  testimony  of  the  Financial  Secretary  of  Local 
434,  of  which  deceased  was  a  member,  was  as  follows : 

**Q.  Was  he  in  arrears  at  the  time  of  his  death! 
A.  He  was  in  arrears  as  much  as  death  benefits  are 
concerned,  according  to  our  constitution, 

Q.  When  did  he  first  become  in  arrears?  A.  May 
31,  1908. 
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Q.  How  much  was  he  in  arrears  May  31st,  1908? 
A.  Three  months. 

Q.  Did  he  pay  his  dues  from  that  time,  May  Slst, 
1908,  until  the  time  of  his  death  1  A.  Within  one 
month. 

Q.  Do  you  know  whether  he  was  in  arrears  from 
May  31st,  1908,  until  the  time  of  his  death!    A.  I  do. 

Q.  Was  he  in  arrears!  A.  Yes,  sir,  his  due-book 
shows  that  he  was  in  arrears  from  May  31st,  1908,  un- 
til his  death.'' 

Theophile  Blais  died  on  February  14,  1909.  The 
record  shows  that  upon  his  death  the  claim  of  his 
wife,  defendant  in  error,  was  rejected  by  the  Brother- 
hood upon  the  contention  that  at  the  time  of  his  death 
he  Was  in  arrears  in  dues  in  the  sum  of  seventy-five 
cents.  The  evidence  further  shows  that  for  several 
weeks  preceding  his  death,  and  during  his  illness,  he 
was  the  recipient  of  five  dollars  per  week,  which  money 
was  paid  to  him  under  Section  4  of  the  by-laws  of  the 
local  union,  to  the  effect  that  beneficial  members  in 
good  standing  shall,  in  addition  to  the  benefits  pre- 
scribed  by  the  constitution  of  the  United  Brotherhood, 
receive  the  benefits  as  defined  in  the  by-laws.  The  by- 
laws provided  that  beneficial  members  would  be  en- 
titled to  sick  benefits  as  follows:  **Five  dollars  per 
week,  but  not  exceeding  sixty  dollars  in  any  year,  dat- 
ing from  the  beginning  of  the  first  illness."  The  evi- 
dence shows  this  money  was  paid  to  the  widow  by  an 
officer  of  the  union,  John  De  Young,  and  her  receipts 
were  duly  taken  therefor. 

It  further  appears  from  the  evidence  that  the  de- 
ceased was  in  receipt  of  a  quarterly  working  card  for 
the  months  of  January,  February  and  March  of  the 
year  1909.  This  card  bore  the  stamp  of  Ferdinand 
Gagnon,  Financial  Secretary.  It  was  issued  under 
Section  41  of  the  by-laws  of  the  District  Council,  which 
provides  that  the  District  Council  shall  issue  a  quarter- 
ly working  card  to  the  local  union  for  each  member  of 
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the  United  Brotherhood  in  good  standing  in  the  dis- 
trict, for  which  there  shall  be  a  charge  of  twenty-five 
cents. 

It  also  appeared  by  the  testimony  of  the  defendant 
in  error,  which  was  not  contradicted,  that  three  days 
before  the  death  of  her  husband  she  went  to  Gagnon, 
Financial  Secretary  of  the  local  union,  and  whose  duty 
it  was  to  forward  a  per  capita  tax  of  twenty-five  cents 
per  month  to  the  United  Brotherhood  at  Indianapolis 
and  ten  cents  per  capita  tax  per  month  to  the  District 
Council,  and  asked  him  what  amount  was  necessary  to 
square  her  husband  to  date,  and  he  told  her  seventy- 
five  cents,  and  at  that  time  entered  the  amount  in  her 
husband's  due-book,  which  appears  in  evidence.  She 
further  testified  that  Gagnon  brought  her  a  paper  after 
the  death  of  her  husband,  saying  that  she  could  not 
have  her  insurance,  and  that  it  was  very  singular,  be- 
cause he  was  all  paid  up ;  that  the  per  capita  tax  was 
all  sent  to  the  Brotherhood. 

John  McGrath,  president  of  the  local  union,  testified 
that  he  presided  at  the  meetings  of  the  union ;  that  he 
knew  the  deceased  in  his  lifetime,  and  that  sick  bene- 
fits were  paid  to  him  for  seven  weeks  in  the  sum  of 
$5.00  per  week ;  that  Ferdinand  Gagnon  was  the  Finan- 
cial Secretary  and  was  present  at  the  meetings  of  the 
local  union  when  the  reports  of  the  committee  came  in 
as  to  sick  benefits  and  the  payment  of  benefits  to  the 
deceased  were  voted;  and  that  motions  were  made 
that  the  deceased  be  paid  his  benefits,  which  benefits 
would  not  have  been  paid  had  the  deceased  not  been  a 
member  in  good  standing ;  that  he  signed  the  vouchers 
for  the  payment  of  the  money  and  that  Gagnon,  who 
was  present  at  all  the  meetings  and  whose  business 
it  was  to  report  members  not  in  good  standing,  never 
notified  the  union  at  any  of  these  meetings  that  the 
deceased  was  not  in  good  standing. 

The  only  testimony  offered  by  the  defendant,  plain- 
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tiff  in  error,  on  the  trial  was  the  testimony  of  Gagnon 
above  quoted.  He  did  not  attempt  to  deny  the  testi- 
mony of  either  the  widow,  defendant  in  error,  or  the 
president  of  the  union,  McGrath,  but  attempted  to 
show  by  the  due-book  kept  by  himself  that  the  deceased 
was  in  arrears  in  the  sum  of  seventy-five  cents. 

The  abstract  filed  by  the  plaintiff  in  error  is  incom- 
plete, imperfect  and  inadequate,  and  we  might  imder 
the  rules  affirm  the  judgment  because  of  its  imperfect 
condition ;  but  upon  a  consideration  of  all  the  evidence 
in  the  case  we  are  of  the  opinion  that  the  local  union, 
of  which  the  deceased,  Blais,  was. a  member,  considered 
him  to  be  a  member  in  good  standing  at  and  before 
his  death  and  so  treated  him. 

In  Jones  v.  Knights  of  Honor,  236  111.  113,  a  motion 
was  made  by  the  appellant  in  the  trial  court  for  a  per- 
emptory instruction  to  find  for  the  defendant  on  the 
ground  that  the  record  showed  that  Jones,  in  whose 
favor  the  certificate  was  issued,  had  failed  to  pay  an 
assessment  required  by  the  law  of  the  Knights  of 
Honor,  and  that  he  had  been  thereby  suspended  and 
was  never  reinstated  prior  to  his  death.  In  discussing 
this  contention  the  court  held  that  the  subordinate 
lodge  or  council  of  a  fraternal  benefit  society  is  the 
agent  of  the  supreme  lodge  or  council,  and  that  such 
subordinate  lodge  may  waive  forfeiture  or  suspension 
by  reason  of  failure  to  pay  assessments  and  dues 
promptly. 

In  our  opinion,  the  local  lodge  of  which  Blais  was 
a  member  waived  the  by-laws  in  regard  to  his  failure  to 
pay  dues,  and  waived  the  forfeiture  or  suspension 
upon  any  such  failure  to  pay  dues  promptly,  and  under 
the  above  authorities  and  the  cases  there  cited  the 
local  lodge  or  council  had  authority  to  make  such 
waiver. 

The  issue  as  to  whether  Blais  was  in  good  standing 
as  a  member  of  plaintiff  in  error  at  and  prior  to  the 
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time  of  his  death  was  submitted  to  the  jury,  and  was 
substantially  the  sole  question  at  issue  before  the  court 
and  jury  on  the  trial.  The  jury  upon  the  evidence  be- 
fore them  might  well  find,  and  doubtless  did  find,  that 
the  local  lodge  or  council  considered  and  treated  the 
deceased  as  a  member  in  good  standing,  and  intended 
to  and  did  waive  any  forfeiture  or  suspension  of  Blais 
for  failure  to  pay  his  dues  promptly.  The  evidence 
justifies  such  a  conclusion  of  the  jury  and  of  the  court. 
In  our  opinion  the  judgment  is  not  erroneous  and  it 
is  accordingly  affirmed. 

Affirmed. 


Robert  Purmaii  et  aL,  Appellees,  v.  Helen  Wells  Hunt,  Ap- 
pellant. 

Oen.  No.  16,552. 

1.  Wills — when  act  giving  jurisdiction  to  Trohate  Court  to  construe 
does  not  apply.  This  act  has  no  application  to  a  case  where  the  juris- 
diction of  the  circuit  court  has  attached  prior  to  its  going  into  effect. 

2.  Wills — what  intention  of  testator  governs.  The  rule  is  inflex- 
ible that  the  object  of  the  construction  of  wills  is  to  ascertain  the  in- 
tention expressed  by  the  testator  and  the  intention  sought  is  not  that 
which  by  inference  may  be  presumed  to  have  existed  in  the  mind  of  the 
testator  but  that  which  by  the  words  used  in  the  will  he  has  expressed. 

3.  Wills — the  word  ** children**  construed,  A  grandchild  of  a  per- 
son named  in  a  will  to  whose  children  and  issue  bequest  is  made  does 
not  take  where  the  parent  of  such  grandchild  was  dead  at  the  time  of 
the  making  of  the  will,  especially  where  such  grandchild  was  specially 
provided  for  by  the  terms  of  the  will. 

Bill  in  chancery.  Appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Charles  M.  Walker,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1910.  Affirmed.  Opinion  filed 
April  19,  1912. 
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Robert  A.  Childs  and  Lbstbb  C.  Childs,  for  appel- 
lant. , 

Daniel  S.  Wentwobth,  for  appellees. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

Robert  Wilson,  a  citizen  of  Chicago,  died  on  or  about 
October  22,  1906.  By  his  will  he  made  certain  specific 
legacies  and  appointed  the  Chicago  Title  &  Trust  Com- 
pany executor  and  also  trustee  with  power  to  sell  real 
estate,  and  to  distribute  the  proceeds  as  directed. 

In  the  fifth  clause  of  his  will,  after  giving  appellant 
a  specific  legacy,  he  made  the  following  provision : 

**  All  the  remainder  of  my  estate  shall  be  divided  into 
two  equal  parts,  one  of  said  parts  to  be  distributed 
among  the  children  of  my  deceased  sister,  Margaret 
Furman,  share  and  share  alike,  and  if  any  of  said  chil- 
dren should  die  before  distribution  of  my  estate,  then 
the  share  which  said  deceased  child  would  have  been 
entitled  to  if  living  shall  belong  to  and  be  paid  over 
to  the  heirs  at  law  of  said  deceased  child." 

The  will  was  proved  and  admitted  to  probate,  and 
the  Chicago  Title  &  Trust  Company  qualified  as  exec- 
utor and  trustee  thereunder  and  proceeded  to  admin- 
ister the  estate. 

On  July  10,  1908,  while  the  estate  was  in  process  of 
administration,  this  bill  in  chancery  was  filed  in  the 
Circuit  Court  of  Cook  County  by  Robert  Furman,  Will- 
iam Furman,  by  Daniel  S.  Wentworth,  assignee,  and 
five  other  complainants,  as  legatees  under  the  will  of 
Robert  Wilson,  against  the  Chicago  Title  &  Trust  Com- 
pany as  executor  and  trustee  under  the  will,  Daniel 
Furman  and  Helen  Wells  Hunt,  appellants.  The  com- 
plainants are  the  children  of  Margaret  P\irman,  de- 
ceased, a  sister  of  testator,  Daniel  Furman,  a  defend- 
ant, being  also  a  child  of  the  said  Margaret  Furman, 
deceased.  Helen  Wells  Hunt,  appellant,  is  the  dau/rh- 
ter  of  Margaret  Furman  Clark,  a  daughter  of  said 
Margaret  Furman,  sister  of  deceased. 
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The  bill  seeks  a  constniction  of  the  will,  and  partic- 
ularly of  that  part  of  clause  5  quoted,  with  the  purpose 
of  excluding  appellant,  Helen  Wells  Hunt,  from  partic- 
ipating as  residuary  legatee  under  the  said  fifth  clause 
of  the  will. 

The  Chicago  Title  &  Trust  Company  filed  its  answer 
admitting  responsibility  as  executor  and  trustee  and 
asking  for  proofs  as  to  who  the  children  and  heirs  at 
law  of  Margaret  Furman  may  be,  and  the  answer  avers 
that  the  defendant  is  not  advised  as  to  the  proper 
construction  of  said  fifth  clause  and  asks  for  direction 
by  order  of  the  court. 

Appellant  answered  the  bill  admitting  that  the  will 
was  proved  and  admitted  to  probate ;  that  the  Chicago 
Title  &  Trust  Company  took  charge  of  the  estate  as 
executor  and  trustee,  and  it  had  paid  to  her  a  special 
legacy  of  $300  provided  for  her  in  the  fifth  clause  of 
the  will.  It  admits  that  she  is  the  daughter  and  only 
child  of  Margaret  Furman  Clark,  who  was  the  daugh- 
ter of  Margaret  Furman,  the  sister  of  testator.  Ap- 
pellant 's  answer  denies  that  she  is  not  entitled  to  share 
in  the  distribution  under  the  fifth  clause  of  the  will, 
and  asserts  that  she  is  entitled  to  the  share  of  her 
mother,  Margaret  Furman  Clark.  Her  answer  denies 
that  there  is  any  ambiguity  in  the  will  or  any  necessity 
for  any  construction  thereof,  and  prays  the  bill  may 
be  dismissed  for  want  of  equity.  Daniel  Furman,  the 
other  defendant,  answered  demanding  strict  proof  of 
the  substantial  allegations  of  the  bill.  Replications 
were  filed  and  issues  joined  and  the  cause  came  on  for 
hearing.  William  Furman,  who  was  a  party  complain- 
ant, testified  that  Margaret  Furman  was  a  sister  of 
testator,  and  died  prior  to  the  date  of  the  will;  that 
Margaret  Furman  Clark,  a  daughter  of  said  Margaret 
Furman,  and  mother  of  Helen  Wells  Hunt,  appellant, 
died  prior  to  the  death  of  Margaret  Furman.  A  copy 
of  the  will  and  inventory  attached  to  the  bill  were  ad- 
mitted in  evidence  by  stipulation,  and  it  was  admitted 
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that  the  names  of  the  children  bom  to  Margaret  Fur- 
man  were  correctly  set  forth  in  the  bill  of  complaint. 

On  January  27,  1910,  the  court  entered  a  decree 
which  after  making  various  findings  ordered,  adjudged 
and  decreed  that  Robert  Wilson,  deceased,  by  the 
words,  **A11  the  remainder  of  my  estate  shall  be  di- 
vided into  two  equal  parts,  one  of  said  parts  to  be 
distributed  among  the  children  of  my  deceased  sister, 
Margaret  Furman,  share  and  share  alike,  and  if  any 
of  said  children  should  die  before  distribution  of  my 
estate,  then  the  share  which  said  deceased  child  would 
have  been  entitled  to,  if  living,  shall  belong  to  and  be 
paid  over  to  the  heirs  at  law  of  such  deceased  child,*' 
as  used  in  the  fifth  clause  of  the  last  will  and  testament 
of  Eobert  Wilson,  deceased,  did  order  and  direct  the 
Chicago  Title  &  Trust  Company,  as  trustee,  to  dis- 
tribute from  the  residuary  estate  of  the  said  Eobert 
Wilson,  deceased,  a  one-sixteenth  portion  to  each  of 
the  following  persons,  naming  them,  and  that  the  said 
Helen  Wells  Hunt,  appellant,  does  not  imder  said  last 
will  and  testament  participate  in  said  residue  estate. 

It  is  urged  first,  that  the  Circuit  Court  of  Cook  coun- 
ty was  without  jurisdiction  to  construe  the  will  on  the 
pleadings  in  the  cause,  and  that  the  intention  of  the 
testator  must  govern  in  construing  a  will ;  and  in  con- 
struing a  will  the  court  may  consider  the  relations  of 
the  parties,  and  nature  and  situation  of  the  subject- 
matter,  the  purpose  of  the  instrument  and  the  motives 
that  would  influence  the  testator,  and  that  this  will 
cannot  be  legally  construed  to  deprive  the  appellant 
of  her  share  as  the  heir  of  her  mother  in  the  residuum 
of  the  estate  devised  by  the  will. 

Upon  the  question  of  the  jurisdiction  of  the  Circuit 
Court  to  entertain  and  determine  the  bill  of  complaint 
and  the  matters  therein  set  forth,  the  act  of  the  Legis- 
lature of  June  14,  1909,  extending  the  jurisdiction  of 
the  Probate  Courts  and  of  the  County  Courts  in  coun- 
ties where  ijo  Probate  Courts  are  established,  to  super- 


t. 


Chicago— FiBST  Bistsict — ^Apbil,  1912.        605 

Furman  v.  Hunt,  169  111.  App.  601. 

vise  and  control  all  testamentary  tmsts  created  by 
original  wills  of  deceased  persons  proved  and  admitted 
to  probate  is  relied  upon.  In  our  opinion  that  act  does 
not  apply  to  this  case  inasmuch  as  the  bill  of  complaint 
was  filed  more  than  one  year  before  the  law  was  en- 
acted. So  that  if  the  Probate  Court  was  by  that  act 
given  jurisdiction  to  construe  the  will  in  question  it 
was  not  so  vested  with  that  jurisdiction  until  after  the 
Circuit  Court  had  acquired  jurisdiction  of  the  parties 
and  the  subject-matter.  It  is  unnecessary  for  us  there- 
fore to  decide  the  question  not  presented  on  this  rec- 
ord, whether  the  effect  of  the  act  of  1909  is  to  oust  Cir- 
cuit Courts  of  jurisdiction  in  the  first  instance  in  the 
matter  of  eonstruing  wills.  In  our  opinion,  the  Circuit 
Court  had  jurisdiction  to  hear  and  determine  this 
cause. 

It  is  not  questioned  that  the  intention  of  the  testator 
must  govern  in  construing  wills,  and  that  a  court  may 
consider  under  certain  circumstances,  the  motives  that 
would  influence  the  testator  in  making  his  will;  but 
the  rule  is  inflexible  that  the  object  of  the  construction 
of  wills  is  to  ascertain  the  intention  expressed  by  the 
testator,  and  the  intention  sought  is  not  that  which 
by  inference  may  be  presumed  to  have  existed  in  the 
mind  of  the  testator,  but  that  which  by  the  words  used 
in  the  will  he  has  expressed.  Bond  v.  Moore,  236  111. 
576,  579. 

In  our  opinion,  in  order  that  appellant,  Helen  Wells 
Hunt,  should  take  under  the  fifth  clause  of  the  will,  it 
would  be  necessary  for  appellant's  mother,  Margaret 
Furman  Clark,  to  have  been  living  at  the  time  the 
testator  made  the  will,  or  at  the  time  of  his  death ;  but 
inasmuch  as  said  Margaret  Furman  Clark  died  long 
prior  to  the  making  of  the  will,  and  two  years  prior  to 
the  death  of  said  **  deceased  sister,  Margaret  Fur- 
man,*' appellant  does  not  come  within  the  classifica- 
tion of  *  *  children  of  my  deceased  sister  Margaret  Fur- 
man.'' 
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Inasmuch  as  she  did  not  come  within  that  classifica- 
tion, it  is  clear  from  a  reading  of  the  will  that  the  tes- 
tator had  appellant  in  mind  and  had  that  fact  in  mind ; 
and  in  order  that  she  might  participate  in  his  estate 
he  gave  her  a  special  legacy  of  $300  in  the  same  clause 
and  a  few  lines  before  he  provides  for  the  residuary 
legacies. 

It  is  also  evident,  we  think,  from  the  provision  the 
testator  made  in  connection  with  the  residuary  legacies, 
that  he  had  the  contingency  of  the  death  of  some  of 
the  then  living  children  of  his  deceased  sister,  Mar- 
garet Furman,  in  mind  and  provided  for  their  heirs 
in  case  of  their  demise  before  his  death;  and  he  like- 
wise provided  by  special  legacy  for  appellant. 

In  the  clause  of  the  will  imder  consideration  the 
residue  of  the  estate  is  in  part  divided  among  the 
^'children  of  my  deceased  sister,  Margaret  Furman." 
As  the  defendant,  Helen  Wells  Hunt,  is  a  grandchild  of 
Margaret  Furman  she  cannot  claim  under  that  clause 
unless  the  word  ** children"  includes  grandchildren. 

No  Illinois  authorities  are  cited  to  maintain  the  con- 
tention that  appellant  Helen  Wells  Hunt,  the  grand- 
daughter, takes  under  the  word  * '  children. ' ' 

We  think  that  Arnold  v.  Alden,  173  111.  229 ;  Martin 
V.  Modern  Woodmen,  253  Id.  400,  are  in  point  upon  this 
question,  and  that  by  the  use  of  the  word  ** children" 
the  testator  evidently  intended  to  limit  the  residuary 
legacies  to  the  children  of  his  deceased  sister,  and  did 
not  intend  that  appellant  should  have  the  specific 
legacy  of  $300  given  her  in  the  fifth  clause  of  his  will, 
and  that  she  should  also  participate  in  what  he  termed, 
'*A11  the  remainder  of  my  estate,"  which  he  disposes 
of  in  the  same  clause.  If  it  had  been  his  intention  to 
give  appellant  the  specific  legacy  in  addition  to  a  share 
in  the  remainder,  or  to  give  her  a  share  in  the  re- 
mainder in  addition  to  the  specific  legacy,  he  would 
have  expressed  such  intention  in  appropriate  language. 
In  our  opinion  the  testator's  intention,   as   gathered 
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from  the  words  and  terms  used  in  the  will  (Bond  v. 
Moore,  236  111.  576),  was  that  appellant  should  have 
from  his  estate  the  specific  legacy  mentioned  in  the  will 
and  no  more.  In  our  opinion  the  decree  is  correct  in 
holding  that  appellant,  a  grandchild  of  the  deceased 
sister  of  the  testator,  does  not  participate  as  a  residu- 
ary legatee  in  the  estate  of  Robert  Wilson,  the  testator, 
and  it  is  accordingly  affirmed. 

Affirmed. 


V.  W.  SuUivaii,  Defendant  in  Error,  v.  Joseph  Miller  et  aL, 

Plaintiffs  in  Error. 

Gen.  No.  16,582. 

EviBENOE — when  hooks  of  account  competent  to  refresh  recoUeetion. 
Books  of  account  regiilarly  kept  by  tlie  plaintiff  in  his  own  handwriting 
in  the  ordinary  course  of  business  if  testified  to  as  true  and  correct  and 
as  containing  entries  contemporaneous  with  the  facts  sought  to  be 
established  and  known  to  be  correct  when  made  may  be  employed  for 
the  purpose  of  refreshing  recollection. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  MoKenzis  Cls- 
LAND,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1910.    Affirmed.     Opinion  filed  April  19,  1912. 

Leo  Koretz,  for  plaintiffs  in  error. 

P:  E.  O'Neil  and  P.  W.  Sullivan,  for  defendant  in 
error. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

An  action  was  brought  by  the  defendant  in  error,  P. 
W.  Sullivan,  in  the  Municipal  Court  of  Chicago  for 
legal  services  against  Joseph  Miller  and  Lizzie  B.  Mil- 
ler, plaintiffs  in  error,  who  are  husband  and  wife,  and 
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were  engaged  in  the  teaming  and  express  business  in 
Chicago.  The  itemized  statement  of  claim  sued  upon 
included  five  notes  executed  by  plaintiflFs  in  error  and 
given  for  other  legal  services.  On  the  trial  the  court 
entered  judgment  against  the  plaintiflFs  in  error  for 
$190.58. 

It  is  urged  as  to  some  of  the  items  contained  in  the 
statement  of  claim  the  defendant  in  error  had  been 
paid.  As  to  other  items  it  is  claimed  the  proof  is  in- 
sufficient to  sustain  the  judgment ;  and  as  to  other  items 
the  plaintiflf  in  error  Mrs.  Miller  is  not  liable  jointly 
with  her  husband,  and  that  as  to  still  other  items  plain- 
tiflf in  error  Miller  is  not  jointly  liable  with  his  wife. 
As  to  the  largest  item  of  $100  for  services  rendered  in 
the  suit  of  Lizzie  B.  Miller  v.  Thomas  M.  Hunter,  it 
is  urged  that  the  case  was  prosecuted  by  defendant  in 
error  on  a  contingency  basis  and  that  Mrs.  Miller  wa» 
not  to  pay  him  anything  except  the  costs  unless  a  re- 
covery was  had. 

Upon  a  consideration  of  the  evidence  and  the  briefs 
and  arguments  of  counsel  we  are  of  the  opinion  that 
the  evidence  sustains  the  finding  of  the  court. 

It  is  urged  that  the  trial  court  erred  in  permitting 
defendant  in  error  to  prove  his  case  by  reading  the 
various  items  of  his  claim  from  his  books  of  account 
which  were  introduced  in  evidence.  The  testimony 
shows  that  the  books  were  a  regular  set  of  books  of 
account  kept  by  the  defendant  in  error  in  his  own 
handwriting  in  the  ordinary  course  of  his  business,  and 
that  they  were  just  and  true.  The  witness  knew  that 
the  facts  were  recorded  at  the  time  or  when  they  were 
fresh  in  his  memory.  There  was  no  error  in  permitting 
the  witness  to  refresh  his  memory  therefrom.  Dia- 
mond Glue  Co.  V.  Wietzychowski,  227  111.  338.  We  find 
no  reversible  error  in  the  rulings  of  the  court  with  re- 
gard to  evidence. 

The  judgment  is  affirmed. 

Affirmed. 
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Michael  Kitza,  Appellant,  v.  Oregon  Short  Line  Railroad 

Company,  Appellee. 

Oen.  No.  16,602. 

Common  carriers — effect  of  failure  to  produce  contract.  If  a  writ- 
ten contract  is  shown  to  have  been  entered  into  between  the  shipper 
and  the  carrier  the  shipper  cannot  maintain  an  action  against  the  carrier 
w^ith  respect  to  any  matter  touching  the  transaction  if  he  fails  to  intro- 
duce the  contract  in  evidence. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Harry  Olson, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1910.     Affirmed.     Opinion  filed  April  19,  1912. 

Charles  A.  Butler,  for  appellant. 
Davis  &  Eankin,  for  appellee. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

This  action  was  brought  by  appellant,  Michael  Kitza, 
against  the  Oregon  Short  Line  Eailroad  Company  in 
the  Municipal  Court  of  Chicago,  to  recover  damages 
caused  by  the  negligence  of  the  railroad  company  in 
failing  to  safely  carry  sheep  from  Ketchum,  Idaho,  to 
Chicago,  Illinois.  The  declaration  consists  of  six 
counts.  All  the  counts,  except  the  fourth,  declare  on  a 
verbal  or  common  law  contract  of  shipment.  The 
fourth  count  declares  upon  a  written  agreement  be- 
tween the  plaintiff  and  defendant. 

At  the  close  of  the  evidence  the  trial  court  instructed 
the  jury  to  return  a  verdict  in  favor  of  the  defendant, 
and  judgment  was  entered  upon  the  verdict  so  re- 
turned. Appellant,  plaintiff  below,  prosecutes  this  ap- 
peal to  reverse  the  judgment. 

Several  grounds  are  urged  for  the  reversal  of  the 
judgment.    We  deem  it  necessary  to  the  decision  of  the 
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case,  as  presented  by  the  record,  to  consider  and  dis- 
cuss only  one  feature  of  the  case ;  namely  that  the  con- 
tract between  the  parties  was  a  written  contract  and 
it  was  not  put  in  evidence,  but  recovery  was  sought 
upon  an  alleged  agreement  shown  not  to  be  the  final 
contract  which  was  entered  into  between  the  parties. 

From  the  testimony  of  the  appellant  himself  it 
appears  that  he  told  the  agent  at  Ketchum,  Idaho,  after 
the  sheep  had  been  delivered  to  the  carrier  at  that 
point:  **Well,  we  are  shipping  to  Chicago.  ^Well,  all 
right,'  he  says.  He  made  a  contract  out.  He  handed 
it  to  me  and  I  signed  it.  *  *  *  Yes,  I  looked  it  over. 
Q.  Did  you  read  it?  A.  Yes."  The  plaintiff  further 
testifies  that  he  kept  his  contract  until  he  reached 
Omaha,  where  he  exchanged  it  for  a  return  ticket.  The 
question  is  thus  presented  by  the  record  whether  a 
plaintiflf  may  recover  upon  an  oral  or  common  law 
contract,  consisting  of  words  spoken  at  the  time  of 
shipment,  when  a  written  contract  was  entered  into  be- 
tween the  parties  at  the  time  of  the  shipment  and  be- 
fore the  freight  started  upon  its  route.  In  our  opinion 
there  can  be  no  such  recovery.  The  law  is  well  settled 
that  where  oral  negotiations  or  conversations  are  sub- 
sequently embodied  in  a  written  contract,  the  written 
contract  supersedes  the  oral  one,  and  is  the  contract, 
and  the  only  contract.  There  cannot  be  an  oral  con- 
tract and  a  written  contract  subsisting  between  the 
parties  where,  subsequent  to  the  conversation  or  nego- 
tiations, the  contract  is  embodied  in  writing.  This  is 
the  ordinary  rule,  and  it  applies  in  cases  of  shippers 
and  carriers  as  well  as  between  other  parties.  Hutch- 
inson, Carriers,  3  Ed.,  Sees.  167,  168,  171;  6  Cyc,  pp. 
416,  420,  427 ;  Richmond  &  D.  E.  R.  Co.  v.  Shomo,  90 
Ga.  496. 

The  burden  of  proof  was  upon  appellant  to  prove 
the  contract  upon  which  the  shipment  was  made.  This 
he  failed  to  do,  and  he  cannot  recover  upon  a  contract 
which  did  not  exist.    The  plaintiff  availed  himself  of 
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the  benefits  of  the  written  contract,  which  he  says  was 
entered  into,  and  yet  he  occupied  the  attitude  in  the 
trial  court  of  seeking  to  avoid  its  terms  and  conditions 
by  basing  his  case  upon  an  oral  contract  of  shipment. 

It  is  urged  that  there  is  no  evidence  of  a  written  con- 
tract,— whether  the  paper  which  the  plaintiff  signed 
was  a  contract  or  otherwise, — and  that  the  court  can- 
not assume  that  the  paper  signed  by  the  plaintiff  was 
a  contract.  The  answer  to  that  contention  is  that  the 
court  was  not  required  and  this  court  is  not  required  to 
make  any  such  assumption.  The  plaintiff  himself 
proved  by  his  testimony  that  a  written  contract  was 
entered  into;  that  he  read  the  contract  and  signed  it. 
For  the  purpose  of  this  case,  therefore,  it  is  shown 
without  controversy  that  a  written  contract  was 
entered  into  for  the  shipment  of  the  sheep  in  question 
at  the  initial  point  of  shipment  and  before  the  actual 
transit  of  the  shipment  was  commenced.  It  appears 
from  the  evidence  of  the  plaintiff  that  he  had  been 
engaged  in  the  sheep  business  in  Idaho  for  twenty- 
seven  years,  during  which  time  he  had  shipped  mainly 
to  the  Chicago  market;  and  that  he  accompanied  one 
or  two  shipments  a  year  to  Chicago  over  the  route  of 
the  defendant  company;  and  the  plain  inference  is 
that  he  knew  clearly  the  terms  and  conditions  of  the 
contract.  He  states  positively  that  he  read  it.  There 
is,  therefore,  no  question  in  the  case  as  to  any  illegal 
provisions  in  the  contract  of  shipment  for  the  contract 
is  not  before  the  court.  The  record  is  silent  as  to  its 
terms  and  provisions.  We  think  the  evidence  shows 
clearly  the  knowledge  and  assent  of  the  plaintiff  to  this 
written  contract,  and  whatever  right  of  recovery  he 
may  have,  if  any,  must  be  based,  so  far  as  this  case  is 
concerned,  upon  the  terms  and  provisions  of  the  con- 
tract which  subsisted  between  the  parties  for  the  ship- 
ment of  the  stock  in  question. 

We  are  of  the  opinion  that  under  the  facts  and  cir- 
cumstances disclosed  by  the  evidence  in  this  case,  a 
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common  carrier  may  require  a  contract  of  shipment  to 
be  in  writing.  It  appears  that  the  stock  was  to  be 
transported  beyond  the  terminus  of  the  defendant  com- 
pany, and  required  the  stock  to  be  delivered  to  a  con- 
necting line  of  transportation,  and  we  see  no  reason 
why  it  would  not  be  perfectly  proper  and  legal  for  the 
defendant  to  require  the  contract  of  shipment  to  be  in 
writing,  especially  in  view  of  the  fact  that  the  Inter- 
state Commerce  law  requires  the  carrier  to  issue  a  bill 
of  lading  or  receipt.  It  has  been  expressly  held  that  a 
carrier  may  require  a  written  contract.  Texas  Mexi- 
can Ry.  Co.  V.  Gallagher,  70  S.  W.  97 ;  Ft.  Worth  &  D. 
C.  Ey.  Co.  V.  Wright,  58  S.  W.  846;  Chicago,  Rock 
Island  &  Pacific  Ry.  Co.  v.  Colby,  69  Neb.  572. 

The  evidence  in  this  case  shows  that  it  was  customary 
for  the  defendant  company  to  require  a  written  con- 
tract in  every  instance,  and  this  custom  was  of  long 
standing  and  was  well  known  to  plaintiflf. 

The  evidence  shows  very  clearly,  as  we  have  stated 
above,  that  the  contract  between  the  parties  was  not 
oflfered  in  evidence.  Plaintiff  could  not  recover  upon 
a  contract  which  did  not  exist;  and  the  court  did  not 
err  in  directing  a  verdict  for  the  defendant.  The  judg- 
ment is  affirmed. 

A-ffirmed. 
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John  Pfeifer,  Defendant  in  Error,  v.  Eastern  Metal  Works, 

Plaintiff  in  Error. 

Oen.  No.  16,630. 

Verdicts — when  not  disturbed  as  against  the  evidence.  A  verdict 
will  not  be  set  aside  as  against  the  evidence  unless  clearly  and  manifestly 

80. 

Action  in  case  for  personal  injuries.  Error  to  the  Superior  Court  of 
Cook  county;  the  Hon.  Mabcus  Kavanaoh,  Judge,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  October  term,  1910.  Affirmed. 
Opinion  filed  April  19,  1912. 

Matthew  J.  Huss,  for  plaintiflf  in  error. 
Henry  Eathbone,  for  defendant  in  error. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

Defendant  in  error,  John  Pfeifer,  sued  the  Eastern 
Metal  Works,  plaintiff  in  error,  in  the  Superior  Oourt 
of  Cook  county  to  recover  damages  for  negligence 
whereby  the  plaintiff's  left  eye  was  injured  and  the 
sight  thereof  destroyed.  The  trial  in  the  court  below 
resulted  in  a  verdict  awarding  the  defendant  in  error 
damages  in  the  sum  of  $1,500  and  judgment  was  entered 
upon  the  verdict. 

There  is  no  substantial  controversy  as  to  the  facts 
in  the  case.  It  appears  from  the  record  that  the  de- 
fendant in  error  had  been  employed  by  the  plaintiff  in 
error  for  upwards  of  two  years  prior  to  May  29,  1908, 
as  a  helper  and  afterwards  on  outside  work.  The  dec- 
laration alleges  that  the  defendant  in  error  was  a  struc- 
tural iron  worker  and  blacksmith.  The  defendant  was 
engaged  in  constructing,  erecting  and  in  adjusting  iron 
appliances.  On  May  28,  1908,  a  foreman  of  the  plain- 
tiff in  error  directed  the  defendant  in  error  to  go  with 
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a  man  named  Petrowsky  to  a  building  under  construc- 
tion at  Sixty-third  street  and  Center  avenue,  Chicago, 
to  finish  some  fire  escapes.  The  defendant  in  error,  as 
above  stated,  was  a  blacksmith  or  machinist,  and  Pe- 
trowsky was  a  painter  and  also  a  helper  to  blacksmiths 
and  machinists  in  plaintiff  in  error's  shop.  At  the 
time  of  giving  the  order  above  mentioned  the  foreman 
gave  the  defendant  in  error  five  or  six  chisels  which 
he  put  in  a  satchel  along  with  other  tools  of  his  own. 
Taking  these  tools  with  him,  defendant  in  error  worked 
on  the  fire  escape  for  a  day  and  a  half  before  he  was 
injured.  On  May  29,  1908,  at  about  one  o'clock,  while 
the  plaintiff  was  at  work  upon  the  fire  escape  in  com- 
pliance with  the  orders  of  the  foreman  a  chisel,  which 
the  foreman  had  given  him,  broke  and  a  particle  of 
steel  or  iron  flew  into  defendant  in  error 's  eye  and  de- 
stroyed it.  At  the  time  of  the  accident  the  defendant 
in  error  was  on  the  second  platform  of  the  fire  escape. 
The  defendant  in  error  testified,  that  just  before  he  got 
injured  he  took  up  a  new  chisel  and  used  it, — ^a  chisel 
which  he  had  not  used  before  the  accident, — and  at  the 
verji  first  stroke  upon  the  chisel  it  broke  somewhere 
about  an  inch  or  an  inch  and  a  half  from  the  point,  and 
the  piece  of  steel  entered  the  eye  of  the  defendant  in 
error. 

It  is  urged  on  behalf  of  the  plaintiff  in  error  that 
there  is  no  evidence  in  the  record  justifying  the  ver- 
dict and  judgment,  and  the  court  should  therefore  have 
directed  a  verdict  for  the  defendant,  plaintiff  in  error. 
We  cannot  agree  with  the  contention.  We  think  the 
jury  were  warranted  from  the  evidence  in  finding  that 
a  particle  from  the  chisel  flew  into  defendant  in  error's 
eye.  The  jury  so  found  in  their  answers  to  the  special 
interrogatories  submitted  to  them,  and  we  see  no  rec- 
ognized legal  ground  for  disturbing  the  verdict. 

It  is  also  urged  that  the  court  erred  in  admitting  the 
testimony  of  the  witness  Brevall.  The  testimony  of 
this  witness  was  simply  to  the  effect  that  when  metal 
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fuses  completely  it  meets  together  leaving  no  separa- 
tion. The  opinion  of  the  witness  was  asked  as  to  the 
cause  of  the  breaking  of  the  chisel,  assuming  that  it 
broke  an  inch  or  so,  more  or  less,  from  the  point  and 
that  the  break,  immediately  after  it  occurred  showed 
that  it  was  of  a  glassy  or  scaly  or  smooth  appearance, 
and  he  testified  that  the  break  was  caused  by  improper 
forging ;  that  it  was  a  poor  piece  of  workmanship ;  that 
it  was  improperly  forged.  The  evidence  in  the  case 
showed  that  the  chisel  in  question  was  manufactured 
by  the  plaintiff  in  error.  We  are  of  the  opinion  that 
there  was  no  material  error  in  admitting  the  testimony 
of  the  witness. 

In  our  opinion  the  facts  shown  in  evidence  required 
the  case  to  be  submitted  to  the  jury,  and  we  cannot  say 
that  the  verdict  is  contrary  to  the  weight  of  the  evi- 
dence. Illinois  Central  Eailroad  Co.  v.  Sporleder,  199 
111.  184.    The  judgment  is  affirmed. 

Affirmed. 
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B.  A.  Railtoo  Company,  Plaintiff  in  Error,  v.  Louis  B. 
Huntington  et  al..  Defendants  in  Error. 

Oen.  No.  169665. 

Partnership — when  not  established.  Held,  under  the  evidence,  that 
the  partnership  alleged  in  this  case  was  not  established. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon. 
Stephen  A.  Foster,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1910.  Affirmed.  Opinion  filed  April  19, 
1912. 

Harris,  Dodds  &  Brown,  for  plaintiff  in  error. 
McCabe,  Cloybs  &  KuLL,  for  defendants  in  error. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

Plaintiflf  in  error,  B.  A.  Eailton  Company,  a  corpora- 
tion, brought  an  action  in  assumpsit  in  the  Municipal 
Court  of  Chicago,  against  defendants  in  error,  Louis 
B.  Huntington  and  Louis  Matsen,  as  co-partners,  doing 
business  as  Huntington  &  Matsen,  for  goods  sold  and 
delivered  to  them,  amoimting  to  the  sum  of  $160.87. 
Louis  Matsen  filed  a  plea  of  non-joint  liability.  There 
was  no  controversy  on  the  trial  as  to  the  amount  due 
the  plaintiflf.  The  cause  was  tried  before  the  court 
without  a  jury,  and  resulted  in  a  finding  and  judgment 
in  favor  of  the  defendants  in  error.  This  writ  of  error 
is  prosecuted  to  reverse  the  judgment. 

It  appears  from  the  evidence  of  Louis  B.  Hunting- 
ton, one  of  the  defendants  in  error,  who  was  called  as 
a  witness  for  the  plaintiflf  in  error^  under  section  33  of 
the  Municipal  Court  act,  that  Louis  Matsen  told  the 
witness  that  he  wished  to  get  his  brother,  Anton  J. 
Matsen,  started  in  some  other  business  than  the  one  in 
which  he  was  engaged.    Anton  J.  Matsen,  it  appears, 
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was  a  moulder  by  trade  and  his  brother,  Louis  Matsen, 
defendant  in  error,  wished  to  help  him  to  get  estab- 
lished in  a  business  which  did  not  involve  the  heavy  and 
hard  work  that  his  brother  was  compelled  to  do ;  and  it 
was  agreed  that  if  Huntington  would  take  the  brother 
into  partnership  with  him  Louis  Matsen  would  advance 
money  to  enable  him  to  get  started  with  plaintiff  in  the 
bakery  business.  It  was  accordingly  arranged  that 
Huntington  was  to  proceed  and  manage  the  business, 
and  the  defendant  in  error,  Matsen,  was  to  advance 
money  to  the  firm  for  his  brother.  The  business  was 
accordingly  started,  and  the  defendant  in  error  ad- 
vanced money  and  subsequently  took  a  chattel  mort- 
gage and  note  for  the  money  which  he  advanced. 

The  question  presented  is  whether  the  evidence  es- 
tablished a  joint  liability  of  the  defendants  in  error  as 
partners  for  the  goods  sold  by  the  plaintiff  in  error. 
In  our  opinion  the  evidence  does  not  show  any  co-part- 
nership between  Louis  B.  Huntington  and  Louis  Mat- 
sen,  the  defendant  in  error ;  nor  does  it  show  any  joint 
liability  for  the  claim  to  the  plaintiff  in  error  for  the 
goods  sold  by  the  plaintiff  in  error.  The  evidence  in 
the  record  is  perfectly  consistent  with  the  theory  of 
the  relation  of  the  parties  shown  by  the  testimony  of 
the  defendants  in  error.  We  are  of  the  opinion  that 
the  finding  of  the  Municipal  Court  is  in  accordance 
with  the  facts  shown  by  the  record,  and  expressed  the 
only  legal  conclusion  that  can  be  drawn  from  the  evi- 
dence in  the  case.    The  judgment  is,  therefore,  affirmed. 

Affirmed, 


618  Appellate  Coubts  of  Illinois. 

Buyers  Index  Pub.  Co.  v.  Am.  Shoe  Polish  Co.,  169  111.  App.  618. 


Buyers  Index  Publishing  Company,  Plaintiff  in  Error,  v. 
American  Shoe  Polish  Company,  Defendant  in  Error. 

Oen.  No.  16,692. 

1.  Municipal  couet — when  hill  of  exceptions  not  stricken.  If  the 
bill  of  exceptions  and  stenographic  transcript  is  tendered  in  apt  time 
and  is  subsequently  signed  by  the  Court  and  ordered  filed  nunc  pro  tunc 
as  of  the  date  when  it  was  tendered  the  act  is  substantially  complied 
with. 

2.  CoNTBAOTS — when  conversations  prior  to  execution  incompetent. 
Where  the  parties  have  deliberately  put  their  engagements  in  writing  in 
such  terms  as  to  import  a  legal  obligation  without  uncertainty  it  is  con- 
clusively presumed  that  the  whole  engagement  was  reduced  to  writing. 

3.  Contracts — what  not  representation  authorising  rescission,  A 
mere  promise  to  do  something  in  the  future  is  not  a  representation  of 
fact  such  as  will  permit  the  cancellation  of  a  contract. 

Assumpsit.  Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  W. 
H.  HiNEBAUOHy  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1910.  Beversed  and  remanded.  Opinion  filed 
April  19,  1912. 

Cratty  Bros,  and  Jarvis  &  Hudson,  for  plaintiff  in 
error. 

Elbert  C.  Ferguson,  for  defendant  in  error. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

Plaintiff  in  error  instituted  a  fourth  class  case  in  the 
Municipal  Court  of  Chicago  in  the  nature  of  a  suit  in 
assumpsit.  No  formal  pleadings  were  filed,  but  the 
statement  of  claim  stated  that  it  was  for  moneys  due 
for  advertising  in  *'The  Buyers  Index*'  for  one  year 
commencing  January,  1907,  in  accordance  with  a  con- 
tract entered  into  October  3,  1906,  and  accepted  by  the 
plaintiff  on  October  10,  1906.  A  copy  of  the  contract 
was  appended  to  the  additional  statement  of  claim  filed 
October  1,  1908,  and  reads  as  follows : 
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**  Chicago,  111.,  Date,  October  3d,  1906. 
Buyers  Index  Publishiiig  Company,  59  Pearl  Street, 

New  York. 
Gentlemen : 

Please  insert  our  illustration,  descriptions,  etc.,  to 
occupy  in  advertising  section  only  of  the  Buyers  Index 
(copyrighted)  (published  monthly  in  alternate  English 
and  Spanish  editions)  1-3  page  6,  1-6  page  for  six 
issues,  English  and  Spanish  editions,  for  full  year,  com- 
mencing Jan.,  1907 — 1-6  page  6  issues. 

1.  We  will  within  ten  days  furnish  to  your  order, 
matter,  cuts,  etc.,  subject  to  your  approval,  for  print- 
ing same. 

2.  It  is  imderstood  that  we  will,  within  5  days  from 
date  of  receipt  thereof,  return  to  you  corrected  the 
proof  which  you  are  to  submit  to  us  before  issue.  If 
proof  is  not  returned  you  are  to  conclude  that  it  is 
satisfactory  to  us.  Copies  of  Index  containing  our  ad- 
vertisement to-be  mailed  to  us  free  of  expense. 

3.  It  is  clearly  understood  that  the  conditions  above 
and  herein  set  forth  embody  all  agreements  and  under- 
standings concerning  this  present  contract,  as  made  or 
had  with  said  Buyers  Index  Publishing  Company,  its 
agents  or  employes  acting  in  its  behalf,  either  written 
or  verbal. 

4.  In  consideration  of  the  above  we  agree  to  pay 
to  your  order  $325.00  Three  Hundred  and  Twenty-five 
Dollars,  payable  one  quarter  said  amount  cash  at  date 
of  first  issue  in  which  our  advertisement  appears,  bal- 
ance quarterly  thereafter. 

Full  amount,  $325.00. 

The  American  Shoe  Polish  Co., 

Per  Chas.  L.  J.  Swain, 

Secy.  &  Manager. 
Ekwin  De  Montpelieb, 

Eepresentative  Buyers  Index. 
This  contract  shall  not  be  valid  until  accepted  by 
Buyers  Index  Publishing  Co. 

The  services  of  the  Bureau  of  Trade  Intelligence  are 
at  the  disposal  of  the  advertiser  during  the  term  of  this 
contract. '  * 
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Endorsed.  '  ^  Accepted  Oct.  10th,  1906,  Buyers  Index 
Publishing  Co.,  L.  McMillen,  Treas.'* 

And  also  endorsed:  '* Manufacturers  are  expected 
to  furnish  matter,  electros,  etc.,  for  printing  at  least  15 
days  in  advance  of  pending  issue.  The  Index  is  pub- 
lished the  15th  of  every  month." 

It  appears  from  the  record  that  the  foregoing  writ- 
ten order  or  contract  was  on  October  3,  1906,  after 
negotiations  with  the  plaintiff  in  error 's  agent,  signed 
by  the  defendant  at  Chicago,  and  sent  to  plaintiff  in 
error  at  New  York  where  it  was  signed  by  the  plaintiff 
in  error. 

The  defendant  in  error's  advertisement  was  not  pre- 
pared  in  time  for  the  January  issue  of  *'The  Buyers 
Index,"  but  was  sent  on  by  the  defendant  in  error  in 
February,  1907,  with  the  following  letter : 

'^Chicago,Feby.  16, 1907. 
Buyers  Index, 

59  Pearl  St.,  New  York. 

Gentlemen : — We  return  herewith  ad.  which  evidently 
will  appear  in  the  February  issue.  We  cannot  under- 
stand why  it  was  not  attended  to  so  we  could  get  it  in 
the  January  issue  as  originally  contracted  for. 

We  should  also  be  pleased  to  hear  from  Mr.  Mont- 
pelier  along  .those  lines  suggested  by  him  in  reference 
to  names,  etc.,  of  live  dealers  and  handlers  in  our  line 
in  foreign  countries. 

Very  truly  yours, 

The  American  Shoe  Polish  Co.'' 

On  February  18th,  plaintiff  in  error  acknowledged 
the  receipt  of  the  proof,  and  enclosed  to  the  defendant 
in  error  lists  of  dealers  in  Cuba,  San  Domingo,  Mexico, 
Germany  and  the  West  Indies,  and  promised  more  lists, 
which  were  sent  later.  The  advertisement  was  inserted 
in  the  February  issue. 

On  March  5, 1906,  defendant  in  error  wrote  plaintiff 
in  error  again,  enclosing  corrected  proof  of  the  adver- 
tisement, stating  it  had  no  objection  to  running  the 
enclosed  advertisement  in  the  March  issue.    It  called 
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attention  to  the  fact  that  it  had  not  yet  seen  the  publi- 
cation containing  the  advertisement,  and  asked  the 
plaintiff  in  error  to  insert  the  advertisement  and  cancel 
the  balance  of  the  contract.  The  missing  publication 
had  in  fact  been  sent  to  the  defendant  in  error,  but 
duplicates  were  at  once  mailed  to  it  and  the  advertise- 
ment was  inserted  in  the  March  issue. 

Plaintiff  in  error  declined  to  cancel  the  contract  and 
asked  for  reasons  for  the  request,  and  inserted  the  ad- 
vertisement in  alternate  English  and  Spanish  for  a  full 
year,  and  has  been  paid  nothing  whatever.  The  plain- 
tiff in  error  also  repeatedly  sent  lists  of  names  of  for- 
eign dealers  and  all  the  numbers  of  the  Index  contain- 
ing the  advertisement  of  the  defendant  in  error,  and 
fully  performed  the  contract. 

The  court  upon  hearing  of  the  case,  before  the  court 
without  a  jury,  found  in  favor  of  the  plaintiff  in  error 
for  the  amount  of  $50  and  costs.  Motion  for  a  new  trial 
was  overruled,  and  judgment  was  entered  in  favor  of 
plaintiff  in  error  on  the  finding.  Plaintiff  in  error, 
being  dissatisfied  with  the  judgment,  seeks  by  this  writ 
of  error  to  reverse  the  same. 

A  motion  was  interposed  in  this  court  and  reserved 
to  the  decision  of  the  case,  to  strike  the  bill  of  excep- 
tions and  stenographic  transcript  of  evidence  from  the 
record,  and  to  affirm  the  judgment  of  the  Municipal 
Court.  It  appears  from  the  record  that  the  bill  of  ex- 
ceptions and  stenographic  report  was  tendered  to  the 
judge  for  signature  June  20, 1910,  within  the  extension 
of  time  made  for  that  purpose  by  an  order  of  the  court 
entered  within  thirty  days  after  the  judgment  was  ren- 
dered. The  judge,  before  whom  the  case  was  tried, 
noted  upon  the  document  which  was  tendered  to  him 
the  date,  and  on  July  5, 1910,  it  was  signed  and  ordered 
filed  nunc  pro  tunc  as  of  the  date,  when  it  was  tendered 
to  the  judge.  This  was  a  substantial  compliance  with 
the  terms  of  the  Municipal  Court  Act  as  construed  by 
our  Supreme  Court,  and  the  motion  to  strike  is  denied. 
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Upon  the  hearing  it  appeared  that  the  contract  was 
read  by  the  manager  of  the  defendant  in  error  before 
he  signed  it.  He  testified :  * '  I  recall  signing  that  con- 
tract. There  is  no  question  about  it.  That  is  my  signa- 
ture. •  •  •  I  read  this  contract  before  I  signed  it.** 
It  clearly  appears  therefore  that  the  contract  of  the 
parties  was  reduced  to  writing  and  was  signed  by  the 
defendant  in  error,  after  it  had  been  read  by  its  man- 
ager. 

The  court,  however,  permitted  testimony  as  to  what 
transpired  between  the  parties  before  the  signing  of  the 
contract.  Mr.  Swain,  the  manager  of  the  defendant  in 
error,  was  permitted  to  and  testified  over  objections 
as  follows : 

'  *  Q.  At  the  time  you  met  Mr.  Montpelier  in  October, 
1906,  and  before  the  signing  of  the  contract,  did  you 
have  any  conversation  with  him?    A.  I  did. 

Q.  What  did  he  say?  A.  He  went  into  details  as 
to  what  he  would  do  for  us.  He  promised  to  secure 
a  list  of  names  of  good  live  dealers  who  handled  our 
line  of  shoe  polish  in  the  various  countries.  I  asked 
for  the  South  American  countries  in  particular.  *  *  * 
They  would  furnish  us  with  the  necessary  information 
to  prepare  the  advertisement.  •  •  •  That  he  would 
supply  us  with  the  necessary  information  and  lists.  He 
did  not  come  to  see  us  after  the  signing  of  the  contract. 

Q.  Did  you  rely  for  the  value  of  the  advertisement 
on  the  circulation  that  Mr.  Montpelier  represented  his 
paper  had  in  South  America?    A.  We  did. 

Q.  Was  the  matter  of  change  of  advertisement  each 
month  discussed  with  Mr.  Montpelier?  A.  It  was  ex- 
tensively. *  *  *  He  took  our  catalogue,  and  suggested 
that  he  would  submit  at  different  times  whatever  mat- 
ter would  go  with  the  different  cuts." 

In  our  opinion  the  admission  of  this  testimony  was 
erroneous.  Where  the  parties  have  deliberately  put 
their  engagements  in  writing  in  such  terms  as  to  im- 
port a  legal  obligation  without  uncertainty,  it  is  con- 
clusively presumed  that  the  whole  engagement  was  re- 
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duced  to  writing.  Weaver  v.  Fries,  85  111.  356;  Union 
Special  Sewing  Machine  Company  v.  Lockwood,  110 
111.  App.  387;  Seitz  v.  Brewers  Refrigerating  Mach. 
Co.,  141  U.  S.  510. 

The  preliminary  negotiations  are  merged  in  a  later 
written  contract.  If  they  are  not  embodied  in  the 
written  contract,  they  are  conclusively  presumed  to 
have  been  abandoned.  Boylan  v.  Cameron,  126  111. 
App.  432. 

It  appears  from  the  record  that  oral  promises  were 
made  by  the  agent  of  the  plaintiflf  in  error,  after  the 
first  two  issues  of  the  publication  had  been  made.  On 
June  20th,  plaintiff  in  error  wrote  the  defendant  in 
error,  stating  that  it  knew  nothing  of  the  oral  prom- 
ises alluded  to,  and  had  repeatedly  asked  for  a  detailed 
statement  of  such  promises  with  a  view  to  granting 
anything  within  reason,  though  it  was  not  named  in 
the  contract.  These  oral  promises  were  no  part  of 
the  contract,  and  the  failure  to  fulfill  them,  under  the 
circumstances  disclosed  in  the  record,  constitute  no 
defense  to  the  action.  A  mere  promise  to  do  something 
in  the  future  is  not  a  representation  of  fact,  such  as 
will  permit  the  cancellation  of  a  contract.  The  prom- 
ises or  representations  not  contained  in  the  written 
contract  were  not  admissible,  and  should  not  have  been 
admitted  in  evidence. 

As  above  indicated,  the  advertisement  was  to  com- 
mence with  the  January  issue,  but  the  matter  for  such 
advertisement  was  not  furnished  by  the  defendant  in 
error  in  time  for  that  issue ;  and  the  failure  to  publish 
the  advertisement  in  January  was  expressly  waived 
by  the  defendant.  Where  a  party  to  a  contract  per- 
mits and  directs  the  other  party  to  proceed  with  the 
work,  and  accepts  performance  after  the  day  when  it 
was  strictly  due  under  the  terms  of  the  contract,  he 
thereby  waives  the  delay.  In  our  opinion  the  record 
shows  that  the  plaintiff  in  error  fulfilled  the  provisions 
of  the  contract  on  its  part  to  be  performed,  and  there 
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is  no  ground  shown  in  the  record  for  the  judgment 
entered  by  the  court.  The  admission  of  evidence  of 
negotiations  between  the  parties  prior  to  the  signing 
of  the  contract,  and  of  subsequent  promises  by  the 
agent  was  erroneous  as  indicated  above;  and  there  is 
no  basis  in  the  evidence  for  the  finding.  The  contract 
was  an  entire  contract  and  called  for  the  payment  of 
$325  for  the  advertising;  one  fourth  of  which  was  to 
be  paid  at  the  date  of  the  first  issue  in  which  the  de- 
fendant in  error's  advertisement  appeared,  and  the 
balance  quarterly  thereafter  during  the  year. 

We  think  the  finding  of  the  court  is  contrary  to  the 
evidence.  It  must  have  been  based  on  a  misconception 
of  the  law  applicable  to  the  case.  The  court  erred  in 
not  granting  a  new  trial,  and  the  judgment  is  erro- 
neous. Judgment  is  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 

Reversed  and  remanded. 


J.  C.  Harlow  et  al.,  Plaintiffs  in  Error,  v.  Jacob  Kulik, 

Defendant  in  Error. 

Gen.  No.  16,720. 

1.  Landlord  and  tenant — when  promise  to  repair  nudum  pactum. 
If  the  lease  between  the  landlord  and  tenant  relieves  the  landlord  from 
all  obligation  to  repair,  a  promise  to  repair  by  the  landlord  without 
consideration  is  of  no  force  and  effect. 

2.  Landlord  and  tenant — when  damage  resulting  from  disrepair  of 
roof  cannot  he  recovered,  A  tenant  cannot  recover  of  his  landlord  if 
injury  to  his  property  results  from  the  disrepair  of  the  roof  of  the  prem- 
ises demised,  such  roof  being  a  part  of  such  premises,  and  the  lease 
between  the  parties  recites  that  the  tenant  had  received  the  premises  in 
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good  repair,  and  releases  the  landlord  from  any  such  damage  occurring 
from  the  cause  in  question. 

3.  Landlord  and  tenant — when  occupant  under  lease  acquires  no 
rights.  The  assignee  of  a  leasee  who  is  in  possession  without  the  eon- 
sent  of  the  landlord  and  whom  the  landlord  has  in  no  way  recognized  is 
in  no  position  successfully  to  maintain  an  action  against  the  landlord 
for  damages  resulting  to  his  property  through  the  defective  condition 
of  the  demised  premises. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hbnbt  C.  BErrLBE, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1910.    Affirmed.    Opinion  filed  AprU  19,  1912. 

George  M.  Stevens,  for  plaintiffs  in  error. 

Royal  W.  Irwin  and  Frank  W.  Koraleski,  for  de- 
fendant in  error. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

J.  C.  Harlow  and  Robert  Stockmar,  co-partners, 
plaintiffs  in  error,  brought  a  suit  in  the  Municipal 
Court  of  Chicago,  against  Jacob  Kulik,  defendant  in 
error,  to  recover  damages  caused  by  the  negligence  of 
the  defendant  in  error  in  failing  to  repair  and  keep  in 
repair  premises  which  he  owned  in  the  city  of  Chi- 
cago, and  by  reason  of  the  want  of  repair  rain  and 
water  from  the  roof  of  the  premises  came  through  the 
rear  part  of  the  premises  occupied  by  plaintiffs  in 
error,  and  damaged  a  piano  and  fixtures,  the  property 
of  the  plaintiffs  in  error. 

On  the  trial  of  the  action  the  court  ruled  out  all  the 
evidence  offered  by  the  plaintiffs  to  prove  their  cause 
of  action,  and  directed  the  jury  to  find  a  verdict  for 
the  defendant.  A  judgment  was  entered  upon  the  di- 
rected verdict.  This  writ  of  error  is  prosecuted  by 
the  plaintiffs  in  error  to  reverse  the  judgment. 

It  appears  from  the  record  that  during  the  summer 
of  1909  plaintiffs  in  error  owned  and  operated  a  the- 
atre in  a  building  known  as  No.  196  and  198  Sheffield 
avenue,  Chicago,  which  premises  were  owned  by  the 
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defendant  in  error.  The  premises  consisted  of  a  build- 
ing extending  from  the  street  in  front  back  to  an  alley. 
The  front  of  the  building,  from  the  street  running  back 
about  half  the  length  of  the  building,  was  three  stories 
high,  the  first  floor  being  used  as  a  theatre  by  the  plain- 
tiffs in  error,  and  the  second  and  third  floors  being 
used  as  flats  and  rented  by  the  owner  to  private  fam- 
ilies. The  rear  part  of  the  building  is  only  two  stories 
in  height,  and  is  used  as  a  part  of  the  theatre,  the 
entire  first  floor  in  front  under  the  flats  together  with 
the  rear  half  of  the  building  being  fitted  up  for  that 
purpose. 

It  appeared  that  on  the  12th  day  of  November,  1908, 
the  defendant  in  error  leased  the  theatre  by  written 
lease  to  the  Double  Whirl  Manufacturing  Company  for 
the  term  of  five  years  and  one  month  from  December 
1,  1908,  and  that  plaintiffs  in  error  were  occupying 
the  theatre  under  and  by  virtue  of  an  assignment  of 
the  lease  to  them,  the  defendant  in  error  having  never 
assented  to  the  assignment. 

In  the  month  of  August,  1909,  the  roof  over  the  rear 
part  of  the  theatre  and  back  of  the  flats  was  out  of 
repair,  and  rain  and  water  from  the  roof  of  the  front 
flats  came  through  the  roof  over  the  rear  part  of  the 
theatre  and  destroyed  the  decorations  therein  and 
ruined  the  piano  and  other  furniture.  It  is  claimed 
that  the  property  of  the  plaintiffs  in  error  was  dam- 
aged to  the  amount  of  $90  or  $100,  and  that  the  busi- 
ness of  the  plaintiffs  was  damaged  to  the  amount  of 
about  $43  a  week. 

The  contention  of  the  plaintiffs  in  error  in  the  trial 
court  was  that  the  defendant  in  error  had  possession 
and  control  of  the  roof,  and  that  it  was  his  duty  to 
keep  it  in  repair.  They  further  contend  that  he  prom- 
ised the  plaintiffs  in  error  that  he  would  repair  the 
roof  and  did  attempt  to  repair  it,  but  that  the  repairs 
were  done  in  such  a  negligent  manner  that  the  leak 
was  made  worse  instead  of  being  repaired. 
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In  answer  to  this  contention  of  plaintiffs  in  error  on 
the  trial  the  defendant  in  error  showed  that  by  his 
lease  to  the  Double  Whirl  Manufacturing  Company, 
under  which  these  plaintiffs  in  error  claimed  to  have 
possession  of  the  theatre,  the  premises  described  in 
the  lease  were  all  the  first  floor  store  from  street  to 
alley  and  all  space  in  rear  flats  above  said  first  floor 
of  the  building  situate  and  known  as  No.  196-198  Shef- 
field avenue.  As  to  the  first  charge  of  negligence  made 
in  the  complaint,  namely  that  the  defendant  in  error 
was  negligent  in  the  use  of  the  roof,  there  was  no  evi- 
dence to  support  it,  for  the  roof  was  a  part  of  the 
premises  described  in  the  lease,  and  there  was  no  evi- 
dence in  the  record  showing  that  the  defendant  in  error 
used  the  roof  at  all ;  the  only  evidence  as  to  the  use  of 
the  roof  was  that  certain  tenants  used  the  roof  over 
the  theatre  for  the  purpose  of  drying  clothes  and  as  a 
place  to  dump  things.  It  is  clear  that  the  roof  was  a 
part  of  the  demised  premises,  and  that  the  defendant 
in  error  had  no  control  over  it.  As  to  the  second 
charge  of  negligence, — that  the  defendant  promised  to 
make  certain  repairs  on  the  roof  and  failed  to  per- 
form his  agreements  in  that  respect,  and  that  in  mak- 
ing the  repairs  the  repairs  were  carelessly  done, — 
turning  again  to  the  lease  under  which  the  plaintiffs 
in  error  occupied  the  premises  we  find  a  clause  to  the 
effect  that  the  lessee  covenanted  that  he  had  examined 
the  premises  and  knew  the  condition  of  the  same,  and 
that  he  received  the  same  in  good  order  and  repair; 
and  a  further  clause  provides  that  the  owner  should 
not  be  liable  for  any  damages  occasioned  by  any 
failure  to  keep  the  premises  in  repair,  nor  for  damages 
occasioned  by  water,  snow  or  ice  being  upon  or  coming 
through  the  roof,  nor  for  the  neglect  of  co-tenants.  It 
appears,  therefore,  that  by  the  very  terms  of  the  lease 
under  which  the  plaintiffs  in  error  occupied  the  the- 
atre, the  plaintiffs  in  error  knew  the  condition  of  the 
premises  and  received  the  same  in  good  order  and  re- 
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pair,  and  that  they  covenanted  that  the  owner  was  not 
liable  for  any  damages  occasioned  by  failure  to  keep 
the  premises  in  repair,  nor  for  damages  occasioned 
by  water,  snow  or  ice  being  upon  or  coming  through 
the  roof.  If,  with  a  subsisting  lease  of  this  kind  be- 
tween the  parties,  the  defendant  in  error  promised  the 
plaintiffs  in  error  to  make  repairs  on  the  roof  that 
promise  was  a  mere  nudimi  pactum  and  of  no  force  and 
effect.    Blake  v.  Ranous,  25  111.  App.  486. 

The  case  then  presents  a  situation  where  a  roof 
which  had  been  included  in  the  lease  was  out  of  repair, 
and  by  reason  of  its  being  out  of  repair  damage  was 
done  to  plaintiffs '  property ;  but  by  the  very  covenants 
in  the  lease  the  plaintiffs  in  error  had  received  the 
premises  in  good  order  and  repair  and  had  released 
the  defendant  in  error  from  the  damages  claimed.  We 
are  of  the  opinion  that  no  recovery  can  be  had  by 
the  plaintiffs  in  error  against  the  defendant  in  error 
for  the  damages  sued  for,  upon  the  facts  shown  in 
the  record. 

A  further  contention  is  made  bv  the  defendant  in 
error, — that  the  plaintiffs  in  error  had  no  right  in  the 
premises  at  all,  for  the  reason  that  the  lease  was  made 
by  the  defendant  in  error  to  the  Double  Whirl  Manu- 
facturing Company,  and  by  clause  four  of  the  lease  it 
was  provided  that  the  lessee  should  not  assign  the 
lease  without  the  written  consent  of  the  lessor.  No 
consent  of  the  lessor  to  the  assignment  of  the  lease  to 
plaintiffs  in  error  was  shown,  and  no  right  was  shown 
in  plaintiffs  in  error  to  the  possession  of  the  theatre 
under  the  lease, — except  that  the  plaintiffs  in  error 
were  the  assignees  of  the  Double  Whirl  Manufacturing 
Company,  which  had  no  right  to  make  an  assignment 
without  the  written  consent  of  the  defendant  in  error. 
The  testimony  bearing  upon  this  feature  of  the  case 
is  that  the  defendant  in  error  never  recognized  the 
plaintiffs  in  error  in  any  wise  as  his  tenants,  but 
always  made  his  receipts  for  rent  run  to  the  Double 
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Whirl  Manufacturing  Company.  We  think  that  the 
plaintiffs  in  error  could  obtain  no  rights  under  the 
lease  without  first  obtaining  the  written  consent  of  the 
defendant  in  error,  and  inasmuch  as  they  had  not  ob- 
tained such  consent,  they  had  no  rights  under  the  lease. 
In  our  opinion,  the  finding  and  judgment  of  the 
Municipal  Court  was  correct  and  the  judgment  is  af- 
firmed. ' 

Affirmed. 


S.  T.  Fish,  Defendant  in  Error,  v.  Pere  Marquette  Rail- 
road Company,  Plaintiff  in  Error. 

Gen.  No.  16,734. 

Common  gabriers — when  liability  ceases.  If  a  carrier  delivers  the 
property  at  the  point  of  destination  to  another  carrier  at  the  direction 
of  the  consignee  its  liability  is  terminated. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  McKenzie  Cle- 
LAND,  JudgO)  presiding.  H^ard  in  the  Branch  Appellate  Court  at  the 
October  term,  1910.    Beversed.     Opinion  filed  April  19,  1912. 

Charles  T.  Schwarz,  for  plaintiff  in  error;  T.  R. 
Beman  and  M.  L.  Bell,  of  counsel. 

Charles  A.  Butler,  for  defendant  in  error. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

Plaintiff  in  error,  the  Pere  Marquette  Railroad  Com- 
pany, prosecutes  this  writ  of  error  against  S.  T.  Fish, 
defendant  in  error,  to  reverse  a  judgment  of  the  Mu- 
nicipal Court  of  Chicago,  recovered  in  an  action  on 
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contract  in  that  court  by  the  defendant  in  error  against 
the  plaintiff  in  error  for  the  loss  of  a  carload  of  grapes 
shipped  by  the  Scottdale  Fruit  Association,  on  October 
5,  1907,  from  St.  Joseph,  Michigan,  to  the  defendant  in 
error  as  S.  T.  Fish  &  Co.,  Chicago,  Illinois. 

It  appears  that  the  car  containing  the  fruit  arrived 
at  Chicago  on  October  7,  1907,  and  the  consignee,  de- 
fendant in  error,  upon  being  notified  by  the  plaintiff 
in  error  of  the  arrival  of  the  car,  gave  directions  by 
telephone  and  by  letter  dated  October  8,  1907,  as  fol- 
lows: 

*' Local  Freight  Agent, 

Pere  Marquette  R.  R.  Co., 
Chicago. 
Dear  Sir : 

Attention  Diversion  Order  Clerk. 
This  is  to  confirm  our  'phone  conversation  to  you. 
*  Divert  to  S.  T.  Fish  &  Co.,  Wichita,  Kans.,  notify 
Lampl  Produce  Co.,  routed  c|o  Rock  Island  F.  G.  E. 
car  No.  18205,  grapes;  your  team  track  expensing  on 
connecting  line  free  of  charge  to  them,  presenting  us 
with  expense  bill  for  accrued  freight  to  Chicago.' 
Pardon  our  not  having  confirmed  this  yesterday. 

Respectfully, 
(Signed)  S.  T.  Fish  &  Co. 

Gray. 
We  countermanded  these  instructions  so  far  as  ex- 
pensing on  C.  R.  I.  &  P.  is  concerned  and  authorized 
you  to  let  charges  follow. 

(Signed)  S.  T.  Fish  &  Co. 

Gray.'' 

In  accordance  with  these  instructions  the  plaintiff  in 
error  delivered  the  car  of  grapes  to  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company  at  Chicago,  and  the 
latter  company  carried  said  car  to  its  destination, 
where  the  grapes  were  delivered  by  the  latter  company 
to  the  Lampl  Produce  Co.  The  plaintiff  in  error  had 
given  directions  to  the  Chicago,  Rock  Island  &  Pacific 
Railway  Co.,  consigning  the  car  in  question  to  S,  T, 
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Fish  &  Company,  Wichita,  Kansas,  notify  Lampl  Pro- 
duce Company,  and  had  allowed  its  charges  to  follow 
in  accordance  with  instructions  of  defendant  in  error. 

It  was  agreed  between  counsel  that  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  paid  to  the 
Pere  Marquette  Railroad  Company  on  its  expense  bill 
furnished  at  the  time  shipment  moved,  charges  of  the 
Pere  Marquette  R.  R.  Co.,  up  to  and  including  the 
movement  to  Chicago  from  Michigan,  and  that  the  re- 
consigning  orders  were  furnished  by  the  Pere  Mar- 
quette to  the  Chicago,  Rock  Island  &  Pacific  Ry.  Co., 
as  ordered  in  plaintiff's  letter  of  October  8th;  also  that 
the  car  in  question  in  this  case  was  delivered  by  the 
Pere  Marquette  Railroad  Company  to  the  Chicago, 
Rock  Island  &  Pacific  Ry.  Co.  under  the  reconsigning 
orders  contained  in  the  letter  of  October  8th  of  S.  T. 
Fish  &  Company. 

The  Pere  Marquette  Railroad  Company  did  not  is- 
sue any  bill  of  lading  for  the  shipment  from  Chicago  to 
Wichita;  nor  did  S.  T.  Fish  &  Company  ever  request 
from  the  Pere  Marquette  Railroad  Company  any  such 
bill  of  lading. 

Subsequent  to  the  transportation  of  the  car  to 
Wichita,  and  at  the  request  of  S.  T.  Fish  &  Company, 
the  Chicago,  Rock  Island  &  Pacific  Ry.  Co.  issued  its 
bill  of  lading,  dated  October  15,  1907,  covering  the 
shipment  in  question  from  Chicago  to  Wichita,  con- 
signed to  S.  T.  Fish  &  Company,  notify  Lampl  Pro- 
duce Co.  This  bill  of  lading  was  offered  in  evidence 
by  the  defendant  in  the  court  below  but  was  ruled  out 
by  the  court. 

The  defendant  in  error's  statement  of  claim  made 
in  the  court  below  was  as  follows: 

'* Plaintiff's  claim  is  for  money  damages  incurred 
to,  to- wit :  3211  baskets  of,  to-wit :  grapes,  the  property 
of  said  plaintiff,  shipped  from,  to-wit:  Chicago,  Illi- 
nois, to,  to-wit:  Wichita,  Kansas,  on,  to-wit:  October 
7,  1907,  ip  car,  to-wit:    F.  G.  E.  18205;  incurred  by 
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reason  of  the  failure  of  said  defendant  to  deliver  said, 
to- wit:  grapes  at  said  destination,  as  follows: 
Value  of  said,  to-wit:  grapes  at  the  time  of 

arrival  at  said  destination $931.19 

Less  freight  to  said  transit 216.13 

Total  money  damages 715.06'' 

The  defendant  in  error  amended  his  statement  of 
claim  in  the  court  below  so  that  his  claim  for  damages 
was  based  upon  the  failure  of  the  plaintiff  in  error  to 
deliver  the  grapes  at  Wichita,  Kansas,  in  accordance 
with  directions,  the  grapes  having  been  delivered  with- 
out authority,  permission  or  consent  of  the  plaintiff 
below,  by  the  defendant  at  Wichita,  Kansas,  to  the 
Lampl  Grocery  Company  on  October  15, 1907,  and  that 
damages  were  claimed  for  the  value  of  the  grapes  at 
destination  at  the  time  of  arrival, — ^$931.19,  with  in- 
terest thereon  from  October  15,  1907. 

It  appeared  that  the  defendant  in  error  wrote  the 
Chicago,  Rock  Island  &  Pacific  Railway  Company  on 
November  18,  1907,  making  claim  for  the  value  of  the 
grapes,  and  concluding  as  follows : 

**We,  therefore,  look  to  you  for  reimbursal  and  ask 
for  immediate  payment." 

On  the  trial  in  the  Municipal  Court,  plaintiff  in 
error  requested  the  court  to  instruct  the  jury  on  the 
,  evidence  produced,  directing  a  verdict  for  the  defend- 
ant; and  error  is  assigned  upon  the  refusal  of  the 
court  to  so  instruct  the  jury. 

We  think  it  is  clear  upon  the  evidence  that  the  in- 
struction should  have  been  given.  The  plaintiff  in 
error  contracted  to  carry  the  car  of  grapes  from  St. 
Joseph,  Michigan,  to  Chicago,  Illinois,  and  deliver 
them  to  the  defendant  in  error.  Upon  the  arrival  of 
the  grapes  in  Chicago,  plaintiff  in  error  was  directed 
by  defendant  in  error  to  deliver  them  to  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  for  reship- 
ment  to  Wichita,  Kansas.     It  obeyed  these  instruc- 
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tions,  and  was  under  no  liability  oi 
for  the  property  after  its  delivery 
Railway  Co.,  in  accordance  with  tl 

The  evidence  shows  that  the  pi 
ried  out  and  discharged  its  duty 
shipment  in  question  and  deliverec 
cago,  according  to  its  contract.  T 
Southern  &  Northern  Indiana  R.  I 
375,  is  precisely  in  point.  Many  c 
cited  in  support  of  tlie  position  1 
error  is  not  liable  for  damage  to 
delivery  of  the  same  to  the  Chic; 
Pacific  Railway  Company,  but  we 
fundamental  and  so  clear  that  it  is 
the  time  and  space. 

In  our  opinion  there  was  no  liab 
in  error  to  the  defendant  in  erroi 
dence  in  the  case,  and  the  judgmei 
versed,  but  the  case  is  not  remand 


The  Northern  Produce  Exchange,  1 

Ben  Ablon,  Defendant  ii 

Gen.  No.  16J60 

1.  Contracts — when  established.    Held,  th 
in  this  opinion  constituted  a  contract  betwee: 
and  delivery  of  eggs,  and  that  the  direction  oi 
to  hold  such  eggs  at  the  point  of  delivery  for 
not  operate  to  aflfect  the  binding  character  of 

2.  Contracts — when  customs  enter  into.  ( 
trade  enter  into  a  contract  and  form  a  part 
should  be  construed  with  relation  to  such  cust 

3.  Sales — right  of  inspection,    A  purchaa 


634  Appellate  Coubts  of  Illinois. 


The  Northern  Produce  Exch.  v.  Ablon,  169  111.  App.  633. 


portunity  for  inspection  at  the  time  of  purchase  must  be  given  a  reason- 
able opportunity  for  inspection  before  acceptance. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chablbs  N.  Good- 
NOW,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1910.  Beversed  with  finding  of  fact  and  judgment. 
Opinion  filed  AprU  19,  1912. 

Harold  L.  Ickes,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

Plaintiff  in  error,  the  Northern  Produce  Exchange, 
brought  an  attachment  in  the  Municipal  Court  of  Chi- 
cago against  the  defendant  in  error,  Ben  Ablon,  to 
recover  damages  for  a  breach  of  contract. 

The  controversy  arose  out  of  the  following  tele- 
grams : 

'*  Dallas,  Tex.,  March  28,  1910. 

3 :37  P.  M. 
Northern  Produce  Exchange,  Chicago : 

Wire  best  offer  two  cars  storage  packed  eggs  ship- 
ment tomorrow  and  Thursday. 

Ben  Ablon." 
^'Chicago,  March  29,  1910. 

11 :10  A.  M. 
To  Ben  Ablon,  Dallas,  Texas. 

Answering  yesterday's  telegram,  if  storage  packed 
are  in  new  whitewood  cases  well  selected  Texas  stock 
will  take  two  cars  specified  six  twenty  delivered  imme- 
diate answer.  *' 

''Dallas,  Tex.,  March  29,  1910. 
Northern  Produce  Exchange,  Chicago. 

Accept  your  offer  six  twenty  delivered  two  cars 
storage  packed  eggs  wire  shipping  instructions.  •  •  • 
3:06  P.  M.  Ben  Ablon." 

''March  29, 1910. 
5 :15  P.  M. 
To  Ben  Ablon,  Dallas,  Texas. 
Bill  both  cars  New  York  care  Merchants  Despatch 
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at  Chicago  hold  on  Western  roads  track  at  Chicago  for 
inspection.    Notify  us  34  Clark  St."  •  •  • 

*' Dallas,  Texas,  March  30,  1910. 
Northern  Produce  Exchange,  Chicago,  111. 

Stopping  cars  in  Chicago  not  satisfactory  have  made 
other  arrangements. 

12:17  P.  M.  Ben  Ablon." 

**March30, 1910. 
2:16  P.  M. 
To  Ben  Ablon,  Dallas,  Texas. 
Very  well  what  route  did  you  ship!    Answer." 

'*  Dallas,  Tex.,  March  30, 1910. 

9 :08  P.  M. 
Northern  Produce  Exchange,  Chicago,  111. 

Answering  wire  of  even  date  another  party  was  in- 
terested in  the  two  cars  offered  you  who  would  not 
consent  to  routing  via  Chicago.  Consequently  sold  to 
another  firm.  I'm  sure  can  get  you  two  cars  at  same 
price  for  next  week's  shipment.  If  can  use  wire  an- 
swer. 

Ben  Ablon." 

**March31, 1910. 
10 :17  P.  M. 
To  Ben  Ablon,  Dallas,  Texas. 

Your  night  letter  thirtieth  surprises  us  as  we  did 
not  cancel  two  cars  purchased  29th  and  next  week's 
shipment  not  satisfactory.  Have  been  compelled  to 
buy  to  cover  orders. ' ' 

The  evidence  shows  that  upon  the  receipt  of  the  last 
telegram  from  the  defendant  in  error,  Ablon,  dated 
March  30,  1910,  the  plaintiff  in  error  purchased  eggs 
to  cover  the  amount  of  eggs  named  in  the  telegram, 
and  that  it  was  compelled  to  pay  $6.52V^  per  case  for 
eggs  which  it  bought  on  the  market,  making  a  differ- 
ence of  3214c  per  case  or  $260  for  the  two  carloads. 

We  are  not  favored  by  an  argument  on  behalf  of  the 
defendant  in  error,  but  we  gather  from  the  abstract 
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that  the  contention  of  defendant  in  error  upon  the  trial 
was  that  no  contract  was  entered  into  between  the 
plaintiff  in  error  and  the  defendant  in  error,  as  a  re- 
sult of  the  telegrams  which  passed  between  the  parties. 
The  defendant  in  error's  contention  was  that  by  the 
telegram  dated  March  29,  1910,  in  which  the  plaintiff 
in  error  gave  shipping  directions,  it  added  a  new  con- 
dition to  the  contract  made  in  the  preceding  telegram 
by  directing  the  eggs  to  be  held  on  Western  roads 
track  at  Chicago  for  inspection. 

The  proof  in  the  record  showed  that  where  eggs 
were  purchased  as  contemplated  in  the  telegrams 
shown  to  be  delivered  at  Chicago  it  is  quite  customary 
and  usual  to  order  the  eggs  shipped  to  other  places 
than  Chicago,  where  the  railroad  tariff  provides  for 
saving  in  freight  by  shipping  through  to  an  ulterior 
destination.  Where,  as  in  this  case,  shipment  was  di- 
rected to  be  made  through  to  an  ulterior  destination 
the  purchaser  gets  the  benefit  of  the  lowest  tariff  rate 
from  the  point  of  shipment  to  the  point  of  ulterior  des- 
tination. 

In  our  opinion  the  telegrams  above  set  forth  consti- 
tute a  contract  for  two  cars  of  eggs  to  be  delivered  at 
Chicago.  A  purchaser  is  entitled  to  an  opportunity  of 
inspection  at  the  point  of  delivery  before  accepting  the 
eggs.  The  telegram  directing  the  cars  to  be  held  at 
Chicago  for  inspection,  therefore,  constituted  no  varia- 
tion from  the  contract  which  had  been  made.  If  the 
ultimate  destination  of  the  eggs  had  been  Chicago  the 
condition  would  have  been  the  same  as  that  set  forth 
in  the  telegram  of  plaintiff  in  error  dated  March  29, 
1910.  The  plaintiff  in  error  would  have  the  right  and 
privilege  to  inspect  the  eggs  before  accepting  them, 
and  that  was  the  effect  of  the  shipping  directions  given. 
The  eggs  were  to  be  delivered  according  to  the  con- 
tract in  Chicago ;  and  it  constituted  no  variation  of  the 
contract  to  direct  them  to  be  held  at  Chicago  for  in- 
spection.   That  a  purchaser  of  goods,  without  oppor- 
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tunity  for  inspection  at  the  time  of  purchase,  must  be 
given  a  reasonable  opportunity  for  inspection  before 
acceptance  of  them  cannot  be  legally  disputed.  2 
Mechem  on  Sales,  sections  1375-1376;  Doane  v.  Dun- 
ham, 79  111.  131.  In  2  Mechem  on  Sales,  Sec.  1377,  it 
is  said : 

**The  place  of  inspection,  in  the  absence  of  contrary 
intention,  must  ordinarily  be  the  place  at  which  accept- 
ance is  due — as  distinguished  from  the  place  of  receipt, 
where  they  are  separate — the  place  at  which  the  buyer 
is  finally  bound  to  accept  or  reject  the  goods. ' ' 

The  rule  above  stated  by  Mechem  is  supported  by 
Pierson  v.  Crooks,  115  N.  T.  539,  where  it  is  held  that 
the  right  of  inspection  continues  until  the  goods  are 
received  and  accepted  at  their  ultimate  destination, 
thus  implying  that  the  right  exists  to  inspect  at  any 
time  during  the  transit.  That  rule,  however,  it  is  not 
necessary  to  invoke  in  this  case,  for  the  contract  was 
to  be  fulfilled  by  shipment  through  Chicago  and  Chi- 
cago was  the  place  of  acceptance  and  the  plaintiff  in 
error  had  the  right  to  inspect  the  goods  at  Chicago. 

The  testimony  in  the  record  shows  that  it  was  the 
custom  and  usage  of  the  trade  to  afford  an  opportu- 
nity of  inspection  before  delivery.  Customs  and  usages 
of  the  trade  enter  into  contracts  and  form  a  part  there- 
of, and  the  contract  should  be  construed  with  relation 
to  such  customs  and  usages.  Doane  v.  Dunham,  supra; 
Off  V.  Inderrieden  Co.,  74  111.  App.  105. 

In  Steidtmann  v.  Joseph  Lay  Co.,  234  111.  84,  at  page 
88  of  the  opinion  the  court  say : 

**A  person  entering  into  a  contract  in  the  ordinary 
course  of  business  is  presumed  to  have  done  so  in  ref- 
erence to  any  existing  general  usage  or  custom  relat- 
ing to  such  business.  And  this  is  so  whether  he  knew, 
of  the  custom  or  not." 

To  the  same  effect  is  Montgomery  v.  Bicker,  43  Vt. 
165. 

We  are  of  the  opinion  that  the  plaintiff  in  error,  by 
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the  terms  of  the  contract,  had  the  right  of  inspection 
at  Chicago  in  the  absence  of  any  specific  directions 
made  in  the  telegram  of  March  29, 1910 ;  and  that  tele- 
gram constituted  no  departure  from  the  contract  which 
had  been  made,  added  no  new  condition  thereto,  and 
was  within  the  request  of  the  telegram  of  defendant 
in  error  of  the  same  date  asking  for  shipping  instruc- 
tions. 

Aside  from  that  consideration,  however,  the  direc- 
tion to  hold  cars  on  Western  roads  track  at  Chicago 
for  inspection,  was  not  such  a  demand  as  would  in 
any  way  affect  the  plaintiff's  right  to  make  a  proper 
demand  afterwards,  nor  was  it  such  a  breach  of  the 
contract  as  would  justify  its  abandonment  or  rescis- 
sion.   Weintz  v.  Hafner,  78  111.  27. 

The  telegram  of  defendant  in  error,  dated  March 
30,  1910,  saying,  '*  Stopping  cars  in  Chicago  not  satis- 
factory have  made  other  arrangements," — ^was  ac- 
quiesced in  by  the  plaintiff  in  error  by  a  telegram  of 
the  same  date, — ''Very  well,  what  route  did  you  ship? 
Answer.'*  The  effect  of  this  latter  telegram  was  to 
waive  the  order  to  hold  on  track  at  Chicago  for  inspec- 
tion. Upon  receipt  of  this  telegram  the  defendant  in 
error  was  bound  to  ship  the  eggs  to  Chicago,  and  the 
part  of  the  shipping  directions  to  which  the  defend- 
ant in  error  objected  having  been  waived,  no  excuse 
was  left  for  the  defendant  in  error  for  not  fulfilling 
his  contract. 

There  was  no  dispute  as  to  the  measure  of  damages 
on  the  trial.  In  our  opinion,  the  trial  court  should  have 
entered  a  judgment  for  $260,  with  interest  from  March 
30,  1910,  the  date  of  the  default.  The  judgment,  for 
the  error  indicated,  will  be  reversed  with  a  finding  of 
fact  in  favor  of  the  plaintiff  in  error,  and  judgment 
will  be  entered  here  on  such  finding  of  fact  for  $286  in 
favor  of  the  plaintiff  in  error  and  against  the  defend- 
ant in  error. 

Reversed  with  finding  of  fact  and  judgment. 


Chicago — Fibst  Distbict — ^April,  1912.        639 

Baumgarden  v.  Bradshaw,  169  111.  App.  639. 


Bernard  Baumgarden,  Plaintiff  in  Error,  v.  George  L. 

Bradshaw,  Defendant  in  Error. 

Qen.No.  16,761. 

1.  Landlord  and  tenant — lease  providing  for  payment  of  increased 
insurance  rates  construed.  Held,  that  by  the  terms  of  the  covenant 
that  the  parties  contemplated  insurance  only  of  the  building  and  not 
insurance  upon  rents. 

2.  CoKTBAGTS — how  to  he  construed.  The  words  and  phrases  of  an 
instrument  are  to  be  given  their  plain  and  ordinary  meaning  and  sense 
with  respect  to  the  particular  subject-matter  contemplated  by  tiie  eon- 
tract  unless  the  context  shows  that  the  parties  used  the  words  in  question 
in  some  peculiar  and  unusual  sense. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  J.  D.  Tubnbauoh, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1910.    Affirmed.     Opinion  filed  April  19,  1912. 

Pines  &  Newman,  for  plaintiff  in  error. 

Frank  Wentworth  Swett,  for  defendant  in  error. 

Mr.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

The  plaintiff  in  error,  Bernard  Baumgarden,  herein- 
after called  plaintiff,  brought  an  action  of  the  fourth 
class  in  the  Municipal  Court  of  Chicago  against  de- 
fendant in  error,  George  L.  Bradshaw,  hereinafter 
called  defendant,  based  upon  covenants  contained  in 
two  written  leases  by  virtue  of  which  covenants  the 
defendant  obligated  himself  that  in  the  event  the  rate 
of  insurance  on  the  buildings  described  in  the  lease 
was  increased  because  of  certain  contingencies,  to  pay 
to  the  plaintiff  such  additional  rate  of  insurance,  and 
further,  to  pay  to  the  plaintiff  all  costs  and  expenses 
of  whatever  nature  incurred  in  enforcing  the  cove- 
nants of  the  leases. 

The  facts  shown  in  evidence  on  the  trial  and  the 
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holdings  of  law  were  stipulated  to  by  the  parties,  and 
approved  by  the  trial  judge,  and  made  a  part  of  the 
record  as  follows: 

'*This  was  a  suit  for  the  recovery  of  certain  moneys 
in  the  sum  of  $986.59  claimed  to  be  due  by  the  plaintiff 
from  the  defendant  by  virtue  of  the  terms  of  two  cer- 
tain leases  entered  into  bjr  and  between  the  parties  to 
this  suit,  said  leases  having  been  introduced  and  ad- 
mitted in  evidence  as  Plaintiff's  Exhibits  *!'  and  '2/ 

Plaintiff's  statement  of  claim  recites  that  by  virtue 
of  the  covenants  of  these  two  leases,  the  defendant  ob- 
ligated himself  that  in  the  event  the  rate  of  insurance 
was  increased  on  the  buildings  in  which  the  premises 
demised  were  contained,  by  reason  of  certain  contin- 
gencies, that  the  defendant  undertook  to  pay  such  ad- 
ditional insurance,  and  further,  to  pay  to  the  plaintiff 
all  costs  and  expenses  of  whatever  nature  incurred  in 
enforcing  the  covenants  of  said  leases.  The  statement 
further  recites  that  by  reason  of  the  said  contingencies 
the  rate  of  insurance  upon  said  buildings  had  been 
materially  increased  and  that  the  defendant  thereby 
became  liable  to  pay  the  sum  of  $986.59.  The  affidavit 
of  claim  is  attached  to  the  statement,  of  which  the 
foregoing  is  the  substance.  Subsequently  under  rule 
of  court  plaintiff  filed  an  amended  statement  setting 
forth  specifically  on  what  policies  the  increase  was 
claimed.  Subsequently  to  this,  on  May  24,  1910,  being 
the  first  day  of  the  trial  of  the  case,  plaintiff  filed  an 
amendment  to  the  amended  statement  of  claim  setting 
forth  the  amounts  and  dates  of  ten  additional  policies, 
the  increased  rate  on  which  went  to  make  up  the  total 
of  $986.59  claimed  by  the  plaintiff.  All  of  the  policies 
of  insurance  are  insurance  policies  on  rent  except  the 
second  one  mentioned  in  the  said  amended  statement 
of  claim,  which  is  for  $58,000.00  in  the  London  and 
Liverpool  Globe. 

Upon  the  filing  of  the  amendment  to  the  amended 
statement  of  claim,  the  court  ruled,  on  the  motion  of 
the  parties,  that  the  affidavit  of  merits  or  of  defense 
already  on  file  stand  as  the  affidavit  of  defense  to  the 
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last  amended  bill  of  particulars.  In  his  affidavit  of 
defense  the  defendant  admitted  liability  on  the  increase 
of  insurance  on  the  buildings  and  paid  into  the  clerk 
of  the  court  upon  the  filing  of  said  aflSdavit,  the  sum 
of  $345.37,  but  as  to  the  amounts  claimed  under  the 
remaining  policies  the  defendant  denied  all  liability 
thereimder^  stating  that  such  additional  insurance  was 
insurance  on  rents  as  distinguished  from  insurance  on 
buildings,  and  that  it  was  the  latter  only  which  the  de- 
fendant undertook  to  pay  in  and  by  said  lease  or  leases. 

The  issue  presented  for  the  consideration  and  deter- 
mination of  the  court  is  the  interpretation  of  those 
clauses  of  the  lease  or  leases  which  covenant  with  ref- 
erence to  insurance,  and  whether  or  not  these  clauses 
should  be  so  interpreted  together  with  the  entire  in- 
strument so  as  to  include  insurance  on  rents  as  well  as 
insurance  on  buildings. 

On  March  29,  1909,  defendant  in  error,  George  L. 
Bradshaw,  entered  into  a  lease  of  the  premises  known 
as  166,  168  and  170  State  street,  Chicago,  Illinois,  the 
lease  running  from  the  date  thereof  to  April  30,  1922. 
Subsequently  on  September  14,  1909,  plaintiff  in  error 
entered  into  another  lease  with  said  Bradshaw  in  and 
by  which  he  leased  the  premises  known  as  the  fourth 
and  fifth  floors  of  the  building  at  172  State  street,  and 
immediately  adjoining  and  to  the  south  of  the  premises 
first  demised  on  March  29th. 

The  object  of  defendant  in  error  of  leasing  the  two 
upper  floors  of  172  State  street  was  to  connect  them 
with  the  premises  already  occupied  and  under  lease 
by  him  from  the  plaintiff  in  error;  and  immediately 
after  the  second  lease  was  entered  into  the  alterations 
provided  for  in  the  lease  by  way  of  connecting  up  the 
two  buildings,  etc.,  were  made  in  accordance  with  the 
provisions  of  the  second  lease  and  with  the  approval  of 
the  landlord.  The  alterations  so  made  were  those  con- 
templated by  both  parties  at  the  time  of  entering  into 

the  second  lease. 

It  is  admitted  tliat  the  specific  question  of  insurance 
on  rents  as  distinguished  from  insurance  on  buildings 
or  any  other  kind  of  insurance,  was  not  mentioned  be- 

Vol.-CX,XIX  41 


642  Appellate  Courts  of  Illinois. 

Baumgarden  v.  Bradshaw,  169  111.  App.  639. 

tween  the  parties  at  any  time.  The  evidence  shows 
that  the  defendant  in  error  had  no  knowledge  that  any 
insurance  on  rents  was  carried  by  the  plaintiff  in  error. 
The  rate  of  insurance  on  the  buildings  had  increased 
from  the  time  of  the  writing  of  $58,000.00  policy  on 
the  building  from  67c  per  hundred  dollars  at  91c  per 
hundred  dollars  for  causes  occasioned  other  than  by 
the  making  of  the  alterations  referred  to  and  for  caus- 
es for  which  the  defendant  in  error  was  not  responsi- 
ble. The  evidence  further  shows  that  the  increase  from 
91c  per  hundred  to  $1.19  per  hundred  on  the  insurance 
on  the  building  was  occasioned  by  defendant  in  error 
in  making  the  alterations  mentioned  in  the  second  lease. 

The  sum  of  $345.37  claimed  by  the  plaintiff  as  in- 
creased insurance  on  the  building  was  tendered  by 
plaintiff  to  the  defendant  some  months  before  the  be- 
ginning of  this  suit  and  the  tender  was  kept  good. 

The  evidence  shows  that  insurance  on  rents  is  insur- 
ance on  another  and  different  subject  than  insurance 
on  buildings ;  also  that  under  the  rules  of  the  Chicago 
Board  of  Underwriters  insurance  on  rents  and  insur- 
ance on  buildings  are  separate  subjects  of  insurance 
and  must  be  insured  separately  in  different  policies. 

The  evidence  shows  that  whatever  may  be  the  subject 
of  fire  insurance,  whether  buildings  or  chattels  of  any 
kind  or  rents  or  income,  the  Standard  fire  insurance 
policy  is  used  and  the  particular  nature  of  the  thing 
or  chattels  or  buildings  insured  is  shown  by  the  rider 
which  is  affixed  or  pasted  on  the  Standard  policy  as  in 
the  case  of  the  $58,000.00  policy  in  evidence  which  is 
on  the  building,  and  the  $84,000.00  policy  in  evidence 
which  is  on  the  rents. 

The  evidence  shows  that  the  rate,  of  insurance  on 
rents  is  arrived  at  by  using  the  rate  of  insurance  on 
buildings  as  a  unit.  That  is  to  say,  the  rate  of  insur- 
ance on  rents  is  always  a  certain  percentage  of  the  in- 
surance upon  the  buildings. 

The  ten  policies  of  insurance  on  rents  which  are  de- 
scribed in  plaintiff's  second  amended  bill  of  particulars 
as  the  last  ten  items  thereof,  and  which  include  all  of 
the  policies  sued  on  except  the  two  policies  in  the 
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Liverpool  and  London  and  Globe  for  $84,000.00  and 
$58,000.00,  respectively, — contain  the  name  of  Bernard 
Baumgarden  as  the  assured.  The  two  larger  policies 
last  mentioned  in  the  Liverpool  and  London  and  Globe 
contain  the  name  of  Frederick  Ayer  as  the  assured. 
Frederick  Ayer  was  the  landlord  of  Bernard  Baum- 
garden, who  in  turn,  leased  to  defendant  Bradshaw. 

All  of  the  ten  policies  mentioned  insuring  the  rents 
of  Bernard  Baumgarden  were  issued  and  procured  in 
January,  1910.  All  of  the  policies  were  introduced  in 
evidence  over  the  objections  of  the  defendant,  and  at 
the  conclusion  of  the  testimony  the  defendant  moved 
the  court  to  strike  out  of  the  evidence  said  insurance 
policies.    This  motion  was  denied. 

The  policy  of  insurance  for  $5,000  in  the  New  Hamp- 
shire Fire  Insurance  Company,  described  as  the  third 
item  in  the  second  amended  bill  of  particulars, — which 
was  introduced  in  evidence  as  Plaintiff's  Exhibit  5,  is 
a  fair  sample  of  all  of  the  remaining  policies  shown 
in  said  second  amended  bill  of  particulars,  and  for  the 
sake  of  brevity  is  the  only  one  included  in  making  up 
the  record. 

The  evidence  shows  that  the  connecting  up  of  the 
building,  as  provided  for  in  the  lease  of  September  14, 
1909,  necessarily,  of  itself,  caused  an  increase  in  the 
rate  of  insurance  on  the  building. 

Coimsel  for  plaintiff  asked  the  court  to  hold  as  a 
proposition  of  law  that  the  leases  and  particularly  the 
clauses  which  refer  to  insurance  should  be  interpreted 
so  as  to  include  rental  insurance  or  insurance  on  rents, 
which  proposition  however,  the  court  refused  to  hold. 

But  the  court  did  hold  the  following  proposition  to 
be  the  law  of  the  case  on  motion  of  defendant : 

*  *  The  court  holds  as  a  proposition  of  law  applicable 
to  the  facts  in  this  case  that  the  defendant  contracted  in 
and  by  said  leases  to  pay  the  increased  rate  of  insur- 
ance upon  the  buildings  only ;  and  that  all  of  the  insur- 
ance policies  introduced  in  evidence,  except  a  $58,000.- 
00  policy,  upon  the  building,  are  policies  covering  an- 
other and  different  subject  matter  than  the  building, 
namely:  the  rents  accruing  from  the  buildings.'' 
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The  lease  dated  September  14,  1909,  between  Baum- 
garden as  lessor  and  Bradshaw  as  lessee,  after  vari- 
ous covenants  as  to  alterations  in  the  premises,  pro- 
vided as  follows,  in  clause  12 : 

*  *  If  any  such  alterations,  additions  or  improvements 
shall  of  themselves  increase  the  rate  of  insurance  on 
any  of  the  said  buildings,  by  reason  of  any  of  said  addi- 
tions, improvements  or  alterations,  or  by  reason  of  the 
increased  area,  the  said  lessee  hereby  agrees  to  pay 
such  additional  cost  of  insurance  as  may  be  charged 
against  said  buildings  for  and  during  the  life  of  this 
lease,  such  additional  insurance  to  be  determined  and 
passed  upon  by  the  Board  of  Underwriters,  and  the 
lessor  shall  have  the  right  to  pay  the  same,  which  addi- 
tional insurance  is  hereby  declared  to  be  so  much  addi- 
tional rent,  and  shall  be  due  and  payable  with  the  next 
installment  of  rent  due  and  payable  under  this  lease; 
provided,  however,  that  if  the  increased  rate  of  insur- 
ance shall  arise  from  causes  other  than  those  above  set 
forth,  the  lessee  shall  not  be  liable  to  pay  the  same/' 

In  our  opinion  the  holdings  of  law  and  the  finding 
and  judgment  of  the  trial  court  were  based  upon  a  cor- 
rect construction  of  the  covenants  of  the  lease,  and  are 
correct  upon  the  facts  and  the  law  of  the  case.  It 
seems  clear  to  us  from  the  terms  of  the  covenant  that 
the  parties  contemplated  insurance  only  on  the  build- 
ing at  the  time  of  the  drawing  of  the  lease.  This  ap- 
pears from  the  language  of  the  paragraph  of  the  lease 
in  question ;  and  also  from  the  facts  shown  by  the  evi- 
dence, that  Bradshaw  did  not  know  at  the  time  that 
Baumgarden  carried  any  rent  insurance ;  and  that  rent 
insurance  was  not  only  not  mentioned  in  the  lease  or 
leases,  but  Baumgarden  never  at  any  time  mentioned 
rent  insurance  to  Bradshaw,  verbally  or  otherwise.  In 
our  opinion  there  is  really  no  question  of  construction 
involved.  The  language  is  clear  and  unambiguous. 
The  words  and  phrases  of  an  instrument  are  to  be 
given  their  plain  and  ordinary  meaning  and  sense  with 
respect  to  the  particular  subject  matter  contemplated 
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by  the  contract,  unless  the  context  shows  that  the  par- 
ties used  the  words  in  question  in  some  peculiar  and 
unusual  sense.  Considering  the  instrument  as  a  whole 
we  find  no  evidence  of  any  such  use  of  the  words  of 
the  lease.  Fire  insurance  is  the  only  kind  of  insurance 
mentioned  in  the  lease.  The  subject-matter  of  rent  in- 
surance,— a  very  different  subject — is  nowhere  men- 
tioned. It  would  be  straining  and  forcing  the  language 
of  the  clause  or  paragraph  in  question  far  away  from 
its  plain,  ordinary  and  usual  meaning  to  make  it  cover 
the  subject  of  rent  insurance,  as  contended  by  plain- 
tiff. It  would  be  just  as  reasonable  to  hold  that  the 
lease  bound  Bradshaw  to  pay  an  increased  rate  of  in- 
surance upon  an  immensely  valuable  stock  of  mer- 
chandise carried  by  a  tenant,  or  by  Baumgarden  him- 
self, on  the  ground  floor  or  in  other  parts  of  the  build- 
ing, as  to  hold  that  it  made  Bradshaw  responsible  for 
the  increased  rate  of  insurance  upon  the  rents  arising 
out  of  the  building.  The  theory  or  construction  con- 
tended for  by  plaintiff  might  make  Bradshaw  assume 
an  undertaking  which  would  convert  his  lease  into  a 
liability  of  vast  proportions,  instead  of  an  asset,  under 
a  clause  which,  on  its  face  and  in  the  common  under- 
standing of  the  language  used,  refers  to  insurance  on 
buildings,  without  even  suggesting  insurance  on  chat- 
tels or  intangible  property  like  rents  or  income.  We 
are  unable  to  gather  any  such  intention  of  the  parties 
from  the  terms  employed  by  them;  and  we  cannot  ex- 
tend by  construction  the  provisions  of  the  lease  or 
leases  to  include  what  is  not  expressed,  and  what  would 
be  a  harsh  or  oppresive  meaning  of  the  terms  used. 
In  our  opinion  the  judgment  is  in  accord  with  the 
facts  proved  and  the  law.    The  judgment  is  affirmed. 

Affirmed. 
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Royal  League,  Defendant  in  Error,  v.  Julia  A.  Kolin, 

Plaintiff  in  Error,  and  Robert  Kolin  et  al.. 

Defendants  in  Error. 

Gen.  No.  16,782. 

1.  Fraternal  benefit  societies — wTiat  constitutes  insurance  «tm- 
tract.  The  charter,  constitution,  by-laws  of  the  order,  the  application, 
medical  examiner's  certificate  signed  by  the  member  and  the  benefit 
certificate,  constitute  the  contract  between  the  member  and  the  society. 

2.  Fraternal  benefit  societies — what  by-laws  control  "benefit  eer- 
tifioate.  Where  a  member  of  a  beneficiary  society  agrees  in  a  contract 
of  insurance  that  he  will  conform  to  the  laws,  rules  and  usages  of  the 
society  then  in  force  or  which  may  be  adopted  subsequently  his  benefit 
certificate  is  controlled  by  by-laws  adopted  after  he  becomes  a  member 
and  which  were  in  force  at  the  time  of  his  death. 

3.  Fraternal  benefit  societies — when  by-laws  reasonable.  A  by- 
law is  reasonable  which  provides  that  in  the  event  of  the  death  of  a 
member  without  designating  a  beneficiary  the  fund  shall  be  payable  to 
the  heirs  at  law  of  the  deceased  member. 

4.  Fraternal  benefit  societies — what  does  not  operate  to  designate 
beneficiary.  Mere  verbal  statements  by  the  deceased  member  as  to  who 
would  get  the  proceeds  of  his  certificate  in  the  event  of  his  death  do  not 
operate  to  determine  who  shall  be  the  beneficiary  thereof. 

5.  Fraternal  benefit  societies — who  heir  at  law  within  meaning 
of  by-laws.  Held,  that  the  son  of  the  deceased  member  and  not  his 
wife  was  his  heir  at  law  and  entitled  to  the  proceeds  of  the  certificate 
involved  in  this  case  by  reason  of  the  provisions  of  the  by-laws  of  the 
society  to  the  effect  that  in  the  event  of  the  death  of  the  member  with- 
out designating  a  beneficiary  the  proceeds  should  be  payable  to  the 
heirs  at  law  of  the  deceased  member. 

Bill  of  interpleader.  Appeal  from  the  Superior  Court  of  Cook  comi- 
ty; the  Hon.  Oscar  E.  Heard,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1910.  Afiirmed.  Opinion  filed 
April  19,  1912. 

F.  J.  Karasek,  for  plaintiff  in  error ;  I.  T.  Green- 
acre,  of  counsel. 


Chicago — Fibst  Distbict — ^Apbil,  1912.        647 

Royal  League  v.  Kolin,  169  111.  App.  646. 

Mann  &  Milleb,  Abthub  J.  Donovan  and  Chables 
J.  Gould,  for  defendants  in  error. 

Mb.  JtrsTicB  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

The  question  presented  in  this  case  arises  upon  a 
construction  of  Section  13  of  the  1896  Constitution  and 
By-Laws  of  the  Royal  League,  defendant  in  error,  a 
fraternal  beneficiary  society.  That  section  provides 
that  in  the  event  of  the  death  of  one  or  more  of  the 
beneficiaries  designated  by  the  member,  in  accordance 
with  the  laws  of  the  order,  before  the  decease  of  such 
member,  if  he  shall  have  made  no  other  or  further  dis- 
position thereof,  upon  his  death  such  benefit  shall  be 
paid  in  full  to  the  surviving  beneficiary  or  benefici- 
aries each  sharing  pro  rata  as  provided  in  the  benefit 
certificate.  In  the  event  of  all  the  beneficiaries  named 
in  a  benefit  certificate  dying  before  the  decease  of  the 
member,  and  his  failure  to  designate  one  or  more  new 
beneficiaries  in  the  manner  prescribed  in  these  laws, 
the  benefit  shall  be  paid  to  the  heirs  at  law  of  the 
member. 

This  question  is  presented  upon  a  bill  of  interpleader 
filed  by  the  Royal  League,  complainant,  against  Julia 
A.  Kolin  and  Robert  Kolin,  defendants;  and  the  de- 
cree entered  in  that  proceeding  awarding  the  benefits 
named  in  the  benefit  certificate  to  Robert  Kolin,  a 
minor  son  of  Joseph  Kolin,  a  deceased  member  of  the 
Royal  League,  who  at  the  time  of  his  death  was  a  mem- 
ber in  good  standing  of  the  complainant,  the  Royal 
League,  holding  a  benefit  certificate  for  the  sum  of 
$4,000. 

The  benefit  certificate  in  question  was  issued  on 
April  11,  1895,  to  Joseph  Kolin,  who  was  then  a  mem- 
ber of  the  Royal  League  in  good  standing.  Upon  the 
face  of  the  certificate  the  name  of  Anna  Kolin,  wife 
of  said  Joseph  Kolin,  appears  as  the  beneficiary  there- 
of.   Anna  Kolin,  the  beneficiary  named  in  the  certifi- 
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cate,  died  in  1895.  There  was  born  to  said  Joseph 
Kolin  and  Anna  Kolin,  his  wife,  in  February,  1895,  a 
son,  Robert  Kolin,  defendant  in  error,  and  no  other 
child  or  children.  Joseph  Kolin  was  again  married  on 
June  17,  1903,  to  Julia  A.  Kolin,  plaintiff  in  error, 
his  widow;  of  this  marriage  no  children  were  born. 
Joseph  Kolin  died  January  2, 1906,  leaving  him  surviv- 
ing Julia  A.  Kolin,  his  widow,  and  Robert  Kolin,  his 
son.  Joseph  Kolin  did  not  after  the  death  of  his  first 
wife,  Anna,  the  named  beneficiary,  designate  a  new 
beneficiary.  By  the  terms  of  his  application  for  a  bene- 
fit certificate  and  by  the  terms  of  that  certificate  it  was 
issued  subject  to  the  constitution  and  by-laws  of  the 
order,  and  also  to  any  amendments  subsequently  made 
to  the  constitution  and  by-laws.  In  1896  the  Royal 
League  adopted  the  amendment  to  its  by-laws  above 
stated.  Under  this  amendment  Julia  A.  Kolin,  the 
surviving  widow,  claims  a  part  of  the  amount  named  in 
the  benefit  certificate  as  an  heir  of  Joseph  Kolin, 
deceased. 

In  order  to  settle  the  controversy  thus  arising  be- 
tween Julia  A.  Kolin  and  Robert  Kolin,  a  son  of  de- 
ceased by  his  first  marriage,  the  Royal  League  filed 
the  bill  of  interpleader.  Julia  A.  Kolin,  plaintiff  in 
error,  seeks  by  this  proceeding  to  reverse  the  decree. 

Plaintiff  in  error  files  a  brief  containing  many  points 
and  citing  many  authorities.  No  argument  is  pre- 
sented on  behalf  of  plaintiff  in  error  other  than  the 
mere  statement  of  the  points  in  the  brief.  It  is  too 
well  settled  to  necessitate  citing  authorities  that  the 
charter,  constitution  and  by-laws  of  the  order,  the  ap- 
plication, medical  examiner's  certificate  signed  by  the 
member,  and  the  benefit  certificate,  constitute  the  con- 
tract between  the  member  and  the  beneficiary  society; 
and  it  is  equally  well  settled  that  where  a  member  of 
a  beneficiary  society  agrees  in  a  contract  of  insurance 
that  he  will  conform  to  the  laws,  rules  and  usages  of 
the  society  then  in  force,  or  which  may  be  adopted  sub- 
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sequently,  his  benefit  certificate  or  contract  is  con- 
trolled by  by-laws  adopted  after  he  became  a  member 
and  which  were  in  force  at  the  time  of  his  death.  It, 
therefore,  follows  that  upon  the  death  of  Joseph  Ko- 
lin the  benefit  provided  for  in  the  certificate  held  by 
him,  his  first  wife,  Anna  Kolin,  having  died  and  he  hav- 
ing failed  to  designate  a  new  beneficiary,  as  provided 
in  the  by-laws,  was  payable  to  his  heirs  at  law  under 
the  terms  of  the  contract  of  insurance,  provided  the  by- 
law making  the  benefit  so  payable  was  a  reasonable  by- 
law for  the  Royal  League  to  enact.  We  see  no  reason 
for  holding  that  the  by-law  in  question  was  unreason- 
able. It  was  within  the  power  of  Joseph  Kolin  to 
have  made  a  new  designation  as  his  beneficiary,  if  he 
chose,  and  to  have  fixed  definitely  the  beneficiary  to 
whom  the  fund  should  be  paid  upon  his  death.  This 
he  neglected  or  failed  to  do.  If  he  never  intended  to 
make  any  change  he  allowed  the  money  to  become 
payable  to  his  heirs  at  law  upon  his  death.  The  al- 
leged statements  which  he  is  shown  to  have  made  by 
the  testimony  of  plaintiff  in  error  as  to  who  would 
receive  the  benefit  upon  his  death,  were  immaterial  and 
irrelevant,  and  cannot  legally  be  considered  in  the  de- 
cision of  the  question  presented.  The  by-law  being 
a  reasonable  one,  as  we  think  it  is,  and  the  fund 
falling  within  its  operation  to  the  heirs  at  law  of 
Joseph  Kolin,  the  only  remaining  question  is, — who 
was  the  heir  at  law,  or  who  are  the  heirs  at  law!  While 
there  is  some  question  or  doubt  which  may  reasonably 
be  suggested  by  some  authorities  in  this  state,  we  think 
it  may  be  said  to  be  the  settled  law  of  the  state,  that 
Joseph  Kolin  having  died  leaving  him  surviving  his 
son,  Robert  Kolin,  and  no  other  child  or  children, 
Robert  Kolin  is  the  sole  heir  at  law  in  both  the  techni- 
cal and  popular  sense  of  the  term.  Gauch  v.  St.  Louis 
Mutual  Life  Insurance  Company,  88  111.  251;  Royal 
League  v.  Kasey,  144  111.  App.  1. 
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In  our  opinion  the  decree  is  correct  and  it  is  af- 
firmed. 

Affirmed. 


Antoii  Wesolowsky,  Defendant  in  Error,  v.  John  Twarog, 

Plaintiff  in  Error. 

Qen.  No.  16,806. 

1.  Ck)NTBACTS — when  admisHon  of  parol  testimony  ifoiU  not  reverse. 
The  admission  of  evidence  as  to  what  was  a  part  of  the  written  eontraet 
in  evidence  will  not  reverse. 

2.  Ck)NTBACTS — what  merged  in  writing.  Conversations  had  before 
executing  a  contract  in  suit  or  at  the  time  of  executing  the  same  are 
merged  in  the  written  instrument. 

3.  EviDBNOi — when  questions  do  not  odtl  for  ooncUuions.  Seld,  that 
the  question  "When  did  he  order  that  donef"  among  others  set  forth 
in  the  opinion,  did  not  call  for  conclusions. 

4.  Instructions — when  upon  preponderance  of  evidence  wiU  not 
reverse.  Held,  in  this  case,  that  an  instruction  upon  what  should  be 
considered  in  determining  the  preponderance  of  the  evidence,  in  omitting 
the  element  of  the  number  of  witnesses  testifTing  upon  the  respective 
sides,  did  not  constitute  reversible  error. 

5.  Instructions — practice  of  submitting  forms  of  verdict.  Seld, 
that  the  practice  of  the  trial  court  in  submitting  to  the  jury  forms  of 
verdict  leaving  the  amount  of  the  damages  to  be  awarded  blank  is  not 
improper. 

Assumpsit.  Error  to  the  County  Court  of  Cook  county;  the  Hon. 
William  A.  Wall,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1910.  Affirmed.  Opinion  filed  April  19, 
1912. 

WiLLETT  H.  CoRNWELL  and  Lee  D.  Mathias,  for 
plaintiff  in  error. 

Gilbert  &  Gilbert  and  Charles  A.  Churan,  for  de- 
fendant in  error. 
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Mb,  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

Anton  Wesolowsky,  defendant  in  error,  hereinafter 
called  plaintiff,  brought  an  action  in  the  County  Court 
of  Cook  County  in  assumpsit,  for  the  use  of  the  Ed- 
ward Hines  Lumber  Company,  against  John  Twarog, 
plaintiff  in  error,  hereinafter  called  defendant,  to  re- 
cover a  balance  due  on  a  building  contract  and  for 
extras.  The  declaration  contained  a  special  count  on 
the  building  contract,  and  also  the  common  counts. 
The  defendant  pleaded  the  general  issue.  On  the 
trial  a  verdict  for  $900  in  favor  of  the  plaintiff  was 
returned,  and  judgment  was  entered  thereon. 

The  controversy  grew  out  of  a  building  contract 
and  the  performance  of  the  same.  The  original  con- 
tract was  in  writing,  and  provided  for  the  erection  of 
a  dwelling  house  for  the  price  of  $2,225.  The  extras 
set  forth  in  the  bill  of  particulars  were  $200  for  build- 
ing a  bam,  $75  for  a  shed,  $50  for  a  shed,  $50  for 
building  a  fence,  and  $86  for  extra  partitions  and 
changes,  making  a  total  of  $461  for  extras,  and  a  total 
of  balance  due  on  contract  and  for  extras  of  $1,076, 
The  plaintiff  remitted  $76  from  the  bill  in  order  to 
bring  the  case  within  the  jurisdiction  of  the  County 
Court. 

The  evidence  shows  that  a  written  agreement  was 
entered  into  between  the  plaintiff  and  the  defendant 
on  the  second  day  of  October,  1906,  for  the  erection 
of  a  dwelling  house  on  or  before  December  5,  1906, 
for  the  sum  of  $2225,  and  providing  that  $1112.50  was 
to  be  paid  thereon  when  the  building  was  under  roof, 
and  the  balance  upon  the  completion  of  the  house. 

Subsequently  to  making  this  agreement,  the  defend- 
ant directed  the  plaintiff  to  construct  a  barn  16x20  in 
size  upon  the  lot.  The  barn  was  shown  by  the  evi- 
dence to  be  reasonably  worth  $200.  The  plaintiff  also 
directed  the  defendant  to  build  for  him  a  large  coal 
shed,  and  that  was  shown  by  the  evidence  to  be  worth 
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$75.  The  plaintiflf  also  directed  the  defendant  to  con- 
struct for  him  another  shed,  which  according  to  the 
evidence  was  worth  $50.  The  plaintiff  also  directed 
the  defendant  to  build  a  picket  fence  around  the  lot, 
and  this  is  shown  to  have  been  worth  $50,  and  the 
plaintiff  during  the  construction  of  the  house  made 
various  changes  in  the  partitions,  putting  in  some  new 
partitions  not  called  for  by  the  original  sketch  of  the 
house,  and  these  changes  were  shown  to  be  worth  $86. 

Upon  the  original  contract  payments  were  made 
amounting  to  $1610,  and  the  balance  of  the  contract, 
together  with  extras,  was  unpaid  at  the  time  of  bring- 
ing suit. 

The  defendant  claimed  on  the  trial  that  the  work 
was  improperly  done ;  that  the  house  was  not  finished 
according  to  the  terms  of  the  contract,  and  that  the 
bam  and  sheds  were  a  part  of  the  original  contract. 
These  questions,  so  far  as  they  were  questions  of  fact, 
were  submitted  to  a  jury,  and  upon  the  merits  we  are 
of  the  opinion,  upon  the  evidence  adduced,  that  the 
finding  of  the  jury  is  correct  and  ought  not  to  be  dis- 
turbed. 

It  is  urged  on  behalf  of  the  defendant  that  the  court 
below  erred  in  the  admission  and  rejection  of  testi- 
mony. In  support  of  this  contention  error  is  claimed 
in  the  ruling  of  the  court  permitting  the  following 
question  to  be  put  and  answered:  *'Q.  Was  the  barn 
part  of  this  contract!  A,  No."  We  see  no  material 
error  in  allowing  this  question  to  be  propounded  to 
the  witness.  On  the  other  hand  if  it  was  error  it  was 
harmless  error.  The  written  contract  before  the  jury 
settled  that  question,  and  it  clearly  appearing  from 
the  written  contract  that  the  barn  was  not  part  of  the 
original  contract,  the  answer  given  by  the  witness 
could  not  materially  injure  the  defendant.  It  was 
really  a  question  of  law  for  the  court  and  not  a  ques- 
tion of  fact  for  the  jury.  We  do  not  agree  with  the 
contention  of  defendant  in  this  court  that  it  was  a 
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question  of  fact  for  the  jury  to  determine  from  the 
conversation  of  the  parties  as  to  whether  the  barn 
was  a  part  of  the  contract.  If  it  was  a  question  of 
fact  for  the  jury,  then  there  is  no  legal  objection  to 
the  question. 

Defendant  urges  further  that  the  court  below  erred 
in  overruling  the  defendant's  objections  to  the  fol- 
lowing questions  asked  of  plaintiff  by  his  counsel : 

**Q.  Well,  now,  did  you  do  any  extra  work  there 
besides  the  extra  work  of  changing  the  partitions! 

Q.    Any  other  extra  work! 

Q.    When  did  he  order  that  doner* 

And  the  objections  urged  to  these  questions  are  that 
the  questions  called  for  conclusions  of  the  witness. 
We  think  the  objections  not  well  taken. 

In  the  course  of  the  trial  the  plaintiff  offered  in 
evidence  a  bill  of  the  Hines  Lumber  Company,  ren- 
dered to  the  plaintiff  below,  composed  of  three  pages 
of  items,  amounting  to  a  total  of  $894.45.  On  the  bill 
was  an  order  signed  by  the  plaintiff  directing  the 
payment  of  this  money  to  the  Edward  Hines  Lumber 
Company,  with  a  direction  to  charge  the  amount  of 
it  to  the  plaintiff's  account.  We  do  not  think  any  re- 
versible error  was  committed  by  the  court  in  allowing 
this  evidence  to  go  before  the  jury. 

A  witness  by  the  name  of  Griggs  was  produced  on 
behalf  of  the  plaintiff,  who  testified  to  selling  the 
lumber  on  behalf  of  the  Hines  Lumber  Company  to 
the  plaintiff,  and  that  it  was  directed  to  be  delivered 
to  the  premises  of  the  defendant.  We  think  the  court 
did  not  err  in  overruling  the  objection  to  the  question 
and  in  refusing  to  strike  out  the  answer  of  the  witness. 

Error  is  also  claimed  in  the  ruling  of  the  court  in 
sustaining  the  objections  of  the  plaintiff  to  the  fol- 
lowing questions  asked  the  defendant  by  his  counsel 
relative  to  the  partitions  in  the  attic  of  the  house : 

**Q.     State  what,  if  anything,  was  said  as  to  what 
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partitions  should  be  placed  in  the  attic  in  the  conver- 
sation in  Drycimski's  oflBeet 

Q.  Did  you  hire  anybody  to  build  partitions  in  the 
attic  t 

Q.  "Were  there  any  partitions  put  in  the  attic  by 
the  contractor  1 

Q.  Was  there  anything  said  between  you  and  the 
contractor  at  the  time  you  met  in  the  office  in  refer- 
ence to  putting  partitions  in  the  attict 

Q.  What  was  the  reasonable  value  of  the  services, 
reasonable  cost  of  putting  in  partitions  in  the  attic  I" 

These  questions  were  intended  to  bring  out  the  facts 
that  the  plaintiff  below  had  agreed,  as  a  part  of  the 
original  contract,  to  build  these  attic  partitions,  and 
that  by  reason  of  his  failure  to  do  so  the  defendant  had 
to  attend  to  it,  and  also  to  show  what  it  reasonably  cost 
the  defendant  below  to  have  it  done.  Presumably  the 
questions  were  ruled  out  upon  the  groimd  that  con- 
versations had  before  executing  the  contract  or  at 
the  time  of  executing  the  contract  for  the  house  were 
all  merged  in  the  original  contract,  and  it  was  there- 
fore immaterial  and  improper  to  allow  answers  to  the 
above  questions.  We  think  the  ruling  of  the  court 
upon  these  questions  was  proper.  No  claim  was  made 
by  the  plaintiff  for  partitions  placed  in  the  attic,  and 
there  was  no  issue  in  the  case  upon  which  the  ques- 
tions or  the  answers  thereto  would  afford  any  light. 
The  defendant's  theory  was  that  the  original  contract 
required  the  partitions  to  be  constructed.  Of  this  the 
contract  offered  no  proof,  and  the  answers  would  have 
presented  an  immaterial  issue  to  the  jury. 

It  is  urged  that  the  court  below  erred  in  giving  the 
following  instruction  to  the  jury : 

"The  jury  are  instructed  that  the  preponderance  of 
evidence  in  a  case  is  not  alone  determined  by  the  num- 
ber of  witnesses  testifying  to  a  particular  fact  or  state 
of  facts.  In  determining  upon  which  side  the  prepond- 
erance of  evidence  is,  the  jury  should  take  into  consid- 
eration the  opportimities  of  the  several  witnesses  for 
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seeing  or  knowing  the  things  about  which  they  testify ; 
their  conduct  and  demeanor  while  testifying ;  their  in- 
terest or  lack  of  interest,  if  any,  in  the  result  of  the 
suit;  the  probability  or  improbability  of  the  truth  of 
their  several  statements,  in  view  of  all  the  other  evi- 
dence, facts  and  circumstances  proven  on  the  trial,  and 
from  all  these  circumstances  determine  upon  which 
side  is  the  weight  or  preponderance  of  the  evidence/' 

This  instruction  is  claimed  to  be  wrong  because  it 
.  omits  the  element  of  the  number  of  witnesses  which  the 
jury  should  consider  in  determining  the  preponder- 
ance of  the  evidence,  and  therefore  the  instruction  was 
misleading  to  the  jury.  The  instruction  is  not  free 
from  error.  Lyons  v.  Ryerson,  242  111.  409;  Elgin, 
Joliet  &  Eastern  Ry.  Co.  v.  Lawlor,  229  111.  621 ;  Chi- 
cago Union  Traction  Co.  v.  Hampe,  228  111.  346.  We 
do  not  think,  however,  that  the  omission  of  the  number 
of  witnesses  in  this  instruction  in  this  case  was  re- 
versible error.  E.  J.  &  E.  Ry.  Co.  v.  Lawlor,  supra. 
We  do  not  think  that  it  affected  in  any  wise  the  ver- 
dict of  the  jury,  when  considered  in  connection  with 
the  other  instructions  given  in  the  case. 

Objection  is  also  urged  to  the  following  instruction 
given  by  the  court: 

''The  court  instructs  the  jury  as  a  matter  of  law 
that  in  suits  on  building  contracts  a  literal  compliance 
with  the  plans,  specifications  and  drawings  of  a  con- 
tractor is  not  necessary  to  recovery,  and  if  you  find 
from  the  evidence  that  the  plaintiff  in  good  faith  per- 
formed the  contract  on  which  recovery  in  this  suit  is 
sought,  substantially  and  in  all  material  particulars, 
according  to  its  terms  and  the  plans,  specifications  and 
drawings  for  the  work,  without  wilful  departure  there- 
from or  omission  in  essential  points,  that  such  per- 
formance is  sufficient  to  entitle  the  plaintiff  to  maintain 
this  suit/* 

In  our  opinion  the  court  did  not  err  in  giving  the  in- 
struction. 

Error  is  assigned  upon  the  action  of  the  court  in 
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submitting  to  the  jury  two  forms  of  verdict,  and  in- 
structing the  jury  that  in  the  event  they  find  for  the 
plaintiff  their  verdict  should  be  upon  the  first  of  the 
forms  submitted,  and  in  the  event  that  they  find  for 
the  defendant  the  verdict  should  be  in  the  second 
form.  We  are  unable  to  see  that  the  rights  of  the 
defendant  were  in  any  way  prejudiced  by  the  action 
of  the  court.  It  is  well  established  practice  of  the 
courts  to  submit  to  the  jury  two  forms  of  verdict.  It 
should  be  said  that  the  form  of  verdict  submitted  for 
the  use  of  the  jury  in  case  they  found  the  issues  for 
the  plaintiff  left  in  blank  thQ  amount  of  damages  to 
be  awarded.  That  was  to  be  found  by  the  jury  and 
filled  in  by  them  in  making  up  their  verdict. 

We  find  no  reversible  error  in  the  record,  and  we 
are  of  the  opinion  that  substantial  justice  was  done 
in  the  trial. 

The  judgment  of  the  County  Court  is  therefore 
affirmed.  <^ 

A-ffirmed. 
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Powers  Regulator  Compaiiy,  Plaintiff  in  Error,  v.  George 

D.  Hoffmann,  Defendant  in  Error. 

Qen.  No.  16,808. 

1.  Neootiablb  instruments — when  consideration  of  note  fails.  If 
the  payment  of  a  note  be  a  concurrent  promise  with  an  undertaking 
of  the  payee  the  failure  of  the  payee  to  perform  his  promise  relieves 
the  maker  of  the  note  of  the  obligation  to  pay  the  same. 

2.  Contracts — when  ohligation  of  pajftnent  independent  covenant; 
when  not.  If  a  day  be  appointed  for  the  payment  of  money,  and  the 
day  is  to  happen  before  the  thing  w.hich  is  to  be  done  by  the  other 
party  is  to  be  perf ormedi  then  an  action  may  be  brought  for  the  money 
before  performance,  but  when  a  day  is  appointed  for  the  payment  of 
mon^,  and  the  day  is  to  happen  at  or  after  the  time  the  thing  which  is 
the  consideration  of  the  money  is  to  be  performed^  then  no  action  can 
be  maintained  for  the  money  before  performance,  or  offer  of  performance. 

3.  Contracts — effect  of  destruction  of  subject-matter.  Contracts 
whose  performance  depend  upon  the  continued  existence  of  a  specific 
thing,  are  discharged  by  the  destruction  of  the  thing  through  no  fault 
of  either  party. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Frank  Grows, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the  October 
term,  1910.    Affirmed.     Opinion  filed  April  19,  1912. 

Chables  Daniels  and  Sumneb  C.  Palmeb,  for  plain- 
tiflf  in  error. 

M.  J.  Dunne,  for  defendant  in  error. 

Mb.  Justice  F.  A.  Smith  delivered  the  opinion  of 
the  court. 

Action  was  commenced  by  plaintifT  in  error,  herein- 
after called  plaintiff,  against  the  defendant  in  error, 
hereinafter  called  defendant,  in  the  Municipal  Court 
of  Chicago,  to  recover  a  balance  alleged  to  be  due  on 
a  promissory  note  executed  by  the  defendant  to  the 
plaintiff.     The  defense  interposed  was  a  failure  or 
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want  of  consideration.  The  cause  was  tried  before 
the  court  without  a  jury.  The  court  found  in  favor 
of  the  defendant,  and  judgment  was  entered  upon 
the  finding. 

The  note  sued  on  was  given  by  the  defendant  to  the 
plaintiff  in  settlement  of  an  alleged  claim  for  making 
certain  patterns  for  an  oil  burner.  The  defendant 
alleged  that  the  claim  of  the  plaintiff  to  be  paid  for 
these  patterns  was  not  a  valid  and  just  one,  because, 
as  he  testified,  the  patterns  were  to  be  made  on  a 
joint  account;  that  is,  the  parties  were  to  share  in 
the  profits  arising  from  the  device  for  which  the  pat- 
terns wefe  made,  and  that  the  defendant  was  not  to 
be  required  to  pay  for  them  otherwise. 

The  testimony  shows  that  the  work  of  making  the 
oil  burners  was  abandoned  on  account  of  the  physical 
disability  of, the  defendant.  Plaintiff,  however,  de- 
manded pay  for  the  patterns;  the  defendant  refused 
to  pay  on  the  ground  that  he  was  not  liable.  Finally, 
the  parties  adjusted  the  matter  by  defendant  giving 
his  note  for  the  amount  claimed  on  the  agreement  that 
he  was  to  receive  the  patterns  from  the  plaintiff  when 
he  paid  the  note.  Defendant  made  several  payments  on 
the  note,  but  when  he  wrote  a  letter  to  plaintiff,  dated 
October  29,  1909,  in  which  he  said,  "If  this  is  accept- 
able to  you  I  presume  you  are  in  a  position  to  deliver 
the  patterns  for  which  the  original  note  was  ^ven. 
Kindly  advise  me  on  this  point  in  your  reply  to  above 
proposition,"  plaintiff  replied  under  date  of  October 
30,  1909,  "Whether  we  can  locate  these  patterns  or 
not,  we  have  not  the  remotest  idea  at  the  present  writ- 
ing— probably  not,  as  we  had  a  fire  in  our  factory 
some  years  ago  that  was  equivelant  to  a  house 
cleaning. " 

On  cross-examination,  F.  W.  Powers,  secretary  of 
the  plaintiff,  testified  that  he  did  not  know  what  be- 
came of  the  patterns, — "They  may  have  been  in  onr 
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factory  at  the  time  of  the  fire.'*  He  also  testified  that 
he  was  not  certain  that  there  was  nothing  said  about 
the  patterns  at  the  time  the  note  was  delivered. 

There  was  a  dispute  on  the  trial  as  to  whether  de- 
fendant was  to  pay  for  the  patterns  at  all.  He  says 
he  was  not,  but  that  the  parties  were  to  share  in  any 
profit  made  Qut  of  the  burner.  As  to  what  the  agree- 
ment was,  the  testimony  of  W.  P.  Powers  is  not  very 
satisfactory,  as  a  denial  of  the  defendant's  testimony. 
It  was  agreed  on  the  trial  that  W.  P.  Powers,  if  pres- 
ent, would  testify  that  sometime  prior  to  the  date  of 
the  note  sued  on,  the  defendant  had  desk  room  in 
the  oflBces  of  the  Powers  Regulator  Company,  and 
that,  at  that  time,  the  defendant  came  to  him  and 
told  him  he  had  an  oil  burner  with  which  he  was  ex- 
perimenting but  had  no  money  to  make  it,  and  that 
he,  Powers,  said,  *'Take  the  parts  of  ypur  burner  lo 
our  foreman  and  we  will  make  your  patterns  and 
charge  you  just  what  this  will  cost."  It  was  also 
agreed  that  W.  P.  Powers  would  deny  that  he  said, 
''Take  this  burner  to  our  foreman,  Bowman,  and  if 
he  thinks  it  is  a  good  thing,  we  will  take  it  up  and 
manufacture  patterns  and  burner  and  share  the  profits 
equally. ' ' 

Considering  the  testimony  of  W.  P.  Powers,  it  can- 
not be  satisfactory  as  a  denial  of  the  defendant's  con- 
tention. The  question  arises  on  the  plaintiff's  theory 
of  the  case, — why  should  the  plaintiff  do  the  work  for 
cost  if  they  had  no  interest  in  its  success  T  And  it  may 
be  argued  that  if  they  were  to  have  a  joint  interest  in 
the  profits,  was  it  not  most  reasonable  to  believe  that 
they  agreed  to  bear  the  cost  of  the  patterns  as  their 
contribution  to  the  enterprise?  Was  not  this  more 
probable  because  of  the  statement  of  Powers  that 
Hoffman  came  to  him  and  told  him  he  had  an  oil  burn- 
er with  which  he  was  experimenting,  but  had  no  mon- 
ey to  make  itT    Then  again,  it  may  be  argued  that  it 
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is  unreasonable  to  believe  that  Hoffman  went  to 
Powers  and  wanted  him  to  do  some  work,  and  said  that 
he  had  no  money  to  pay  for  it,  and  that  Powers  would 
then  and  there  agree  to  do  the  work  even  for  cost. 
Upon  a  consideration  of  the  whole  case,  we  are  of  the 
opinion  that  the  court  was  justified  in  finding  that  the 
defendant,  Hoffman's  statement  of  the.  arrangement, 
under  which  the  patterns  were  made,  was  the  more 
reasonable  and  correct. 

At  the  trial,  the  attorney  for  the  defendant  tendered 
the  full  amount  of  the  note,  interest  and  costs,  and 
demanded  delivery  of  the  patterns. 

The  question  is  thus  presented  whether  upon  the 
evidence  and  under  the  circumstances,  the  plaintiff 
was  entitled  to  recover,  or  whether  the  finding  and 
judgment  of  the  court  was  correct. 

If,  as  we  think,  the  evidence  shows  the  fact  to  be 
the  note  and  the  agreement  in  regard  to  the  delivery 
of  the  patterns  constituted  mutual  promises,  the  full 
performance  of  both  would  be  concurrent  acts,  and 
if  either  one  of  the  parties  was  unable  to  perform  the 
act  incumbent  upon  him,  or  it,  that  absolved  the  other 
party  from  the  performance  of  the  other  act.  So  that, 
when  the  plaintiff  confessed  that  the  patterns  were 
destroyed,  the  obligation  of  the  defendant  to  pay  the 
balance  due  on  the  note  ceased.  Bishop  on  Contracts, 
page  156,  See.  401;  Ibid,  page  581,  See.  1433;  Ihid, 
page  319,  Sees.  826  and  827. 

We  think  it  is  laid  down  by  law  writers,  and  in  the 
decisions,  that  if  a  day  be  appointed  for  payment  of 
money,  and  the  day  is  to  happen  before  the  thing 
which  is  to  be  done  by  the  other  party  is  to  be  per- 
formed, then  an  action  may  be  brought  for  the  money 
before  performance.  But,  when  a  day  is  appointed 
for  the  payment  of  money,  and  the  day  is  to  happen 
at  or  after  the  time  the  thing  which  is  the  consider- 
ation of  the  money,  is  to  be  performed,  then  no  action 
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can  be  maintained  for  the  money  before  performance, 
or  offer  of  performance. 

In  this  case,  the  note  was  to  be  paid  and  the  patterns 
were  to  be  delivered  at  the  same  identical  time,  and  if 
either  party  was  unable  to  perform,  he,  or  it,  lost 
the  right  to  require  performance  by  the  other  party. 

Whether  the  promises  in  this  case  were  concurrent 
conditions  or  conditions  precedent  the  party  seeking 
to  enforce  the  promise  (as  the  plaintiff  in  this  case), 
cannot  maintain  his  action  unless  he  has  performed 
or  was  ready,  able  and  willing  to  perform  his  part. 
3  Am.  and  Eng.  Ency.  of  Law,  911,  note  1,  Ist  Ed. 

Contracts  whose  performance  depends  upon  the  con- 
tinued existence  of  a  specific  thing,  are  discharged  by 
the  destruction  of  the  thing  through  no  fault  of  either 
party.    3  Am.  and  Eng.  Ency.  of  Law,  901,  note  2. 

If  the  contract  was  that  the  patterns  for  the  burner 
were  to  be  made  by  plaintiff  and  paid  for  at  cost  by 
the  defendant,  then  the  plaintiff  must  be  ready  and 
able  to  deliver  to  the  defendant  before  he  could  be 
compelled  to  pay  for  them;  and  the  fact  that  the  de- 
fendant gave  a  note  and  paid  part  on  it  did  not  change 
his  position  as  to  the  right  to  demand  the  patterns 
before  making  full  payment.  When  the  plaintiff, 
therefore,  was  unable  for  any  cause  to  deliver  the  pat- 
terns, then  the  defendant  was  discharged  from  the 
liability  on  his  note  in  like  manner  as  if  his  promise 
to  pay  was  a  verbal  one. 

If  on  the  other  hand  the  defendant  was  not  to  pay 
for  making  those  patterns,  but  that  the  plaintiff  was 
to  be  compensated  out  of  any  profits,  as  contended  by 
the  defendant,  and  then  defendant  gave  his  note  on 
an  agreement  that  plaintiff  was  to  deliver  them  to 
defendant,  if  the  patterns  were  destroyed  while  in 
plaintiff's  possession  so  that  it  was  unable  to  deliver 
them  on  final  payment,  then  the  defendant  was  dis- 
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charged  from  his  liability, — the  payment  and  delivery 
being  simultaneous  and  concurrent  acts. 

Parol  testimony  is  admissible  to  show  what  was  the 
real  consideration  for  a  note;  and  the  fact  that  the 
contract  was  reduced  to  a  promissory  note,  does  not 
prevent  its  being  inquired  into  to  see  what  the  exact 
rights  of  the  parties  are  in  the  matter.  Under  the 
law  of  1907,  in  regard  to  negotiable  instruments  as 
well  as  under  prior  statutes,  want  of  consideration  is 
a  defense  to  a  suit  on  a  note.  If  the  defendant  had 
not  given  his  note,  and  plaintiff  had  brought  suit  on 
the  alleged  indebtedness  on  the  theory  that  the  de- 
fendant was  to  pay  the  cost  of  making  the  patterns, 
and  it  was  shown  that  the  plaintiff  had  not  delivered 
the  patterns  to  the  defendant  and  that  the  patterns  had 
been  destroyed  while  in  the  possession  of  the  plain- 
tiff, this  would  certainly  have  discharged  the  defend- 
ant of  any  liability.  Putting  the  alleged  debt  in  the 
form  of  a  note  with  the  agreement  to  deliver  on  pay- 
ment does  not  enlarge  the  rights  of  the  plaintiff  nor 
change  the  liability  of  the  defendant, — ^in  so  far  at 
least  as  the  question  of  failure  or  want  of  consider- 
ation is  concerned.  Whichever  theory  therefore  may 
be  considered  as  proved  by  the  evidence,  that  ad- 
vanced by  the  plaintiff  or  that  by  the  defendant,  in 
either  case  the  plaintiff  could  only  recover  against  the 
defendant  by  showing  a  delivery  to  him  of  the  pat- 
terns contracted  to  be  made.  As  the  plaintiff  was 
unable  to  make  delivery  it  cannot  recover. 

Although  the  testimony  relating  to  the  questions  by 
the  record  was  admitted  without  objection  there  is 
contradiction  and  conflict  in  the  testimony,  but  upon 
examination  and  analysis  of  the  testimony,  we  think 
the  court  below  was  correct  in  holding  that  the  pre- 
ponderance of  the  evidence  was  with  the  defendant, 
and  in  finding  the  issues  for  the  defendant.  The  judg- 
ment of  the  Municipal  Court  of  Chicago  is  aflSrmed. 

Judgment  affirmed. 
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ABATEMENT. 
Joint  liability — when  plea  of  abatement  essential  to  denial  of.     p.  430. 

ACCORD  AND  SATISFACTION. 

Jistablishfid — ^how  must  be.     p.  92. 

Joint  creditor — ^when  settlement  made  with,  binding,    p.  582. 

ACCOUNTING. 

Decree  of  account — when  should  be  awarded,     p.  69. 
Partnership — ^when  equity  will  not  entertain  proceeding  for  accounting, 
p.  7. 

ACTIONS  AND  DEFENSES. 

Accord  and  satisfaction — how  must  be  established,     p.  92. 

when  settlement  made  with  joint  creditor  binding,     p.  582. 

Accounting — when  should  be  awarded,     p.  69. 

Animals — ^what  suflScient  to  entitle  recovery  where  injuries  result  from 
vicious,     p.  124. 

Assault — when  judgment  of  conviction  sufficient,     p.  543. 

Bonds — liability  of  sureties  upon,  given  on  appeal  from  refusal  of  dis- 
charge under  insolvent  debtors  act.     p.  452. 

Brokers  and  factors — what  essential  to  recovery  of  commissions, 
pp.  204,  329. 

when  real  estate  commissions  cannot  be  recovered,     p.  456. 

Common  carriers — when  liability  ceases,    p.  181. 

Contracts — ^what  not  representations  authorizing   rescission,     p.   618. 

when    obligation    of   payment    independent    covenant;    when    not. 

p.  657. 

Damages — who  may  recover  for  wrongful  conversion,     p.  531. 

Deceit — what  not  essential  to  recover  where  loan  made  through  fraud- 
ulent representat'ons  of  agent,     p.  533. 

Employer  and  employe — when  discharge  not  justified,     p.  471. 

Forcible  entry  and  detainer — when  right  to  possession  established  as 
against  vendee  failing  to  perform,     p.  469. 

Fraud — when  representations  do  not  give  cause  of  action,     p.  537. 
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Infants — ^hovv  question  as  to  what  are  necessaries  determined,    p.  227. 
Injunctions — what  not  enforceable  negative  covenant,     p.  525.  i 

when    restraining    theatrical    performance    on   Sunday   erroneous. 

p.  282. 

Insurance — ^when  unsoundness  of  applicant's  health  constitutes  defense, 
p.  96. 

Landlord  and  tenant — when  damages  resulting  from  disrepair  of  roof 
cannot  be  recovered,     p.  624. 

Liens — what  essential  to  establishment  by  subcontractor  against  rail- 
road,    p.  247. 

Me<isure  of  damages — in  action  for  breach  where  sale  was  made  by 
sample  with  warranty  of  bulk.     p.  386. 

in  action  for  injury  to  real  property,     p.  449. 

M€chanic''s  lien^ — against  whom  may  be  awarded,     p.  578. 
Mines  and  miners — ^^-ho  may  avail  of  provisions  of  act.    p.  75. 
N/egotiahle  instruments — when  consideration  of  note  fails,    p.  657. 
Nuisances — what  not.    p.  282. 

Partnership — when  equity  will  not  entertain  proceeding  for  accounting, 
p.  7. 

Principal  and  agent — when  latter  not  personally  bound,    p.  482. 

Replevin — what  not  conclusive  evidence  of  title,    p.  347. 

Ees  judicata — ^what  application  for  judgment  in  mechanic's  lien  pro- 
ceeding not.    p.  559. 

when  status  of  stockholder  fixed,     p.  503. 

Statute  of  Frauds — ^when  license  within,     p.  291. 
Statute  of  Limitations — effect  of  concealment,    p.  533. 
Set-off — what  not  unliquidated  damages,     p.  484. 

Specific    perform>ance — what    essential    to    enforcement    of    contract. 

p.  525. 
Trover — ^what  essential  to  maintain  action,     p.  562. 
Warehousemen — what  defense  to  action  of  trover  against,    p.  562. 

AGENCY. 

Agent — when  not  personally  bound,     p.  482. 

Deceit — what  not  eFsential  to  recover  where  loan  made  through  fraud- 
ulent representations  of  agent,     p.  533. 

ALDEEMEN. 

Eligibilitrf — what  does  not  affect,     p.  304. 

what  essential  that  conviction  shall  affect,     p.  304. 


ANIMALS. 


Becoverif — what  sufBcient  to  entitle,  where  injuries  result  from  vicious. 
p.  124. 
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APPEALS  AND  EBBOBS. 

Abstract — effect  of  imperfect,    p.  596. 

Ad  damnum — ^when  judgment  exceeding,  cured,    p.  447. 

Admission  of  evidence — ^when  cannot  be  complained  of.    p.  243. 

when  erroneous,  waived  by  instructions,    p.  291. 

Arguments  of  counsel — ^how  preserved,    p.  272. 

what  essential  to  preserve  propriety  of.    p.  272. 

Assignments  of  error — when  deemed  waived,    p.  230. 
Conduct  of  counsel — ^when  not  preserved  for  review,     p.  473. 
Consolidation  of  causes — effect  of  stipulation,    p.  386. 

Contracts — when  admission  of  parol  testimony  will  not  reverse,    p.  650. 
Cross-examination — ^when  failure  to  limit  not  error,    p.  272. 

when  permitting  additional,  not  improper,    p.  272. 

when  restriction  of,  erroneous,    p.  387. 

Damages — ^when  rulings  with  respect  to,  should  be  accurate,    p.  386. 
Dismissal — ^when,  upon  ground  that  relief  prayed  had  been  obtained, 

denied,    p.  334. 
Entire  record — when  may  be  examined,    p.  171. 
Finding  by  chancellor — ^when  not  disturbed,    pp.  52,  218. 
Finding  by  court — when  not  disturbed,     p.  243. 
Findings  by  master — when  not  disturbed,    pp.  503,  589. 
Instructions — ^when  as  to  conjoint  use  of  street  not  erroneous,    p.  36. 
when  as  to  effect  of  introduction  of  promissory  note  erroneous. 

p.  106. 

when  as  to  false  answers  in  application  erroneous,    p.  96.     \ 

when  as  to  preponderance  of  evidence  will  not  reverse,    p.  356. 

when  as  to  right  to  reject  testimony  erroneous,    p.  269. 

when   containing   abstract   proposition    of   law   will    not   reverse. 

p.  404. 

when  erroneous  upon  ezercise  of  care  by  plaintiff  in  sidewalk  in- 
jury case  will  not  reverse,    p.  442. 

when  erroneous  will  not  reverse,    p.  273. 

when  error  not  cured,    p.  319. 

when  error  to  give  peremptory,    p.  81. 

when  errors  will  not  reverse,    p.  175. 

when  inconsistency  ground  for  reversal,    p.  386. 

when  in  effect  directing  verdict  erroneous,    p.  319. 

when  motion  for  peremptory  properly  denied,    p.  36. 

when  refusal  of  correct  will  not  reverse,    pp.  36,  124,  132,  139, 

418. 

when  refusal  to  withdraw  counts  because  of  variances  will   not 

reverse,    p.  386. 

when  reversal  proper,    p.  116. 

when   summing   up   facts   constituting  negligence   not  erroneous. 

p.  570. 
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Instructions — when   upon   damages  in   personal  injury  case  erroneous, 
p.  570. 

when  upon  preponderance  of  evidence  will  not  reverse,    p.  650. 

when  upon  right  to  disregard  testimony  erroneous,    p.  96. 

when  uFeleFS  will  not  reverse,     p.  356. 

when    withdrawal    and   manner    of    withdrawal   will    not    reverse. 

p.  356. 

Irresponsive  answer — when  striking  out,  will  not  reverse,     p.  356. 
Judgment — what   must   be   looked   to   to   determine,   actually   entered. 

p.  488. 
Jurisdiction — when  appellate  court  has.     p.  210. 
Maxim — when  de  minimis  non  curat  lex  applies,     p.  447. 
Modification — when  proper,    p.  24. 

Motion  to  direct — when  ruling  upon,  saved  for  review,    p.  75. 
Municipal  Court — what  essential  to  justify  reversal  of  judgment  of. 

p.  570. 

when  bill  of  exceptions  not  stricken,    p.  618. 

when  judgment  not  disturbed,     p.  559. 

Objection — when  sustaining,  to  general  question,  will  not  reverse,    p.  356. 
Plaintiff's  testimony — effect  of  conflict  in,  given  upon  successive  trials. 

p.  441. 
Production  of  hooks — when  failure  to  require,  not  erroneous,    p.  43L 
Punitive  damages — effect  of  excessive  allowance  of.    p.  403. 
Beceiver — right  of,  to  appeal,     p.  279. 
Becord — what   part    of,    without    incorporation    in    bill    of    exceptions. 

p.  477. 
Bedocketing — when  notice  *ot,  esf ential.     p.  477. 
Belease  of  errors — effect  of  plea  of.    p.  546. 
Beplioation — when  plea  to,  filed  on  appeal,  carried  back.    p.  546. 
Bight  of  review — what  docs  not  estop,    p.  546. 
Bulings  upon  evidence — when  not  saved  for  review,    p.  230. 
Saved  for  review — when  questions  not.     p.  156. 
Special  finding — ^when  refusal  to  submit  not  error,     p.  356. 
Special  interrogatories — when  refusal  of,  not  subject  to  review,    p.  116. 
Sufficiency  of  evidence — when  presented  for  review,    p.  204. 
Transcript — when  stricken,     p.  268. 
Variances — when  question  not  considered,    p.  191. 
Verdicts — how  excessiveness  may  be  cured,    p.  24. 

supported  by  plaintiff's  testimony  alone,     p.  139. 

when  not  disturbed,     pp.  116,  191,  218,  272,  326,  355,  411,  418, 

447,  471,  488,  540,  613. 

when  not  excessive,     pp.  30,  36,  441,  593. 

when  set  aside,     p.  106,  164,  197. 

appellate  COUBTS. 

Jurisdiction — when  appellate  court  has.    p.  210. 
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ASSAULT. 
Conviction — when  judgment  of,  sufficient,    p.  543. 

BAILMENTS. 

Exercise  of  care — burden  of  proof  to  establisli.     p.  181. 
Identical  property — effect  inhere,  is  to  be  delivered  to  be  restored  in 
altered  form.     p.  347. 

BILLS  AND  NOTES. 
See  Negotiable  Instruments. 

BILLS  OP  EXCEPTIONS. 

Becord — what  part  of,  without  incorporation  in  bill  of  exceptions, 
p.  477. 

BILLS  OF  LADING. 

Common  carriers — ^hen  liability  ceases,    pp.  181,  629. 

Sister  state — ^when  laws  of,  govern  contract  of  shipment,    p.  319. 

BONDS. 

Fraud — ^burden  of  proof  to  show,  by  public  official,    p.  287. 

Mechanic's  liens — what  not  within  contemplation  of  federal  statute  pro- 
viding bond  of  contractor  to  protect  subcontractors,    p.  1. 

Statutory — effect  given  to.    p.  452. 

Sureties — liability  of,  upon  bonds  given  on  appeal  from  refusal  of  dis- 
charge under  insolvent  debtors  act.     p.  452. 

BROKERS  AND  FACTORS. 

Commissions — what  essential  to  recovery  of.     pp.  204,  329. 
when  cannot  be  recovered,     p.  456. 

CHANCERY. 

Accounting — when  should  be  awarded,    p.  69. 

Answer  in  chancery — ^when  considered  as  evidence,    p.  185. 

Costs — when    taxation    or    apportionment    in    chancery    not    disturbed. 

p.  353. 
MastfT  in  chancery — when  findings  of,  not  disturbed,    pp.  503,  589. 
Partnership— vrhen  equity  will  not  entertain  proceeding  for  accounting. 

p.  7. 
Specific    performance — what    essential    to    enforcement    of    contract. 

p.  525. 

CHATTEL  MORTGAGES. 

Household  goods — ^when  chattel  mortgage  upon,  void.    p.  462. 


CITIES,  VILLAGES  AND  TOWNS. 

Jlderman — what  tioea  not  aCEect  eligibilitj  of,    p,  304. 

' wliat  eifeatial  that  conviction  shall  aSect  eligibilitj  of.     p.  304. 

Corporation  eouniel — what  not  within  powers  ot.     p.  546. 
Diatriet — nhen  municipality  not  eliminated  from.     p.  210. 
Xoticf — hoR   Biifficieucj   of,  to   eitj,  of  personal   injurj,  determined, 
p.  493. 

what  exactitude  required  of,  to  city,  of  personal  injury,     p.  493. 

when,  to  city,  of  perronal  injury,  not  snlBcient    p.  494. 

Ordinance — authority  of  olficera  exerclsitig  powers  conferred  by.     p.  546. 

COMITY. 

Sitter  ttate — when  laws  of,  gorem  contract  of  shipment,     p.  319. 

COMMON  CAEBIEES. 

Controef— effect  of  failure  to  produce,     p.  609. 

LiabtWr/— when  cesEes.     pp.  J81,  629, 

Sister  »tate — when  laws  of,  govern  eontraet  of  shipment,     p.  319. 

CONFESSION,  JUDGMENT  BY. 

See  JuDGUENTS. 
CONSOLIDATION  OF  CAUSES. 
Si ipu (of ion— effect     p.  380. 

CONTRACTS. 
Accord   and    gatiafaclion — when    settlement    made   with    joint    creditor 

binding-     P-  S^^- 
"Advancei" — conctrued.     p.  337, 
Architect't  certificate — when  not  essential  to  recovery,     p.  5S9. 

when  waived,    p.  5S9. 

Coiuideration — wbat  valid,     p.  243. 

when  past  servicefl  constitute  sufficient,     p.  480. 

when  purported,  overcome,    p.  894. 

CotudmeHon.     p.  639. 

where  drafted  in  party's  own  handwriting,     p,  434. 

Convfrgationt — when  prior  to  execution  incompetent,     p.  618. 
Cvttom — when  and  for  what  purpose,  competent,     p.  434. 

when  enters  into,     p.  633. 

Beitruction  of  tubject-matter — effect  of.    p.  657. 
Ouaronltf— how  contract  of,  construed,    p.  474. 

Independent    covenant — when    obligation    of    payment    is;    wbpn    not 
p.  657. 
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Injunctions — what  not  enforceable  negative  covenant,    p.  525. 

Intention — ^how  to  be  determined,    p.  337. 

Mechanic* 8  liens — effect  of  failure  to  perform  contract,    p.  434. 

Negotiable  instruments — when  consideration  of  note  fails,    p.  657. 

Nudum  pactum — ^when  promise  to  repair  is.     p.  624. 

Parol  evidence — ^when  incompetent  to  aid  construction,     p.  337. 

Parol  testimony — when  admission  of,  will  not  reverse,    p.  650. 

Public  policy — how  determined,    p.  309. 

what  contract  between  telephone  companies  against,    p.  309. 

when  contract  void  as  against,    p.  309. 

Bescission — ^what  not  representations  authorizing,     p.  618. 
Sales — when  contract  several  as  to  various  articles,    p.  343. 
Services — when  presumed  gratuitous,     p.  294. 

Specific  performance — what  essential  to  enforcement  of  contract,    p.  525. 

Warehouse  receipts — nature  of.    p.  562. 

Warehousemen — what  essential  to  protect  assignee  of  receipts,    p.  562. 

When  established,    p.  633. 

Writing — what  merged  in.     p.  650. 

CONTRIBUTORY  NEGLIGENCE. 

Conditions  changed — effect,     p.  355. 

Custom — when  competent,     p.  411. 

Federal    employers    liability    act — effect    of    contributory    negligence. 

p.  12. 
Question — how  determined,    p.  29. 
Bailroad  tracks — effect  of  driving  upon.     p.  158. 
Violation  of  ordinance — effect  of.    p.  410. 

when  effect  of,  does  not  present  question  of  law.    p.  411. 

CONVEYANCES. 

Mortgage — when  absolute  deed  constructive,     p.  185. 

CORPORATIONS. 

Fraternal    benefit    societies — ^what    by-laws    control    benefit    oertiflcata. 
p.  646. 

when  by-laws  reasonable,    p.  646. 

Res  judicata — when  status  of  stockholder  fixed,    p.  503. 
Stockholders — how  insolvency  of,  may  be  established,    p.  504. 
Stock  liability — what  does  not  discharge,    p.  504. 
Stock  s7ibscription — effect  of.    p.  503. 

COSTS. 

Apportionment  in  chancery — ^when  not  disturbed,     p.  353. 
Attorney's  fees — what  may  be  recovered,     p.  175. 

Depositions — propriety  of  taxation  for  expenses  of  taking,  of  non  resi- 
dent witneFses  in  chancery,    p.  353. 


Discretion — when  as  to  taxation  not  abused,    p.  171. 

COURTS. 

Jurisdiction — when  appellate  court  has.    p.  210. 

WHU — when  act  giving  jurisdiction  to  Probate  Court  to  construe,  does 
not  apply,    p.  601. 

CRIMINAL  LAW. 

Assault — ^when  judgment  of  conviction  sufficient,    p.  543. 

Conviction — ^how  record  of,  to  be  construed,    p.  543. 

Gambling — what  proofs  sufficient  in  prosecution  for  knowingly  running 

premises  for  purpose  of.     p.  230. 
Information — what  does  not  affect  validity  of.    p.  230. 
what  offenses  may  be  prosecuted  by.    p.  554. 

when  charging  pandering  sufficient  after  verdict,    p.  554. 

DAMAGES. 

Ad  damnum — when  judgment  exceeding,  cured,    p.  447. 

Death  cctse — when  damages  presumed,     p.  30. 

Instructions — when  upon  damages  in  personal  injury  action  slightly  in- 
accurate,   p.  593. 

when  upon  damages  in  personal  injury  case  erroneous,     p.  570. 

Measure  of  damages — in  action  for  breach  where  sale  was  made  by 
sample  with  warranty  of  bulk.    p.  386. 

in  action  for  injury  to  real  property,    p.  449. 

Mental  suffering — when  declaration  sufficient  to  sustain  recovery  for. 

p.  47. 
Punitive  damages — effect  of  excessive  allowance  of.    p.  403. 
Reversionary  interest — ^how  determined,    p.  276. 
Sulings — when  should  be  accurate,     p.  386. 
Vendor — what  cannot  recover,     p.  386, 
Wrongful  conversion — who  may  recover  for.     p.  531. 

DECEIT. 

Fraudulent  representations — what  essential  to  recover  where  loan  made 
through,  of  agent,    p.  533. 

DECLARATIONS. 

Damages — when   declaration   sufficient  to  sustain   recovery  for  mental 

suffering,     p.  47. 
Defective — when  cured,    p.  263. 
Federal  employers  liahility  act — ^when  declaration  not  fatally  defective. 

p.  13. 
Safety  appliance  acts — when  declaration  sufficient,    p.  40. 
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DECREES. 

Divorce — ^propriety  of  decree  adjusting  property  rights,    p.  171. 
Mechanic's  lien — when  decree  against  fee  erroneous,    p.  87. 

DEFINITIONS. 
See  Words  and  Phrases. 

DISMISSALS. 

Belief — when  dismissal  upon  ground  that,  has  been  obtained,  denied, 
p.  334. 

DIVORCE. 

Desertion — when  conduct  of  wife  does  not  justify  husband's,    p.  21. 
Property  rights — propriety  of  decree  adjusting,    p.  171. 

EMPLOYER  AND  EMPLOYE. 
Discharge — when  not  justified,     p.  471. 

EQUITY. 
See  Chancery. 

ESTOPPEL. 

Bight  of  review — what  does  not  estop,    p.  546. 

EVIDENCE. 

Admission — ^when  pleading  not  admissible  as.     p.  500. 
Admission  of  evidence — when  cannot  be  complained  of.     p.  243. 
Answer  in  chancery — ^when'  considered  as  evidence,    p.  185. 
Applications  for  insurance — when  partial  exclusion  proper,     p.  96. 
Bailments — burden  of  proof  to  establish  exercise  of  care.    p.  181. 
Books  of  account — when,  competent  to  refresh  recollection,    p.  607. 
Conclusions — when  questions  do  not  call  for.    p.  650. 
Contracts — when  admission  ot  parol  testimony  will  not  reverse,    p.  650. 

when  conversation  prior  to  execution  incompetent,    p.  618. 

Contributory  negligence — ^when  custom  competent,    p.  411. 
Conviction — ^how  record  of,  to  be  construed,     p.  543. 
Cross-examination — ^when  failure  to  limit  not  error,    p.  272. 

when  restriction  of,  erroneous,     p.  387. 

Custom — when  and  for  what  purpose,  competent,     p.  434. 

when  competent,     p.  323. 

when  incompetent,     p.  347. 

Damages — how  determined  in  action  for  injury  to  reversionary,    p.  276. 


Damages — when  ruling^s  with  respect  to,  should  be  accurate,    p.  386. 

Fraud — ^burden  of  proof  to  show,  by  public  official,    p.  287. 

Hearsajf — what  incompetent,    p.  116. 

Insurance — what  evidence  incompetent  to  defeat  recovery,    p.  96. 

Irresponsive  answer — when  striking  out,  will  not  reveree.    p.  356. 

Leading  questions — ^when  improper,     p.  96. 

Mental  capacity — ^burden  to  establish  want  of.    p.  218. 

what  does  not  establish,    p.  218. 

Municipal  Court — effect  of  variance  between  statement  of  claim  and 

evidence  in  actions  of  fourth  class,    p.  559. 
Negative  allegation — ^when  rule  that  plaintiff  not  required  to  proTOi 

does  not  apply,    p.  287. 
Objection — ^when    sustaining,   to   general   question,    will    not    reverse. 

p.  356. 
Ott^n^r^fttp— what  evidence  of.    p.  347. 

Parol  evidence — when  incompetent  to  aid  construction,    p.  337. 
Pecuniary  condition — ^when  evidence  as  to,  improper,    p.  236. 
Plaintiff's  testimony — effect  of  conflict  in,  given  upon  successive  trials. 

p.  441. 
Previous  course  of  dealing — ^when  competent,     p.  323. 
Production  of  books — when  failure  to  require,  not  erroneous,    p.  431. 
Production  of  contract — effect  of  failure,     p.  609. 
Replevin — ^what  not  conclusive  evidence  of  title,     p.  347. 
Exports  of  accidents — when  system  of  receiving,  not  competent    p.  570. 
Bes  gestae — what  not  part  of.     p.  236. 
Bevoeation — when  letter  of,  incompetent,    p.  291. 
Scientific  computations — effect  given  to,  of  physical  forces,    p.  355. 
Variances — how  objection  for  should  be  made.     p.  116. 

EXECUTIONS. 
Third  persons — what  Fales  void  as  against,     p.  259. 

FEDERAL  EMPLOYEBS  LIABILITY  ACT. 

Assumed  risk — when  defense  of,  available,     p.  12. 
Contributory  negligence — effect  of.    p.  12. 
Declaration — ^when.  not  fatally  defective,    p.  13. 
Interstate  commerce — when  defendant  engaged  in.    p.  12. 

FEES  AND   SALABIES. 
See  Costs. 

FINDINGS  BY  COUBT. 

Masters  in  chancery — ^when  findings  by,  not  disturbed,    pp.  503,  589. 
When  not  disturbed,    pp.  52,  218,  243. 
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rOBCIBLE  ENTRY  AND  DETAINER. 
Sight  to  possession — ^when,  established  as  against  vendee  failing  to  per- 
form,   p.  469. 

FRATERNAL  BENEFIT  SOCIETIES. 

Beneficiary — ^hat  does  not  operate  to  designate,    p.  646. 
By-laws — what  control  benefit  certificate,     p.  646. 

when  reaEonable.    p.  646. 

Contract — what  constitutes,    p.  646. 

Forfeiture  or  suspension — how  may  be  waived,     p.  596. 
Hfir  at  law — who,  within  meaning  of  by-laws.     p.  646. 
Insurancfi^ — what  evidence  incompetent  to  defeat  recovery,     p.  96. 

when   instruction   as   to    fahe   answers   in    application   erroneous. 

p.  96. 

when  partial  exclusion  of  applications  proper,     p.  96. 

when    unsoundness    of    applicant's    health    constitutes    defense. 

p.  96. 

Membership — when  exists,     p.  596. 

FRAUD. 

Causfi  of  action — when  representations  do  not  give.     p.  537. 
Deceit — what  not  essential  to  recover  where  loan  made  through  fraud- 
ulent representations  of  agent,     p.  533. 
Public  ojprtfl I— burden  of  proof  to  show  fraud  by.     p.  287. 

GAMBLING. 

Proofs — what  sufficient  in  prosecution  for  knowingly  running  premises 
for  purpose  of.     p.  230. 

GUARANTIES. 

See  Suretyship. 

INDICTMENTS. 

Information — what  does  not  affect  validity  of.     p.  230. 
what  offenpes  may  be  prosecuted  by.     p.  554. 

when  charging  pandering  sufficient  after  verdict,     p.  554. 

INFANTS. 

Necessaries — how  question  as  to  what  are,  determined,    p.  227. 

w^hat  not  within  class  of.     p.  227. 

INFORMATIONS. 

Offense — what  may  be  prosecuted  by  information,    p.  554. 

Pandering — ^when  information  charging,  sufficient  after  verdict,    p.  554. 

Validity — ^what  does  not  affect,    p.  230. 

Vol.  CLXIX  43 


INJUNCTIONS. 

Negative  covf,nant — nhat  not  enforceable,     p.  S25. 
Theatrical    performance — irhen     reatrainmg,     on    Sunday,    eirontfoui, 
p.  S82. 

INSOLVENT  DEBTORS. 

£onfI«— liability  of  sureties  upon,  given  on  appeal  from  refusal  of  dia- 
cbarge  iimler  iutolvent  debtors  act.     p.  452. 

INSTRUCTIONS. 

Ahatract  proposition  of  law — when  will  not  reveree,     p.  404. 

Admisiion  of  evidence — when  erroneous,  waived  by  instructions,     p.  Efll. 

Confitied  to  isswes — instructioua  must  be.     p.  124. 

Conjoint  ^tse  of  gtreei— when  as  to,  not  erroneous,     p.  36. 

DoTTuigea — when  instmetion  upon,  in  pergonal  injury  action,  slightly 
inaccurate,     p.  593. 

when  instruction  upon,  in  personal  injury  case,  erroneoua.     p.  570. 

Directing  verdict — when  erroneous,     p.  319. 

Error — when  not  cured,     p.  319. 

Errors — when  will  not  reverse,     p.  175. 

Krro-neotu — when  will  not  reverse,     p.  2T3. 

Forms  of  vmdirt — practice  of  submitting,     p.  650. 

Ineonfistencii — when  ground  for  reversal,     p,  386, 

Ignoring  counts — effect  of.     p.  124. 

Ignoring  moterial  elements — effect  of.     p.  139. 

Igtioring  iasue — effect  of.     p.  291. 

I/iaurance — when  instruction  as  to  false  answers  in  application  erro- 
neous,    p.  96. 

Invading  jirovinee  of  jury — effect  of.    p,  139, 

Negligence — when  instruction  summing  up  facts  constituting,  not  erro- 
neous,    p.  570. 

when  instruction  upon,  invades  province  of  jury.     p.  411. 

when  instruction  upon  question  of,  improper,     p.  132, 

Particnlar  phrase — effect  of  failure  to  define,     p.  29. 
Peremptory  iTUitmction — when  error  to  give.     p.  81. 

when  motion  for,  properly  denied,     p.  36. 

Preponderance  of  evidence — when   inrtruction   as   to,   will   not   reverse. 

pp.  356,  650. 
Promissory   note— when    instruction    as    to    effect    of    introduction    of, 

erroneous,     p.  106. 
Questions  of  Ian- — effect  of  submitting,     p.  291. 

Refusal  of  rorreci— when  will  not  reveise.     pp.  36,  124,  132,  139,  418, 
Beject  teHimonfi — when  inPtruction  ns  to  right  t' 
Repetitions— eftQct  of.     p.  Hfi. 
Rfversnl^-nhen  proiier.     p,  116. 
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Sidewalk  injury  case — when  erroneous  upon  exercise  of  care  by  plain- 
tiff in,  will  not  reverse,    p.  442. 

Useless — ^when  will  not  reverse,    p.  356. 

Variances — when  refusal  to  withdraw  counts  because  of,  will  not  reverse, 
p.  386. 

Withdrawdl — ^when  will  not  reverse,    p.  356. 

IN8UBANCE. 

Applications — when  partial  exclusion  of,  proper,    p.  96. 
Beneficiary — what  does  not  operate  to  designate,     p.  646. 
Evidence — ^what  incompetent  to  defeat  recovery,     p.  96. 
Fraternal    benefit   societies — what    by-laws    control    benefit    certificate, 
p.  646. 

what  constitutes  insurance  contract,    p.  646. 

when  by-laws  reasonable,    p.  646. 

when  membership  exists,     p.  596. 

Heir  at  law — who,  within  meaning  of  by-laws.    p.  646. 
Instructions — ^when  as  to  false  answers  in  application  erroneous,    p.  96. 
Lease — providing  for  increased  insurance  rates  construed,     p.  639. 
Unsoundness  of  health — when  constitutes  defense,     p.  96. 

JUDGMENTS. 

Ad  damnum — when  judgment  exceeding,  cured,    p.  447. 
Assault — ^when  judgment  of  conviction  sufficient,    p.  543. 
Confession — what  essential  to  require  setting  aside  judgment  entered  by. 
p.  537. 

when  not  set  aside  entered  by.    p.  537. 

when  refusal  to  set  aside,  entered  by,  not  erroneous,    p.  537. 

Entered — ^what  must  be  looked  to  to  determine  actual  judgment,    p.  488. 
Execution — when  levy  establishes  lien.    p.  259. 
Municipal  Court — when  judgment  not  disturbed,    p.  559. 
Third  persons — what  sales  void  as  against,     p.  259. 

JURISDICTION. 

Custodia  legis — when  fund  in.    p.  334. 

Bevenue — when  appellate  court  has  jurisdiction,     p.  210. 

LANDLORD  AND  TENANT. 

Damage — when  resulting  from  disrepair  of  roof  cannot  be  recovered. 

p.  624. 
Insurance  rates — ^lease  providing  for  payment  of  increased,  construed. 

p.  639. 
Lease — when  occupant  under,  acquires  no  rights,     p.  625. 
Nudum  par<«tn»— when  promise  to  repair  is.     p.  624. 


Appellate  Coubts  op  Illinois. 


Evidence — when  of  revocation  incompetent,     p.  2111. 

LIENS. 

Execution — nhen  levj  eetablisheB  lien.     p.  259. 
Utchanic'a  liens — against  whom  may  be  awarded,    p.  578, 

effect  of  failure  of  contract  to  describe  premises,     p.  434. 

effect  of  failure  to  perform  contract-     p.  434, 

what  not  within  contemplation  of  federal  statute  providing  bond 

of  contractor  to  protect  subcon tractors,     p.  1. 

when  claim  need  not  be  filed  within  four  months,     p,  3TS. 

when  decree  against  fee  erroneous,    p.  87. 

Bailroads — act  as  to  liens  upon,  construed,     p,  246. 

right  of,  to  pay  contractor,     p.  247, 

what  essential  to  establish  by  subcontractor  against,     p.  247. 

Set  judicata — what   application   for   judgment   in   mechanic's  lien  pro- 
ccpding  not.     p.  SS9. 

MASTER  AND  SEBVANT. 

Act  (if  reiime — when  servant  injured  while  attempting,  cannot  recover, 

p.  514. 
Afinimed  ri*i-— what  eaaentia]  to  application  of  doctrine  of.     p,  191. 
Change  »»  applianeet — duty  to  warn.    p.  353. 

Contributory  negligence — effect  of  violation  of  ordinance,     p.  410. 
bow  question  determined,     p.  29. 

when  custom  competent  upon  question  of.     p.  411. 

when  effect  of  violation  of  ordinance  does  not  present  qnestioii  of 

law.     p,  411, 

where  conditions  changed  by  master,     p.  3S5, 

Damages — when   declaration   sufficient   to   sustain   recovery   for   mental 
suffering,     p.  47. 

when  presumed  in  death  case.    p.  30, 

VMies — of  master  and  servant  respectively,     p.  405. 

Federal    employers    liability    act — effect    of    contributory    ttegligenee. 

p.  12, 
when  declaration  not  fatally  defective,     p.  13. 

when  defendant  engaged  in  interstate  commerce,     p.  13, 

when  defence  of  assumed  risk  available,     p.  12. 

Felloic-servants — nhen  doctrine  of,  does  not  apply,     p.  355. 

who  not     p.  355. 

Instructions — when    upon   damages   in   personal   injury   case   erroneous. 
p.  570. 

nhen  upon  damages  in  pergonal  injury  action  slightly  inueumto. 

p.  5fl3. 

when  upon  negligence  invade  province  of  jury.     p.  itll. 
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Instructions — ^when  upon  question  of  negligence  proper,    p.  132. 

Liahilittf — ^test  of.    p.  112. 

Negligence — care  required  in  use  of  electricity,    p.  425. 

effect  of  concurring,    p.  254. 

how  may  be  established,    p.  132. 

what  prerequisite  to  recovery,    p.  149. 

Pecuniary  condition — when  evidence  as  to,  improper,    p.  236. 
Presumptions — ^when  not  indulged,    p.  132. 
Proximate  cause — ^how  question  of,  determined,    p.  58. 
Bisk — what  not  assumed,    p.  425. 
Safe  place — ^how  question  as  to,  determined,    p.  404. 
Safety  appliance  acts — ^what  defense  not  available  under  federal  and 
state  acta.    p.  40. 

when  declaration  sufficient,    p.  40. 

Scientific  computations — effect  given  to,  of  physical  forces,    p.  365. 

MASTEBS  IN  CHANCERY. 
Findings — ^when  not  disturbed,    p.  589. 

MEASURE  OF  DAMAGES. 
Damages — ^what  vendor  cannot  recover,     p.  386. 
Beal  property — measure  of  damages  in  action  for  injury  to.     p.  449. 
Warranty  of  bulk — measure  of  damages  in  action  for  breach  where  sale 
was  made  by  sample  with.    p.  386. 

MECHANIC'S  LIENS. 
Seer  Liens. 

MINES  AND  MINERS. 

Damages — when   declaration  sufficient  to  sustain  recovery   for  mental 

suffering,     p.  47. 
Provisions  of  act — ^who  may  avail  of.     p.  75. 
Proximate  cause — ^how  question  of,  determined,    p.  58. 
Wilful  violation — when  established,    pp.  47,  58. 
when  evidence  tends  to  establish,    p.  75. 

MINORS. 
See  Infants. 

MORTGAGES. 

Absolut^  deed — ^when  constructive,    p.  185. 

Chattel  mortgages — when,  upon  household  goods,  void.    p.  462. 


MOTIONS  FOE  NEW  TEIAXfl. 

Ad  dammim — nben  judgmeot  eic«ediDg,  cured,     p.  447. 
Adnifsion  of  evidence — nhen  canaot  be  complained  of.     p 

when  erroneous,  waived  by  inatructionB,     p,  291. 

Arguments  of  counsel — how  preBerved.     p.  272, 

what  OBgential  to  preeervo  propriety  of.     p.  273. 

Initrvcliom — when  motion  for  peremptory  properly  denied. 
wbeD  refusal  to  withdraw  counts  because  of 


Irritpontive  atwtcer — when  striking  out,  will  not  reverse,     p.  356. 
Motion  to  direct — when  ruling  upon,  saved  for  review,    p.  75. 
Objection — when    sustaining,    to    general    question,    will     not     reverEB. 

p.  3Sfi. 
Plaintiff's  teitimons — effect  of  conflict  in,  given  upon  successive  trials. 

p.  441. 
Producfton  of  books — when  failure  to  require,  not  erroneous,    p.  431, 
Punitive  damagei—eSeci  of  eicessive  allowance  of.     p.  403. 
Saved  for  review — when  questions  not,     p.  156. 

Special  interrogatoripi — when  refusal  of,  not  subject  to  review,     p,  116. 
Rtiffidency  of  evidence — when  presented  for  review,     p,  204. 
Variances — how  objection  for  should  be  made.     p.  116. 

when  question  not  considered,     p.   191. 

Vfrdicts — supported  by  plaintiff's  testimony  alone,     p.  139. 

when  not  disturbed,     pp.   116,   191,  218,  272,  326,  355,  411,  418, 

4*7,  471,  488,  540,  613. 

when  not  excessive,    pp.  30,  36,  441,  593. 

when  set  aside,    pp.  lOfl,  164,  197. 

MUNICIPAL  CORPORATIONS. 

Alderman — what  does  not  affect  eligibility  of.    p.  304, 

what  essential  that  conviction  shall  affect  eligibility  of.     p.  304. 

Corporation  counsel — what  not  within  powers  of.  p.  546. 
District — when  municipality  not  eliminated  from.  p.  210. 
Notice — how  sufficiency   of,   to   city,   of    perfonal    injury,    determined. 

p.  493. 
what  exactitude  required  of,  to  city,  of  personal  injury,     p.  493. 

when,  to  city,  of  personal  injury,  not  sufficient,     p.  494. 

Ordinejice- — authority  of  officers  exercising  powers  conferred  by.     p.  546. 

MUNICIPAL  COURT. 

Bill  of  exceptions — when  not  stricken,    p.  618. 
Judgment — what  eseential  to  justify  reversal  of.     p.  570. 

when  not  disturbed,     p.  559. 
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Variances — effect  of,  between  statement  of  claim  and  evidence  in  ac- 
tions of  fourth  class,     p.  559. 

NEGLIGENCE. 

Act  of  rescue — when  servant  injured  while  attempting,  cannot  recover. 

p.  514. 
Concurring  negligence — effect  of.     p.  254. 

Contributory  negligence — driving  upon  railroad  tracks,     p.  158. 
effect  of  violation  of  ordinance,    p.  410. 

how  que^ion  determined,     p.  29. 

when  custom  competent  upon  question  of.    p.  411. 

when  effect  of  violation  of  ordinance  does  not  present  question  of 

law.     p.  411. 

where  conditions  changed  by  master,    p.'  355. 

Damages — ^when   declaration   sufficient   to   sustain    recovery   for  mental 
Buffering,     p.  47. 

when  presumed  in  death  case.     p.  30. 

Electricity — care  required  in  use  of.     p.  425. 
Excessive  speed — when  negligence,     p.  29. 

Federal  employers  liability  act — effect  of  contributory  negligence,   p.  12. 

when  declaration  not  fatally  defective,     p.  13. 

when  defendant  engaged  in  interstate  commerce,     p.  12. 

when  defense  of  assumed  risk  available,     p.  12. 

Highway  crossings — running  over.     p.  157. 

Instruction — when  erroneous  upon  exercise  of  care  by  plaintiff  in  side- 

walk  injury  case  will  not  reverse,     p.  442. 
when  upon  damages  in  personal  injury  case  erroneous,     p.  570. 

when  upon  damages  in  personal  injury  action  slightly  inaccurate. 

p.  '^93. 

when  upon  negligence  invades  province  of  jury.     p.  411. 

when  upon  question  of  negligence  proper,     p.  132. 

Master  and  servant — duty  to  warn  upon  change  in  appliances,    p.  355. 
how  question  as  to  safe  place  determined,     p.  404. 

respective  duties  of.     p.  405. 

test  of  liability,    p.  112. 

what  risk  not  assumed,     p.  425. 

what  essential  to  application  of  doctrine  of  assumed  risk.     p.  191. 

when  doctrine  of  fellow-servants  does  not  apply,    p.  355. 

who  not  fellow-servants,     p.  355. 

Motorman — when  guilty  of  negligence,    p.  132. 

Notice — ^how   sufficiency   of,   to    city,   of  personal   injury,   determined. 

p.  493. 
what  exactitude  required  of,  to  city,  of  personal  injury,    p.  493. 

when,  to  city,  of  personal  injury,  not  sufficient,     p.  494. 

Passenger  and  carrier — ^what  does  not  preclude  right  of  recovery  for 

personal  injuries,     p.  570. 


Feeuniary  condition — when  evidence  as  to,  improper,    p.  236. 
Fresumplioni — when  not  indulged,    p.  132. 
Proximate  cnuee— how  question  of,  determined,     p.  58. 
Eailroad  crosaingt — care  required  at.     p.  158. 
Recovery — what  prerequisitB  to.     p.  149. 

Reports  of  accidents — when  system  of  receiving,  not  competanL     p.  570, 
Safety  appliance  oct«— what   defense   not  avaiUble  under  federal  and 
state  acta.    p.  40. 

when  declaration  anfBcient.     p.  40. 

Seientifie  eomputattom — effect  given  to,  of  pbyaical  forces,    p,  355. 
Trespatteri — obligation  of  railrond  to.     p.  1B7. 

NEGOTIABLE    INSTBL'MENTS. 

Consideration — what  valid,    p.  243. 

when,  of  note,  fails,    p.  657. 

nhen  purported,  overcome,     p.  394. 

Instructions— vhen    aa   to   effect    of   introduction    of    promiuorj    notA 
erroneous,     p.  106. 

NEW  TRIALS. 

See  Motions  for  New  Trials. 

NOTICES. 

Redocketing — when  notice  of,  easential.     p.  477. 

Sidewalk  injury — how  sufficiency  of  notice  to  eit.v  determined,     p.  4S3. 

what  exactitude  required  of  notice  to  city.     p.  493, 

when  notice  to  city  not  sufficient,     p.  494. 

NUISANCES. 

H'luit  not.     p.  282. 

PANDERING. 

Informations — when  charging  pandering  sufficient  after  verdict,    p.  554. 

PAETNEBSHIP. 

Accoantinp — when  equity  will  not  entertain  proceeding  for.     p.  7. 
Tkird  persons — when  partnership  does  not  exist  as  to.     p.  300. 
When  not  established,     p.  616. 

PASSENGEB  AND   CAKEIEB. 

Personal  injuries — what  does  not  preclude  right  of  recovery  for.    p.  570. 
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PERSONAL  INJURIES. 

Act  of  rescue — when  Bervant  injured  while  attempting,  cannot  recover. 

p.  514. 
AnimaU — ^what  sni&cient  to  entitle  recovery  where  injuries  result  from 

vicious,    p.  124. 
Contributory  negligence — driving  upon  railroad  tracks,    p.  158. 

effect  of  violation  of  ordinance,    p.  410. 

how  question  determined,    p.  29. 

when  custom  competent  upon  question  of.    p.  411. 

when  effect  of  violation  of  ordinance  does  not  present  question  of 

law.    p.  411. 

where  conditions  changed  by  master,    p.  355. 

Damages — when   declaration  sufficient  to  sustain   recovery  for  mental 

suffering,    p.  47. 

when  presumed  in  death  case.    p.  30. 

Federal  employers  liability    act— effect    of    contributory    negligence. 

p.  12. 

when  declaration  not  fatally  defective,    p.  13. 

when  defendant  engaged  in  interstate  commerce,    p.  12. 

when  defense  of  assumed  risk  available,    p.  12. 

Instruction — when  erroneous  upon  exerclFo  of  care  by  plaintiff  in  side- 
walk injury  cate  will  not  reverse,     p.  442. 

when  upon  damages  in  personal  injury  case  erroneous,    p.  570, 

when  upon  damages  in  personal  injury  action  slightly  inaccurate. 

p.  593. 

when  upon  negligence  invades  province  of  jury.    p.  411. 

when  upon  question  of  negligence  proper,    p.  132. 

Master  and  servant — duty  to  warn  upon  change  in  appliances,    p.  355. 
how  question  as  to  safe  place  determined,    p.  404. 

respective  duties  of.    p.  405. 

test  of  liability,    p.  112. 

what  essential  to  application  of  doctrine  of  assumed  risk.    p.  191. 

what  risk  not  assumed,    p.  425. 

when  doctrine  of  fellow-servants  does  not  apply,    p,  355. 

who  not  fellow-servants,    p.  355. 

Negligence — care  required  in  use  of  electricity,    p.  425. 

effect  of  concurring,    p.  254. 

excessive  speed,    p.  29. 

how  may  be  established,    p.  132. 

precautions  required  at  railroad  crossings,    p.  158.   • 

running  over  highway  crossings,    p.  157. 

what  prerequisite  to  recovery,    p.  149. 

when  motorman  guilty  of.    p.  172. 

Notice— -hoYr  sufficiency  of,   to   city,   of  personal   injury,   determined. 

p.  493. 
what  exactitude  required  of,  to  city,  of  personal  injury,    p.  493. 


f^otice — nheo,  to  city,  of  personal  injury,  not  sufBeient.     p.  494. 
FauengeT  and  carrier — what  does  not  preclude  right  of  recovery   for 

personal   injuries,     p.  570. 
FecuniaTy  coitdiiion — when  evidence  aa  to,  improper,     p.  236. 
Fretumptions — when  not  indulged,     p.  132. 
■    Proximate  came — how  question  of,  determined,     p.  58. 
Beports  of  aeeidenta — when  Byetem  of  receiving,  not  competent,    p.  670, 
Safety  appliance  oc(»— what  defense  not  available  under  federal  and 

ptste  acts.     p.  40. 

when  declaration  sufficient,     p.  40. 

Scientific  computafioiu— effect  given  to,  of  physieal  forces,    p.  355. 
rrf^poMcrs—obligation  of  railroad  to.     p.  197. 

PERSONAL  PBOPEETY. 

BailmenU — effect  where  identical  property  is  delivered  to  be  restored  in 

altered  form.    p.  347. 
Ueature  of  damages — in  action  for  breach  where  sale  was  made  by 

sample  with  warranty  of  bulk.     p.  386. 
OvncTthip — what  evidence  of.     p.  347. 

Fostegsion — when  will  not  prevail  against  true  owner,     p.  347. 
Purchase  price — when  vendee  entitled  to  recover,     p.  484. 
Snks— right  of  inspection,     p.  633. 

when  contract  several  as  to  various  articles,     p.  343. 

PLEADING. 

Atitwcr  in  chancery — when  considered  as  evidence,     p.  185. 
Damages— when   declaration   sufficient   to   sustain   recovery   for   mental 

suffering,    p.  47. 
Dedaration — when  defective  cured,     p.  263. 

£tiidc  nee— when  pleading  not  admissible  as  an  admission,    p.  500. 
Federal  emptoyeri  liability  act — when  declaration  not  fatally  defective. 

p.  13. 
Informaticn — what  does  not  affect  validity  of.     p.  230. 
what  offenses  may  be  prosecuted  by.     p.  554. 

when  charging  pandering  sufficient  after  verdict,     p.  554. 

Joint  liability — when  plea  of  abatement  essential  to  denial  of.     p.  430. 
Belea&e  of  errora — effect  of  plea  of.     p.  546. 
Eeplication — effect  of  absence  of.     p.  263. 

when  plea  to,  filed  on  appeal,  carried  back.     p.  546. 

Safety  appliance  actt — when  declaration  sufficient,     p.  40. 
Fortanc««— how  objection  for  should  be  made.     p.  116. 

PRACTICE. 

Admitsion  of  evidence— v^va  erroneous,  waived  by  instmctiona.    p.  291, 
ArgumenU  of  eouMel— how  preserved,    p.  272. 
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Arguments  of  counsel — what  essential  to  preserve  propriety  of.    p.  272. 
Comolidation  of  causes — effect  of  stipulation,    p.  386. 
Instructions — when  motion  for  peremptory  properly  denied,    p.  36. 
when  refusal  to  withdraw  counts  because  of  variances  will  not 

reverse,     p.  3£6. 
when   withdrawal   and  manner   of   withdrawal   wiU   not   reverse. 

p.  356. 
Motion  to  direct — Tvhen  ruling  upon,  saved  for  review,    p.  75. 
Objection — when    sustaining,   to   general   question,    will    not    reverse. 

p.  356. 
Production  of  books — when  failure  to  require,  not  erroneous,    p.  431. 
Becord — what   part   of,   without    incorporation   in   bill    of   exceptions. 

p.  477. 
Saved  for  review — when  questions  not.    p.  156. 

Special  interrogatories — ^when  refusal  of,  not  subject  to  review,    p.  116. 
Sufficiency  of  evidence — ^when  presented  for  review,    p.  204. 
Variances — when  question  not  considered,     p.  191. 

PRESUMPTIONS. 

Damages — when  presumed  in  death  case.     p.  30« 
Indulged — \i\hen  presumptions  not.     p.  132. 

PROBATE  COURTS. 

WiUs — when  act  giving  jurisdiction  to  Probate  Court  to  construe,  does 
not  apply,    p.  601. 

PUBLIC  POLICY. 

Contracts — when   between   telephone   companies   against   public   policy. 
p.  309. 

when  void  as  against  public  policy,    p.  309. 

How  determined,    p.  309. 

RAILROADS. 

Attorney's  fees — what  may  be  recovered,    p.  175. 
Common  carriers — ^when  liability  ceases,    pp.  181,  629. 
Liens — act  as  to,  upon  railroads,  construed,    p.  246. 

right  of  railroad  to  pay  contractor,     p.  247. 

what  essential  to  establishment  by  subcontractor  against  railroad. 

p.  247. 
Sister  state — ^when  laws  of,  govern  contract  of  shipment,    p.  319. 
Trespassers — obligation  of  railroad  to.    p.  197. 

REAL  PROPERTY. 

Damages^-hGw  determined  in  action  for  injury  to  reversionary,    p.  276. 
Measure  of  damages — ^in  action  for  injury  to  real  property,    p.  449, 


Appeal— tight  of  receiver  to.     p.  279, 

EECOUPMBNT. 

See  Sbt-Oit, 

REMITTITDEa. 

Ferdirt*— how  eicesriveneBS  may  be  cared,    p.  24. 

EBPLBVIN. 

Title — vhat  not  coDcIuaive  evidence  of.    p.  347. 

BEPLICATIONa 

Absence — effeet  of.    p.  283. 

EE8  JUDICATA, 

Mechanic*'  lien  proceeding — nhat  application  for  judgment  in,  not  res 

jadieata.    p.  659. 
StocIilutldeT—vben  status,  of,  fixed,    p.  603. 

EEVENUE. 

•THrudicfion— when  appellate  court  hae.    p.  210. 

SOADB  AND   BEmOES. 

Act — MctJons  13,  14  and  16  construed,    p.  84. 

Dittriet — irlien  municipality  not  eliminated  from.    p.  210. 

SAFETY  APPLIANCES  ACTS. 

Declaration — nheu  suffident.    p.  40. 

De/eine— what  not  available  under  federal  and  state  acta.    p.  40. 

SALES. 

Bailments — effect  where  identical  property  ia  delivered  to  bo  reilored 

in  altered  form.     p.  347. 
Contract — when  several  a«  to  vartoua  articles,     p.  343. 
Cvttom — when  competent,     p.  323. 
Intpection — right  of.     p.  833. 
Meagare  of  damagef — in  action  for  breHcli  wbere  Bale  wu  made  hj 

sample  with  warranty  of  bulk.    p.  386. 
Ownerthip — what  evidence  of.     p.  347. 
PoMetiion — when  will  not  prvrail  ngalast  tnie  oWdot.    p.  347. 
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Previoiu  course  of  dealing — ^when  competent,    p.  323. 
Purchase  price — ^ifvben  vendee  entitled  to  reeover.    p.  484. 
Third  persons — what  sales  void  as  against,    p.  259. 

SEPABATE  MAINTEKANCE. 

Desertion — ^when  conduct  of  wife  does  not  justify  husband's,    p.  2L 
Divorce — propriety  of  decree  adjusting  property  rights,    p.  171. 

SET-OPP. 
Unliquidated  damages — ^what  not.    p.  484. 

SPECIAL  INTEBB00AT0BIE8. 
Befusal — when  not  subject  to  review,    p.  116. 

SPECIPIG  PEBPOBMANGE. 
Contract — ^what  essential  to  enforcement  of.    p.  525. 

STATUTE  OP  PBAUDS. 
License — when  within,    p.  291. 

STATUTE  OP  LIMITATIONS. 
Concealment — effect  of.    p.  533. 

STATUTOBY  LAW. 

Construction,    p.  246. 

Mines  and  miners — ^inho  may  avail  of  provisions  of  act    p.  75. 
Bailroads — act  as  to  liens  upon,  construed,    p.  246. 
Bights  of  citizenship—how  statutes  affecting,  oonstrued.    p.  304. 
Boads  and  bridges — sections  13,  14  and  16  of  act  construed,    p.  64, 
Wills — ^when  act  giving  jurisdiction  to  Probate  Court  to  oonstme,  does 
not  apply,    p.  601. 

SUNDAY. 

Injunctions — ^when  restraining  theatrical  performance  on  Sunday  erro- 
neous,   p.  282. 

SUBBTYSHIP. 

Bonds — effect  given  to  statutory,    p.  462. 

liability  of  sureties  upon,  given  on  appeal  from  refusal  of  dis- 
charge under  insolvent  debtors  act.    p.  452. 
Guaranty — how  contract  of,  construed,    p.  474. 


TAXATION, 
See  BsvBHDX. 
THEATBES. 
Art(t«an«M-— nhat  not.    p.  SS2. 


AnimaU — what  suffietect  to  entitle  reeoverj  where  injuries  result  from 
vicious     p.  124. 

TRIALS. 

Argument*  of  «m«Ml— low  preserved,    p.  372. 

what  essential  to  prererve  propriety  of.     p.  272. 

Contolidation  of  causet — effect  of  stipulation,     p.  380, 

Opening  ttatement — effe«t  of.    p.  4S0. 

Special  finding — when  refusal  to  submit  not  error,    p.  356. 

TEOVEE. 

Jetton — nliat  eetential  to  maintain,     p.  502. 
Damages — wlio  may  recover  for  wrongful  convorBion,    p.  531. 
Warehoutemen — what  defence  to  action  of  trover  against,     p.  502. 
what  essential  to  maintenance  against,    p.  502. 

VABIANCEa 

Jnstmctiont — when    refuaal    to   withdraw   counta   becauEe   of   Tarianeei 

will  not  reverse,     p.  386. 
Municipal  Court — effect  of  varianca  between  statement  of  claim  and 

evidence  in  actions  of  fourth  class,     p.  539. 
Objection — how  should  be  made.    p.  110. 
Quettion — when  not  considered,    p.  191. 

VBNDOB  AND  VENDEE. 

Damages — what  vendor  cannot  recover,     p.  388. 

Forcible   entry  and  detainer — when   right  to   possession   established   aa 

against  vendee  failing  to  perform,     p.  469. 
Measure   of  damage* — in   action   for   breach  where   sale   was  made   b; 

Bample  witb  warranty  of  bulk.     p.  386. 
Posiestion- — when  will  not  prevail  against  true  owner,     p.  347. 
Purchase  price — when  vendee  entitled  to  recover,    p.  484. 
Salei — right  of  inspection,     p.  633. 

VEEDICTB. 

Ext^*tiiieneu — bow  may  be  cured,     p.  24. 
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Plaintiff's  testimony — effect  of  conflict  in,  given  upon  successive  trials, 
p.  441. 

effect  where  verdict  is  supported  only  by.    p.  139. 

Punitive  damages — effect  of  excessive  allowance  of.    p.  403. 

When  not  disturbed,     pp.  116,  191,  218,  272,  326,  355,  411,  418,  447, 

471,  488,  540,  613. 
When  not  excessive,    pp.  30,  36,  441,  593. 
When  set  aside,    pp.  106,  164,  197. 

WAIVER. 

Admission  of  evidence — when  erroneous,  waived  by  instructions,    p.  291. 
Architect's  certificate — when  waived,     p.  589. 
Assignments  of  error — when  deemed  waived,    p.  230. 
Fraternal  benefit  societies — how  forfeiture  or  suspension  may  be  waived, 
p.  596. 

WAREHOUSEMEN. 

Assignee — what  essential  to  protect,  of  receipts,    p.  562. 
Trover — what  defense  to  action  of.     p.  562. 

what  essential  to  maintenance  against  warehouseman,     p.  562. 

Warehouse  receipts — nature  of.    p.  562. 

WARRANTIES. 

Warranty  of  hulk — measure  of  damages  in  action  for  breach  where  sale 
was  made  by  sample  with.     p.  386. 

WILLS. 

"CWWren"— construed,     p.  601. 

Mental  capacity — burden  to  establish  want  of.    p.  218. 

Mental  incapacity — what  does  not  establish,     p.  218. 

Probate  Court — when  act  giving  jurisdiction  to,  to  construe  wills  does 

not  apply,    p.  601. 
Testator — what  intention  of,  governs,    p.  601. 

WORDS  AND  PHRASES. 

** Advances" — construed,     p.  .^37. 
** Children" — construed,    p.  601. 


HARVARD 


